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CITATION OF REPORTS 


Rule 46 of the Supreme Court is as follows: 

Inasmuch as all the Reports prior to the 68d have been reprinted by the 
State, with the number of the Volume instead of the name of the Reporter, 
counsel will cite the volumes prior to 638 N. C., as follows: 


1 and 2 Martin, 1N.C | 9 Iredell Law ou... ee as 31N.C. 
Taylor & Cont. eae a aes Sa He ele ee. 3g. 
Le GY WOO. ics caccesstusncasvesceeseaas a 2 Se 11 i Oe elle Retna en tecia “ 33 * 
2 Or _Jesaesihuseanieuaceenicea aves i segs OTe 12 : OT Sepia taanaiiiees ioe. 
1 and 2 Car. Law Re- wo gu 13 Tn psa ah tale dentate “ 35 “ 
pository & N.C. Terai 1 su WG. hes cea ‘ 36 “ 
1. MUPDHeY © saisiticcispicccanncsee o =o. 2 Be ites haan uet teak Soe. 
2 re teeen Toes am: ean 3 WOE gecteesteunettaatas ae Oe 
3 S| classes Mea cstaneehtateec’ ak ee 4 - Oe, Lbaaal am ietgeuaiony * 39 ° 
1 HAWS: cessciccscpeorescseserenseries 28.) 3 5 Be OS te hte crete teh ‘ 40 * 
2 Sr estate utanrnsteatbeyeunstensts ~~ Oe oe 6 # Se dusinslsueupinane tases “ 41 *“ 
3 Saude eee eyeeaacuneeuan tases  10::, 7 is A facut Sia Nota take oe “ 42 “* 
4 ix Sa siothslaaehseecasauanneet ents ii. 3 S u Me aeadenizatiatantiouts “ 48 * 
1 Devereux Law........ccecceeee cae Busbee Law ou..eecsesecctsescceeee “ 44 " 
2 io OY ccoevennuntaaupests “=13°°" s TQS: “Adee ale, ‘“ 45 “ 
3 . ae He essGauatinseee “ 14 “ 1 Jones Law uuu... “ 46 * 
4 n a, giketeeaa ce ot 6. 2 “ te > |” ShGeceupmseshaanutusiiadts “ 47 “ 
1 ad PGs: soecbedassntinahes © L1G. 3 " Me  sbie tama euneieele. “* 48 “ 
2 ‘ ee ere bene. ae 4 “ ee ree ‘ 49 =" 
1 Dey. & Bat. Law...........0.. same | aia 5 i BES ede itr celeectladal me BO. 
2 “ eee “19 “ 6 MS, . Sectialstateehalencas: mei): as 
3&4" et eeeaetnaets 20. 7 “ Re aaa crete nti dens 52. 
1 Dev. & Bat. Eq... v2: ‘8 . ge hah eee * Bo. 
2 a He sodwateaventutaes re 1 % Pee agate 2 coaeeawseccact “ 54 * 
1 Tredell Taw.....ccecccsccceesee ee ae 2 + aT eee ern “ §5 
2 . IS) del tala a ated cas “ 24 “ 3 Me Oh enieceauana hs ances ‘* $6" 
3 a Re 6 eet alae idee 20 4 o OY. nathan sunteaceee cued: “ 597 “ 
4 ie MOR RR ERE A Omer "26. 5 a OS lethal Sane aatels “ §8 *“ 
5 : Pr «Gabeieainetaeesumbasiens eee Ga 6 “ OF  Fubdbeteataneueites sensor (Sor 
6 - Ov igartuuaeuseamusndianans 28> * 1 and 2 Winston....... ........ “ 60 ‘* 
7 . MOL aides tense odaueteanads “ 29 “ Phillips Law ........ Sea hibeindebas “61 ~% 
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In quoting from the reprinted Reports. counsel will cite always the 
marginal (7. e., the original) paging, except 1 N. C. and 20 NN. C., which have 
been repaged throughout without marginal paging. 

The opinions published in the first six volumes of the reports were written 
by the “Court of Conference” and the Supreme Court prior to 1819. 

From the 7th to the 62d volumes, both inclusive, will be found the opinions 
of the Supreme Court, consisting of three members, for the first fifty years 
of its existence, or from 1818 to 1868. The opinions of the Court. consisting 
of five members, immediately following the Civil War, are published in the 
volumes from the 638d to the 79th, both inclusive. From the SOth to the 
101st volumes, both inclusive, will be found the opinions cf the Court, con- 
sisting of three members, from 1879 to 1889. The remaining volumes contain 
the opinions of the Court, consisting of five members, since that time or 
since 1889. 
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JUSTICES 


OF THE 


SUPREME COURT OF NORTH CAROLINA 
FALL TERM, 1937. 


a 


CHIEF JUSTICE: 


W. P. STACY. 


oo 


ASSOCIATE JUSTICES: 


HERIOT CLARKSON, WILLIAM A. DEVIN, 
MICHAEL SCHENCK, — J. WALLACE WINBORNE.* 


—— ee 


ATTORNEY-GENERAL : 


A. A. F. SEAWELL. 





ASSISTANT ATTORNEYS-GENERAL: 


T. W. BRUTON, 
HARRY McMULLAN., 


SUPREME COURT REPORTER ; 


ROBERT C. STRONG. 


—_—__ 


CLERK OF THE SUPREME COURT: 


EDWARD MURRAY. 


—_—_ 


LIBRARIAN : 


DILLARD S. GARDNER. t+ 





*Appointed 1 July, 1937, under Ch. 16, Public Laws of 19387. 
tAppointed 30 June, 1%87, to succeed John A. Livingstone, deceased. 
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JUDGES 


OF THE 


SUPERIOR COURTS OF NORTH CAROLINA 


—<—<—<—<— 


EASTERN DIVISION 





Name District Address 
CL Ec THOMPSON | scsviessavscerarstrtssronitoredvaneess PORES Bissonnette tartioienneic: Elizabeth City. 
WALTER J; BON Bt citeieuiiiien ewe SOCOM Chiisis cinketeserertcainaseess Nashville. 
RAUNT PAR RR vce tinarivtt ene NEL . vitgestionaceviaidoeanesseees Roanoke Ripids. 
CREASY SON Dae WILLEANMS ii aicissmanncicci ten POUET oiscacseiiertno: Sanford. 
Die DAV AS PRIGZEUA EB ass Sosiv corsa vesticrnsarntioene WET Clierdea dice nist thane hatte Snow Hill. 
TIEN RS Ae GRADY wees tiaeeeseesten ieeeed acer SEMEN Asovacacehoacwsretn Clinton. 
AV. CS ELA RRS isaccietuttccinatnaneneentes sige ea ncaa! SOV GLC cisareisstatedennsesuien Raleigh. 
Tes EE CRAN MER fcctedcerriceetitheaarsetanconiaan 1 Oped 018 SURO menenetee enn er Crerarery Southport. 
TN AS AER ch seo Side epvinc ceosuved eset ed peace INU Beko ot os wrsea Aeon Fayetteville. 
MARSITALL TT. SPEARSiiesscicssscsvecesssosssessecneenn "PON istasiveeelweietieitccs Durham. 


NS CO Ro sh iti ccais arn ieiaeeh nol natbalandenacrdisuets ee iam aien Kinston. 
Ww. HLS. BURGWYN + ised lois ctasaher te hsatesi aie hie Wan ctarns eras dnlealy alae Mee eanate wesebiaeae eens .. Woodland. 
LUTHER ELAMILTON foccscccsecssssssssseessessseserenereeseseenerenscnseesenenersersrsenennce ny Morehead City. 


WESTERN DIVISION 


SOCIN EL OC LESION Bh cists eaccesd asta ances PLO VOT vias vidsccdeaveiceeietests Winston-Salen., 
H. HoyLe SINK.........000 Sea uydiebsiciaadanees sae coseeiae, TP SVOLL Eas Garsiewaeatotoviawes Lexington. 
DONALD PHIELIPS iin saicadientedvteardcccietiiants PTRITTCOCHIUN 5 esssaerieeuais ,. Voekinghiam. 
AY OB A ARES Govan siceisesancienioaracvineee FPOULTCONE picts aedsacisticaess Charlotte. 
WRAWIC My; AR MSTRON Gos civisicccsdccencesaciserscstess PUfCOCH Ts a vissaassiecsicciandsas Troy. 
WILSON VWV-ARIAC RR eieccutinsnicnceieesiaien Ganges: STS TOOT iiciisiiciscdeeussceess Newton. 

dey GA SROUSSEAU iiss cesivieoneemnenivniniass Seventeenth... ee Wilkesboro. 
Js WV IGT PLESS.. J Rseiceivnientavivemirunc tees Bighteenth....... eee Marion. 

Ae. FLAT: a OYE N STON fanaiaek cadececcss sags sashcdapsnaess Nineteenth. .......ccccccccced Asheville. 
FELIX oy ALLEY 5S Beivvsscvupecieseecan assertion Teventiet hack. Seats Waynesville. 
FG: BWR Si vcsueiianscoetineaatiernoeinasagiintes Twenty-first... Mount Airy. 


SPECIAL JUDGES 


b OST Gc ced = aaa? © Up 8 55 ee oP RT ean CE yee RE ee Pr ey Murphy. 
A a) OO) «13S GP 6 | nee rn ep pee eee eee PRET Morganton. 
HUBERT FE, OLIVE + SO ATE Te A TO Pe TI ne ere Tee Tene nT Tere Tee Lexington. 


EMERGENCY JUDGES 


LOS: AL. STL AAW Vl sosccstedat sehentausacae a aie aa ae eeenea ete Greensboro. 

Fe Ag AN DE Bcc vcr cca clare acaba wah caine tea aa ei eigen ee eee ee Goldsboro. 

OD TP NY eos cen tecenleioriaa saat ha teeaiGa ta ened Aenea aes aaa mC North Wilkesboro. 
Pe Ne, PREC EER OY seine etesaivsdoctctictcaaabarotueninteisacaustanaierei tas Ga easaaeueaeaidens: Marshall. 
PV gs NE A Deca ce dcciaccs tahctue sal Son peste Pace eueuw nc ndeinaaueemetecane Gitte Elizabeth City. 





i Appointed 1 February, 1937, to succeed Walter L. Small, resigned, 

*Appointed 1 July, 1937, to succeed M. V. Barnhill upon his appointment to the Su- 
perior Court. 

+Appointed 1 July, 1937, under Ch. 72, Public Laws of 1937. 

tAppointed 1 July, 1937, under Ch. 413, Public Laws of 1987. 

f Deceased, 


iv 


SOLICITORS 


EASTERN DIVISION 

Name District Address 
HERBERT R. LEARY...... sihonineneeuaanndenes siivivmeedl IN Slaw eRe NR rr OR EPP Edenton. 
DDONNELL GILLIAM...... salted nessa veuateawiade corsets Second........0.. sila daietsncubes Tarboro. 
Wc Reg is Lee seus taster ibedic sosnmkenitex avian heptsseueenneas iP scscatdcouwcecondspavistedeasss Roxobel, 
CLAT DE: Ge" CAN ADAY Widsatinernadaneriuietier sneer Fourth.......... ances tars, Benson. 
Dy: Di (OAR Recurrent ntaabananee es Pat GC ssaeiianescontt vied tat Greenville. 
AMER: cA POW PRS ic. yivtisciicesss cate lovtnaneawes PS EL ar risan in ddececertatetatycns Kinston. 
WILLIAM Y. BICKETT...... Sddiud ce dantedewmnstoanvenees SEVEN Chiciveacstiawawdieavere Raleigh. 
POTN: J, CSUR BG ieapiinntssivectsssaeens muse e se PULEN Cis vesesicoweritectscstatasncess Wilmington. 
EEE aN, GUN BLL Deaac cs coisee en ewe IN TTI ecoocavshdetvactvereacweveiees Lumberton. 
DB CAB se -teatnd ucranra ates rain evecieuecuw aces aygnnmenteain EPO CH ex iasccadtiacdaanyiceaipenaioats Burlington. 

WESTERN DIVISION 

J. ERLE MoMIcHAEL+ asluebiabnestadeseven areata PleVen CD iiscicsccccccicccvess Winston-Salem, 
Ph. Ang. “IN OONY Biscsacradininniks Gas eaar aeons nes TAU OLE Dic cctontivantaosanen Greensboro. 
ROWLAND. 3S. PRUETT TPE vais scsdvrduessiasdesiesteassoness Thirteenth... Wadesboro. 
OPN § Gry “CARPEN TER ic cidcciseaecicere skier eek aes Fourteenth... Gastonia. 
CUPARLES 3! COGGIEN westias au eravtieoiia tates ccndeieins Firt@G@nthiacnce iad Salisbury. 
TL. SPURGEON SPURLING wu... .ccccscscsccsecscassssens Sixteenth... eee Lenoir. 
WN Os TR OIN BS ¥n,5pcs cada tancHaumicein va tiseareeanients, Seventeenthe... eee N. Wilkesboro. 
£5 AO): RID EN Griasiiaieaeeo cate ideacpineoadisseser ie Bie HECCIC Is tecisoicivecederess Forest City. 
Dos Na NDE Giciias atte aceiuisumasteneaaanis Nineteenth... Asheville. 
JOHN M. QUEEN...... ceapagspaketsqusdetian dee oneeeneees Twentieth.....c..ccccccecees Waynesville. 
ALLEN H. Gwyn........ niaudd mseakinweviasuandevonmvent Twenty-first... eee Reidsville. 








*Sueceeded W. H. S. Burgwyn upon his appointment to the Superior Court. 


+Appointed 1 July, 1937, under Ch. 4138, Pu 


blic Laws of 1987, 


LICENSED ATTORNEYS 


FALL TERM, 1937. 


List of applicants granted law license by the North Carolina Board of Law 
Examiners at Raleigh, N. C., 27 August, 1937: 


ALEXANDER, HUGH QUINCEY( ivesiscscsissiccsssvicesienvacvssaveuslaveiscasedenvverandd Kannapolis. 
ANDERSON, “OMAR: LBB hisicssaieadisnssteperdiiie ardorotinenevedecienvadies oe Hayesville. 
AVANT, EDWARD RICHARD........ccccccscceeccceetecusccseeteenes avetsue eaten: Durham. 
BADGETT, JOHN BD WARD. ....c.cciiccscccoosssnsscscsvvesshevsscvscivocessscsserscevsivesses Pilot Mountain. 
IBEAMAN, -DORLN. WILLIAM ye viwscevissanenteccdisuedavescabeasvaciaanvssecaseseaiiaaecaeses Tarboro. 
BUVTHE,.d OSEPH: DU DUB Y saniiiscissvecindonsavertdnaadetarciederseaecesyersaasssunecisaenen Harrellsville. 
BRANCH). J OS EP Mesiiicisiescvsisescdesersccaivetetinucteces stlceaua tues anuaoatinepacesverte® Enfield. 

Britt, DAVID MAXWELL,......... cc ccccccsseeeeee isc natinithaeatolaeian sess vacstianera tutta M?:Donald. 
BRITT, VV ALTER: THOMSON aiics scciatainsersvanediereonraaviauingeavecenianeuereren eeunuele: Turkey. 
BROWN. SOLBERT A UTIW AY visi ccvcincceevdencuatsuseceaavinsdesddesatsveataenexndssjenbans Wilmington. 
BULLARD, VON CLINE, F Risiiaisitsnaunapidaseusneniisnaumatenniun Fayetteville. 
BUNN, JAMES: PHIDIDS,. af Riscscccsiiedechidsscivacdesnayertdaveuenvodecvadeegerervodeire Rocky Mount. 
BURKE; - DIELVIN PLU DSON (icisvasctdiscanccivnsieratecbawous sbeisneseceiuacdcvccdeieaeeend Spencer. 
CARTES, WILLIAM EB AICER seuss sicisisacoiovaciastinivasieesanil annisiedar aaaionedaiens Washington. 
CHEARS, VACHEL THOMAS, JRvicicccsccccsccccsseesccssecccvesessvsveseenveseveseeaunes Eclenton. 
COBB, COWEN TOWN NEG Lisc westicacese iva siatiaer oataincicansusebandicaeiacerssacsabeiseaderers Asheville. 
COBURN, RUFUS THEODORE, JRov..cccccccccccccesescceesecccceseusecessersesvaceeevesss Raleigh. 
(COOKE: ViCvOR FAY MOND icicis oicwsesstiaseaeseny di edna az ddlaenesnde ea. Asheville. 
CRUTCHFIELD, EDWARD ELLIOTT... ...ccccccccscccccvcccsavccceuccsssesscrsecsounsens Albemarle. 
DIVAN IS ICRP YE cistvnseaervedsseanaginvascwestacosnbeRiveusteat vgisuaveansoconawactine idecueleves Purlear. 
DUNN, MARK 9STEVENSON A... .cccccccssscsscosscesscuccescsestconssussessseeteesserscnassess New Bern. 

FUL IS: ALBERT: o OSE PE wisn tavacadereadeanietnaradavevemsteraeghde shactosd ee Rote New Bern. 
FARTHING;: J AMES (COLE Wo siisisivatisah virile caviss catanaerdesaraneisccacsudenneradeaiades Lenoir. 
FRANKLIN a OULAIN AOD Y DE ps socissacei cued vanseuse cic oedoad less chs etwoseluwaceecneset High Point. 
FREEMAN, FRANKLIN EDWARD.......ccsccccscscseescceencctcaatscscceessescesanussesens Dcbson. 
CJEORGE,  MEARVIN “CR VON i sivaccuscancadicdssorusansoiersiecesadieutaetebadins Nah caceriaws Four Oaks. 
GLIDEWELL, POWELL WATKINS, JRovcccccccccsccssccsesesseetectsccesacceeseennens Reidsville. 
GODWIN, ADOLPHUS PILSTON, JRio........cecccesccsssecesccctceesecrtusceuseuseceues Gatesville. 
GOLD, CHARLES FORTUNE, JB........... Gisuieddecma saci seane cites Onna entirdis Rutherfordton. 
ASRADY AW: AAV IG po) Rev erawigita uctasianadurkvbastusveen tetas exseoouiepuncsaciteua ess Kenly. 
GRIFFIN, CLARENCE W ALTON vcsccssstsccissasisediactaseirsectuaduaseon shetsanieand: Williamston. 
HARRIS, WILLIAM CLINTON, JR.c....ccccccsscescccsscccsccuscsansccsssveceseeusesuces Raleigh. 
HAYNES, EDWIN MCCRACKEN.......ccccccsscsssstcescscesscavesssccsceeenseescessnenses Canton. 

1s 698, 1 Pia Bs egal Gade Sea po Ae Bee Of Peer Caroleen. 
HENDERSON, DAVID HENRY ......:.ccccccsesscsscstsevsccetacsesccectseseacseeceess naeuen Charlotte. 
TTIGBY,.. CORN TEAL IN sii iidorcsededd ctu atuakievtateedivouinestividensstde diaaeouseatens Chapel Hill. 
PUTING, LOR ACW ot cigs ics hoshetesulaic is ronciu anc aitaats aerada ao matadaee ouecub aidan esieatonn Black Mountain. 
EIOLT VVIN FIELD: CLARY sachs scinsaccrxctasociiveriavswiaedos nade shuieaneenewn Greensboro. 
PLOLTON, SV AUTER “CLIN TO Niasis cee cach wacsev steveieoaagsicoanalacsdiecusndseseduiaioas Winston-Salem. 
Hvupson, HENRY PITTS... eens widiccgialbiina Wen avesey lds Se wadan owes eutlies Salisbury. 
HULSE, HERBERT BRUCE.......... fievadtini ates iain ina dsasatevinds tone Carthage, 
HUTCHISON, LAURA JOSEPHINE...........000 Baan xine eiseitnorad Siceannnidasitieel es Charlotte. 
Hux, GEORGE AUSTIN... ce, Duneacedattoas eee aar S Nesataustcns cclaveumamaete .Halifax. 

IVEY, CHARLES MARSHALL, JR........ccecsssscccesesssserecesseeterecscessereeveceseeesOOncord, 
JACOBSON, ISRAEL HARRY...........cccccecereeees sical otinctiadictcacactii atantce he ewemete ..Wiaston-Salem. 
JARRELL, HARRISS HASSELL.......ecceeteeressorersereeeee igen Point. 


vi 





LICENSED ATTORNEYS. vil 
JEFFRESS,: ALONZO PAGS ED iccsesicseitucspcccctiunniasrAsiveceseadsiccdcedeeneeecbieel Kinston. 
JENKIN 6. FP LOSD (G AEETIER siscstahesia dist ssas obec tides ean eeaananeweacnn Winston-Salem. 
JOHNSON, DON ELPHONSA....c.cccccssccccssssetsccersseeceeussscseseusecseneaneeeeees .... Williamston. 
JOHNSON, IRA EDWARD... ccc cece eens Seid Ghacwan: sid cdvoateatanidoachecuGaaeeraes .Thomasville. 
JONES; WOODROW WILSON visicccescscncessseccveecenvacensdideesustdsadasciecuvesbonveeasen Union Mills. 
JUSTICE, ROBERT: BURTON. xccsiicss coc saveNe cc db ael ceeds uve ctoveiagintcceeiiuces ies Charlotte. 
KEEL. -FAMES. WADTER, ci Ri acccciveinscaisweavestenciaunavctsioauacedenyocecsseieaceatees Rocky Mount. 
TREL. TIAVIN EF BAN KEN 6 hc ccacsussiancs the eee eorintn ae rcaareaes Clinton. 
KILLIAN, JOSEPH HOWARD............ select haga aatiiaRile teresa arael sire ter teen Charlotte. 
IGADU.. ARTHUR: TRIG Ei iscicss seer testcc cert tabicenseucecapiy uaadesp less Gan Salons .Raleigh. 
LEVINSON, MARTIN........... she agian aaa pel sl conc ttnuaatare Wnct a mene des Waterbury, Conn. 
LINER, DE BRAYDA FISHER (MRS. )..........cccccccesesecssescreesscecsessuseeecs Waynesville. 
GU MPRIN, od AMES PARK OR eo feos eves. sabtisncntciieidloudinisusiveberbeweelaiee Raleigh. 
LYBROOK, WILLIAM REYNOLDS..........cccccccscccsseecscscccececscectececescenseeueeues Advance. 
MALLONER,. S-AXLES DAVID, 2) Bissshs. iis. cee visdecivancsastetenihene loenldusaveusisies .. Murphy. 
MANNING, HOWARD EDWARDG..........cccccccscccsscccsecceceecessceuceseusseuectences Chapel Hill. 
MABK HAM, -DONAED: WVILETA Mo ccctajevises bien esevstessccea ee eredser canadeteaevarixe Chapel Hill. 
MARTIN; “ROBERT MCKINNEY. J Bentsen ie laneierceecserecseeeereerewe vce Conway. 
NEA SON co) ANS. DRYING oie sins cessectcevenns covnpceutenele dt uadac te teny ooneletceataacaseon: Asheville. 
MATTHEWS; JOHN FREDERICK ienits yess esidaasnsnd dayeereanneanres eokaaiaee Louisburg. 
NUR CER GRAD Vict ch sas save detours tan ests eo du boa ease en naie 2s Comeau Beulaville. 
NMEICK BY: -P AUT. POGUE ie cnicsucioeeaviecotvccnediearascucun sae ea wcrancaaen edge Winston-Salem. 
MOORE: FED WARD CUAL TONG 2 Re siiorgs cade sens wal enecencodet Meenenseeaszeseegeemendete Wilmington. 
MORGAN: FD WARDEN ALFORD swicsi sia casesaceoe ae sebonceseuieabueRuendeianmrosintnowes Marion. 
ATC LLISS. WW IELIASG FREDERICK s ss isivccssiccsederdvaievinastccshebeadinass eeateeal Charlotte. 
MACDIAR MID, FIUGEL BTUART sicessetinstiskicrsshscmnesinrssa teeesbentnemanea: Detroit. Michigan. 
MACDOWELL, MCNEELY DUBOSE.......0..c0c..cccccceccceecccnceecesceeucesecceceeenens Gaffney, S. C. 
MICCTLERLAND, “GLENN cb AM BSauckecenseiie titi veined ee eds Wilmington. 
ALCCON NELL,- SF OPDN: DOA NITED sos esiacencisicseteiseiiven tel oddsneunteasotgarsiessdawaeess Durham. 
NECG UIRE: \VAUTER: RAE IG Hondas tcichsiecesyeten ecuudiascaeceneveed wacesanten ced Asheville. 
MCIN BT 2) AMES RT NAR ps saci ees eco Lec oh, Cogeeans seetbageBeatoee urea: West Asheville. 
NEV ELEE. . DEN TLOULAN Oise incite ekomunsoa aeons gseaacls Whitakers. 
OSHORNE) DANES WAR TAN Gee a ety oe Se ate dade Shelby. 
PP ARCS, ELROD si cscs codcoscuta been saw aac vedo vawwn asin tan ee oeadiacandesaawetCaihnais nes Greensboro, 
PASCHALD,..7oRANGTS © ALTON io ilecs tasiledoens 2S carbasrhnspaeueemsot eer ceed Middleburg. 
DAREN BIN OR SEAN EB N ZBL Livaps vei san cs seaseucvesenudedonecdvacetuextosev nna Wentaadapeod’ West Asheville. 
IPBARCE, (OSCAR: AVA yioceis cs caste deo reenter nies ies occas aat bo ss aabed sean caean: Charlotte. 
PHILIAPS,: CAROLINE: NUARBY cco ditivass Awiorn wathonie tam ueketorns Lexington. 
PICKLESIMER, EDISON ARCHIBALD.......ccccccccsccscccceecccnecvecetcuseuseasensenses Highlands. 
PIERCE UE THER: "PAL MAG BH ojn desea dsceevdivesardisuia ends set eeexe eacetene Black Mountain. 
PYTTCAN: JOR ARYAN ces cree ee ee BO as ee ees Whitakers. 
} Seo. a On Oe PMR, sh 6) 9 aR OS 1F, ee rN I ee Oe Iienderson. 
QUBEN 4) ASIES HOOK 2h ese ccourcianiets niece satiate metal meses asiela Waynesville. 
RAMSEY, SAMUEL. GILMORE, oi) Rsadcwcsosscitecceniivein vais aseandseedacedsoceaseraiceaes Wake Forest. 
RANCEKE,. HENRY CHARLES,» oJ Ritaviniseivcnadicesoveterendiacaie weviclved senate Rockingham. 
PREG AN. OTN Pi lcccectecdnnctcecaiaeoeuesti one cya dis a eae eameoee St. Paul. 
RIMSLE: HARRY DEE) JD Riss ainsi aniec tabawiss een ieee Morganton. 
RODMAN,. WILLTAM BELOURT.., ccsiatsseteusesdicenscet act eacd, eiesteobtote destensbeeu Washington, 
RUETY: ARCHIBALD: CALDW BUMecaisiercciiscs tiie el hisile cas aa Salisbury. 
SANDERSON, KAREIE ChIFFOR Dis caccucitsed ossaniavssacvinc eed evoesveeesuacee ces. Wallace. 
SCALES, ARCHIBALD HENDERSON, I1.............. cc ceeccceeeceseeseeeetteneeeeeeeeens Chapel Hill. 
SUUDER, “CLARENCE: TALMADGE iccsievspuaresvnes (aeisvateniasterid ostaasendontayedewns Asheville. 
MPR BE AS Res sg cdsccvaaten sancti ieee eevee seo ie Durham. 
SMUT He THER MAN: COON WS Y.eisctiercac st lesa lente lated tee Sepeeh toetennacen aah Asheville. 


SMITH WICK, RORPRT ‘DAR iit. aic cic inncucwal init oa: Blount’s Creek. 


vill LICENSED ATTORNEYS. 





SNYDER, JAMES TOUGEN Biss ssciecsersascsoveiviceugeevennseicesvnetsanunivdauebeeseaiwels Lexington. 
TEBE WerL Ls DAVID Ss ELE Reiisaenasaassvldesatsess calucavtia venti coloumenpiuasseaamuesesnds Cullowhee, 
PTFE O SUA Big. abc GV LD ciate oistvey Sesatencus alls we chat ap rea idincs maieeee eva have tesecarospeebess Marshville. 
TROXLER,. TLHERMAN JOSEPH vcccseiGaisninivr ieee eae Eilon College. 
UNDERWOOD, SAMUEL BOBBITT, JR......ccccccoseccsssscnectsossssesseesennssssacsess treenville. 
VAN LANDINGHAM, RUSSELL FAISON,.....cccccscsccssseetcteeseesectensesesaesens Seotland Neck. 
VAN NOPPEN, LEONARD HAMPTON.........ccsssccsesecseesecssseeseccsecsseetooatees Madison. 
VERNER... JAMES NIBLTON wisn toate nis deste nseciausvissatnock radteotsteaceatorincad tenses Asheville. 
WATSON, PRANK LA SCPTON vii ciccscesssssdcsboviaviosaciatdnasiees weeaiosneisiavasbes Burnsville. 
WAVER, SON: BURTON co iiecceeciiivescsihantageedecmataianacincnineeaathaseawans Rich Square. 
WELLONS, dd AMES AN DREW (oi) Bis iceskivsvacctessetaievelecvanpiehavecoitvipesswaveniacedeens Smithfield. 
WELLES). REEVES. DEER MLA N scchavecsnirccndevindantiaeccemeticnsepias Rattan teens Leicester. 
WHICKER, JOSEPH: LLUBERT, a) Boi icevestectacvacinessepastxinnmen nda ceadtivucasvartadis North Wilkesboro. 
WHEE FLOBERT BRUCE UR sisccoesassn ces cerstes are chastened naa. Wake Forest. 
WHITENER: | BASIL: DBE ic cisesaceacavsunivecdnncadeceres tastnav vids sechenmucastanestusseioaens! Gastonia. 
WHITSETT, WILLIAM THORN TON isis oncevnsssinbededsonsasns sated oeteneassenvedeseveces Whitsett. 
WILHELM, CHARLES LEO: giicascviccepaicsits Wilccielonuisiaus ater Salisbury. 
WIDSON, “GEORGE: WOOD cd Riseiiusisiis sh antsd aise avaendowrasmiatirndeee ‘harlotte. 


COMITY LICENSEES. 


BOONE, DAN TEE  o.ccs. ce auceuentnwsanes Winston-Salem frora Texas. 
GWATHMEY,. RICHARD Borvvssssssisssisesecteserseieersess Wilmington from Virginia. 
MCCASLIN, WALTER? W scdeiniceninactanne Charlotte from District of Columbia. 
POTEAT, JAMES DOUGLASS... c:esccseeeteeeeee Durham from South Carolina. 
BROWN,“ LHOM AG div scvisstaiveesceaetereutoneetadeis com Tryon from District of Columbia. 
PLANET, RANK: Wisiscosssdnctecussaansaiesobiieseacteaaen Chapel Hill from Minnesota. 

WY RIGHT; DE WIP Tw isicsevivavicdheaesbstnpedoadeccatetnsvan Durham from Illinois. 


I, H. M. London, Secretary of the North Carolina Board of Law Examiners, 
do hereby certify that the foregoing is a true and correct copy of the list of 
attorneys granted license by the said Board, August 27, 1937. 

Witness my hand and seal, this the 31st day of August, 1937. 

[SEAL] H. M. Lowpon, Secretary. 


SUPERIOR COURTS, FALL TERM, 1937 














The numerals in parentheses following the date of a term indicate the 
number of weeks during which the term may be held. 
THIS CALENDAR IS UNOFFICIAL 
EASTERN DIVISION 
FIRST JUDICIAL DISTRICT SIXTH JUDICIAL DISTRICT 
Fall Term, 1937—Judge Parker. Fall Term, 1937—Judge Cranmer. 
Beaufort—Sept. 20% (A); Sept. 27T; Duplin—July 26*; Aug. 307 (2); Oct 
Oct, 117; Nov. 8* (A); Dec. 67. 4*; Dec. 67 (2), 
Camden—Oct. 4. Lenoir—Aug. 238; Sept. 27+; Oct. 18; 
Chowan—Sept. 138; Dec, 13. Nov. 8} (2); Dee. 18 (A). 
Currituek—-Sept. 6. Onslow—July 19; Oct. 11; Nov. 22+ 
Dare—Oct,. 25, (2). 
Gates—Nov. 22. Sampson—Aug. 9 (2); Sept. 18} (2); 
Hyde—Aug. 16+; Oct. 18. Oct. 257 (2). 
Pasquotank—Sept. 20¢; Oct. 117 (A) 
. T , . * 
aps el ca SEVENTH JUDICIAL DISTRICT 
Tyrrell--Oct. 4 (A). Fall Term, 1937—Judge Sinclair. 
. Franklin—Sept. 6+; Sept. 13¢ (A); Oct. 
SECOND JUDICIAL DISTRICT 18*: Nov. 15+. (2). 
Fall Term, 1937—Judge Williams. Sate 77% Aug. 30fT; Aug. 30 
_ ; ‘ (A) (2); Sept. (A); Sept. 138*; Sept. 
cy eae Sept. 13; Oct. 18t; Nov. 20 (2): Sept. 27 (A): Oct. 44: Oct. 114 
, ‘aa . ; (A) (2); Oct, 11%; Oct. 26¢t (2); Nov. 1 
Soe ae cree oe Ree gee weed ae (A); Nov. 8t (A) (3); Nov. 8*; Nov. 15 
Nash—Aug. 30; Sept. 20 (A) (2); Oct. (A) (2); Nov. 29t (2); Dec. 13 (A) (2); 
11+; Nov. 294; Dec. 6+ Dec. 18* (2). 


Washington—July 12; Oct. 25¢. 
Wilson--Sept. 6; Oct. 4t; Nov. 1+ (2); 
Tec. 6 fA). 


THIRD JUDICIAL DISTRICT 


Fall Term, 193%7—Judge Frizzelle. 


Bertie—Aug, 30; Nov. 15 (2). 
Halifax—Aug. 16 (2); Oct. 4¢t (A) (2); 

Oct. 25* (A); Nov. 29 (2). 
Hertford—July 26; Oct. 18*; Oct. 25f. 
Northampton—Aug,. 2; Nov. 1 (2). 
Vance—-Oct, 4*; Oct. 117. 
Warren—Sept. 20 (2). 


FOURTH JUDICIAL DISTRICT 


Fall Term, 1937—Judge Grady. 


Chatham—Aug. 2¢ (2); Oct. 25. 

Harnett—Sept. 6*; Sept. 20t:; 4t 
{A) (2); Nov. 15* (2). 

Johnston—-Aug,. 16*; Sept. 27+ (2); Oct. 
18 (A); Nov. 8t (A) (2); Dee. 18 (2), 

Lee—July 19 (2); Nov. lt (2). 

Wayne—Aug. 23; Aug, 301: 
(A); Oct. 11f¢ (2); Nov. 29 (2). 


FIFTH JUDICIAL DISTRICT 


Fall Term, 1937—Judge Harris. 


Carteret—Oct. 18; Dec. 6fF. 

Craven—Sept. 6*; Oct. 4¢ 
22F (2). 

Greene—Dec. 6 (A); Dec. 13 (2). 

Jones—Sept. 20; Dec. 6 (A). 

Pamlico—Nov. 8 (2), 

Pitt—Aug. 23; Aug. 30; Sept. 138%; 
Sept. 277; Oct. 25+; Nov. 1; Nov 22t (A). 


Oct, 


Sept. 6¢ 


(2); Nov. 


—_— 


4 


EIGHTH JUDICIAL DISTRICT 


Fall Term, 1938%7—Judge Spears. 


Brunswick—Sept. ¢t: Oct. 4, 
Columbus—~Aug 23 (2); Oct. 11*; Nov. 


22F (2). 

New Hanover— July 26*; Sept. 13%; 
Sept. 20fT; Oct. 18t (2); Nov. 15": Dee, 
6t (2). 


Pender—July 19; Nov. 1 (2). 


NINTH JUDICIAL DISTRICT 


Fall Term, 1937—Judge Small. 
Bladen—Aug. $+; Sept. 20%. 
Cumberland—Aug. 30*; Sept. 27+ (2); 

Oct. 257 (2); Nov. 22* (2), 

Hoke—Aug. 23; Nov. 15. 
Robeson—July 12+; Aug. 16*; Sept. 6* 
(2); Sept. 27* (A); Oct. Lit (2): Oct. 


25* (A); Nov. 8*; Dec. 6+ (2); Dec. 20°, 


TENTH JUDICIAL DISTRICT 


Fall Term, 1937—Judge Bone. 

Alamance—Aug. 2+; Aug. 16*; Sept. 6+ 
(2); Nov. 15+ (A) (2); Nov. 29%, 

Durham—July 19*; Sept. 6* (A); Sept. 
13f (A); Sept. 20¢ (2); Oct. 11*; Oct. 25+ 
(A); Nov. 1} (2); Dec. 6*. 

Granville—July 26; Oct. 25+; Nov. 15 
2), 

Orange—Aug. 23; Aug. 301; Oct. 4+; 
Dec. 13. 

Person—Aug. $; Oct. 18. 





x COURT CALENDAR. 


WESTERN DIVISION 


ELEVENTH JUDICIAL DISTRICT 


Fall Term, 1937—Judge Bivens, 


Ashe—July 26¢ (2); Oct. 25%. 

Alleghany—Sept. 27. 

Forsyth=—~-July 12 (2); Sept. 6 (2); Sept. 
20+; Sept. 27¢ (A); Oct. 11 (2); Oct. 25Tf 
(A); Nov. 1t; Nov. 8 (2); Nov. 22+ (2); 
Dec. 6 (2). 


TWELFTH JUDICIAL DISTRICT 


Fall Term, 1937-—Judge Harding. 


Davidson—Aug,. 23*; Sept. 13f; Sept. 
204 (A); Oct. 4¢t (A) (2); Nov. 22 (2). 

Guilford—July 12%; Aug. 2*; Aug. 9f 
(2); Aug. 30t (2); Sept. 20* (2); Sept. 
207 (A) (2); Oct. 44 (2); Oct. 25%; Nov. 
lt (2); Nov, 15%; Nov, 22t (A) (2); Dec. 
20°, 


THIRTEENTH JUDICIAL DISTRICT 


Fall Term, 1937—Judge Armstrong. 
Anson—Sept. 13¢; Sept. 27%; Nov. 15f. 
Moore—Aug.. 16%; Sept. 207; Sept. 27T 

(A); Dec. 13+. 


Richmond—July 197; July 26%; Sept. 
6t; Oct. 4%; Nov. 8f. 
Scotland—Aug. 9; Nov. 1t; Nov. 29 


(2). 

Stanly—July 12; Sept. 6f (A) (2); Oct. 
lit; Nov. 22, 

Union—Aug. 2%; Aug. 23f (2); Oct. 187 
(2); 


FOURTEENTH JUDICIAL DISTRICT 


Full Term, 193%7—Judge Warlick. 


Gaston—July 26*; Aug. 2 (2); 
13* (A); Sept. 20t (2); Oct. 25%; 
29* (A); Dec. 6t (2). 

Mecklenburg—JdJuly 12* (2); July 12° 
(A) (2); July 26* (A) (2); Aug. 9* (A) 
(2); Aug. 80¢ (A) (2); Aug. 30%; Sept. 6f 
(2); Sept. 18+ (A) (2); Sept. 277 (A) 
(2); Oct. 4"; Oct. 114 (A) (2); Oct. 11f¢ 
(2); Oct. 25¢ (A) (2); Nov. 1f (2); Nov. 
8+ (A) (2): Nov. 15*; Nov. 22f (A) (2); 
Nov. 22¢ (2); Dec. 6* (A) (2); Dec. 67 
(A) (2). 


Sept. 
Nov. 


FIFTEENTH JUDICIAL DISTRICT 


Fall Term, 1937—Judge Rousseau. 


Alexander—Aug, 80 (A) (2). 
Cabarrus—Aug. 23%; Aug. 30¢; Oct. 18 


(2). 

JIredell—Aug. 2 (2); Nov. 8 (2). 

Montgomery—July 12; Sept. 277; 
4; Nov. lf. 

Randolph—July 19+ (2); Sept. 6*; Dec. 
6 (2). 

Rowan—Sept. 13 (2); Oct. 117; Oct. 18tf 
(A); Nov. 22 (2). 


Oct. 





i 


*For criminal cases. 

*For civil cases. 

tFor jail and civil cases. 
Unmarked for mixed terms. 


(A) Special Judge to be assigned. 





SIXTEENTH JUDICIAL DISTRICT 


Fall Term, 1937—Judire Pless. 


Burke—Aug. 9 (2); Sept. 27¢ (3); Dec. 
13: 02); 

Caldwell—Aug,. 23 (2): Nov, 29 (2). 

Catawba—July 5 (2); Sept. 6f¢ 
Nov. 15*; Nov. 22¢; Dec. 6¢ (A). 

Cleveland—July 26 (2); Sept. 13f (A) 
(2); Nov. 1 (2), 

Lineoln—July 19; Oct. 18 (2). 

Watauga—Sept, 20. 


SEVENTEENTH JUDICIAL DISTRICT 


Fall Term, 1937—Judsre Johnston. 
Avery—July 5*; July 127 (2); Oct. 18°; 
Oct. 25+, 
Davie—Aug. 30; Dee. St, 
Mitchell—July 26¢ (2); Sept. 20 (2). 
i nee 9 (2); Oct. 4¢ (2); Nov. 
lf (2). 
Yadkin—Aug, 28%; Dec. 18f (2), 


EIGHTEENTH JUDICIAL DISTRICT 


Fall Term, 1937—Judge Alley. 


Henderson—Oct. 11 (2); Nov. 22% (2). 
McDowell—July 12+ (2); Sept. 6 (2). 
Polk—Aug. 23 (2). 

Rutherford—Sept. 27+ (2); Nov. 8 (2). 
Transylvania—July 26 (2); Dec. 6 125. 
Yancey—-Aug. 9 (2); Oct. 25¢ (2). 


NINETEENTH JUDICIAL DISTRICT 


Fall Term, 1937—Judge Clement. 
Buncombe—July 12+ (2); July 26; Aug. 
27 (2); Aug. 16; Aug. 80; Sept. 6f (2); 
Sept. 20; Oct. 4¢ (2); Oct. 18; Nov. 1t 
ve Nov. 15; Nov. 2; Dec. 6f (2); Dec. 


Madison—Aug. 238; 
Nov. 22, 


TWENTIETH JUDICIAL DISTRICT 


Fall Term, 1937—Judge Sink. 


Cherokee—Aug. 9 (2); Nov. 8 (3), 

Clay—Nov. 1 (A). 

Graham—Sept. 6 (2). 

Haywood—July 12 (2); Sept. 207 (2); 
Nov. 22 (2), 

Jackson—Oct. 11 (2). 

Macon—aAug. 23 (2); Dee. 6 (2). 

Swain—July 26 (2); Oct. 25 (2). 


TWENTY-FIRST JUDICIAL DISTRICT 


Fall Term, 1937—Judge Phillips. 
Caswell—July 5; Nov, 15 (2). 
Rockingham—Aug, 9 (2); Sept. 6 (2): 

Oct. 25; Nov. 1 (2); Nov. 29+ (2); Dee. 

13*, 

Stokes—Aug, 23; Oct. 11%; Oct. 18. 
Surry—July 12¢ (2); Sept. 20*; Sept. 
ott (2); Dec. 20%, 


(2); 


Sept. 27; Oct. 25; 


UNITED STATES COURTS FOR NORTH CAROLINA 


DISTRICT COURTS 


Eastern District—Isaac M. MEEKINS, Judge, Elizabeth City. 

Middle District—JoHNsoNn J. Hayes, Judge, Greensboro. 

Western District—Epwin YATES WEsR, Judge, Shelby: JAMEs E. Boyp. Judge, 
Greensboro. 





EASTERN DISTRICT 


Terms—District courts are held at the time and place as follows: 

Raleigh. criminal term, first Monday after the fourth Monday in 
April and October; civil term, second Monday in Mareh and Sep- 
tember. THomas Drxon, Clerk. 

Fayetteville, third Monday in Mareh and September. 8S. II. Buck, 
Deputy Clerk. 

Elizabeth City, fourth Monday in March and September. J. A. 
Hooper, Deputy Clerk, Elizabeth City. 

Washington, fourth Monday after the first Monday in March and 
September. J. B. Respass, Deputy Clerk, Washington. 

New Bern, fifth Monday after the first Monday in Mareh and Sep- 
tember. GEORGE GREEN, Deputy Clerk, New Bern. 

Wilson, sixth Monday after the first Monday in March and Septem- 
ber. G. L. PARKrER, Deputy Clerk. 

Wilmington. seventh Monday after the first Monday in March and 
September. PortTeR HtrHam, Deputy Clerk, Wilmington. 


OFFICERS 


J. O. Carr, United States District Attorney, Wilmington. 

JAMES H. MANNING. Assistant United States District Attorney. Raleigh. 
Cas. F. Rouse, Assistant United States District Attorney, Kinston. 
PLS. WorTHY,. United States Marshal, Raleigh. 

THOMAS Dixon, Clerk United States District Court, Raleigh. 


MIDDLE DISTRICT 


Terms—District courts are held at the time and place as follows: 

Durham, fourth Monday in September and first Monday in February. 
Henry ReyNo.Lps, Clerk, Greensboro. 

Greensboro, first Monday in June and December. HENrRy REYNOLDS, 
Clerk: MyrtLte D. Cops, Chief Deputy; LItLtAN HARKRADER, Deputy 
Clerk; P. H. BEESon, Deputy Clerk; MaupE B. GRUBB, Deputy Clerk. 

Rockingham, first Monday in March and September. ITENry REYN- 
OLDs. Clerk, Greensboro. 

Salisbury, third Monday in <April and Octoher. HENRY REYNOLDS, 
Clerk, Greensboro. 

Winston-Salem. first Monday in May and November. HENRY REYNOLDS, 
Clerk, Greensboro: ELLA SHoRE, Deputy. 

Wilkesboro, third Monday in May and November. HENRY REYNOLDS, 
Clerk, Greensboro: LINVILLE BUMGARNER, Deputy Clerk. 


OFFICERS 


CARLISLE Ilicgerns, United States District Attorney, Greensboro. 
Rost. 8S. McNeILy, Assistant United States Attorney, Greensboro. 
Miss EpitH Haworrn. Assistant United States Attorney, Greensboro. 
Bryce R. Horr. Assistant United States Attorney, Greensboro. 

War. T. Down, United States Marshal. Greensboro. 

HENRY REYNoLbDS, Clerk United States District Court, Greensboro. 


xi 
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UNITED STATES COURTS. 


WESTERN DISTRICT 


Terms—District courts are held at the time and place as follows: 


Asheville, second Monday in May and November. J. Y. JORDAN, 
Clerk; Oscar L. McLurp, Chief Deputy Clerk; Wituz1AmM A. LYTLE, 
Deputy Clerk. | 

Charlotte, first Monday in April and October. Fan BARNETT, Deputy 
Clerk, Charlotte. 

Statesville, fourth Monday in April and October. ANNIE ADERHOLDT, 
Deputy Clerk. 

Shelby, fourth Monday in September and third Morday in March. 
FAN BARNETT, Deputy Clerk, Charlotte. 

Bryson City, fourth Monday in May and November. J. Y. JORDAN, 
Clerk. 


OFFICERS 


Marcus Erwin, United States Attorney, Asheville. 

W. R. Francis, Assistant United States Attorney, Asheville. 

W. M. NicHotson, Assistant United States Attorney, Charlotte. 
CuTARLES R. Price, United States Marshal, Asheville. 

J. Y. JorpDAN, Clerk United States District Court, Asheville. 
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ARGUED AND DETERMINED 


SUPREME COURT 
NORTH CAROLINA 
RALEIGH 


FALL TERM, 1937 


RUFUS D. ROBERTS v. AMERICAN ALLIANCE INSURANCE COMPANY. 


(Filed 22 September, 19387.) 


1. Insurance § 22d— 


The requirement of “unconditional and sole ownership” in a policy of 
fire insurance in the standard form as required by C. S., 6487, is statutory 
as well as contractual. 


2. Partition § 9—Parol partition by tenants in common is conclusive as to 
strangers. 


Where tenants in common have the land surveyed pursuant to a parol 
partition, and a plat made thereof, and divided, and each goes into posses- 
sion of the part allotted to him, claiming same in severalty, the partition 
is good as among the tenants unless the statute of frauds be invoked and 
relied on as a defense, and as strangers may not take advantage of the 
statute, as to them each tenant is the sole and unconditional owner of 
his part. 


3. Insurance § 22d— 

Where tenants in common divide the land by parol] partition and each 
goes into possession of his share, claiming same in severalty, each has 
sole and unconditional ownership of his share within the meaning of the 
provision in the standard form fire insurance policy. 


4. Same—cCondition in fire policy that insured have sole and uncondi- 
tional ownership will be construed rationally. 

The provision in a policy of fire insurance that insured have sole and 

unconditional ownership of the property will not be construed technically 

to the prejudice of the policyholder, but rationally to protect insurer 
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from extraordinary risks, and the provision of the policy is satisfied if 
insured is in exclusive possession of the entire estate under claim of right, 
without assertion of adverse title by another, and insurer has not been 
misled and its rights in no way adversely affected. 

dS. Insurance § 13— 


An insurance policy, having been written by insurer, will be liberally 
construed in favor of insured, but its plain, unambiguous terms must be 
given effect. 


AppeaL by defendant from Williams, J., at April Term, 1937, of 
CURRITUCK. 

Civil action to recover on a policy of fire insurance. 

The policy in suit was issued by defendant to plairtiff, 8 August, 
1936, on dwelling, tenant house, barn and contents, situate on plaintiff’s 
farm in Currituck County. The insured property was destroyed by 
fire 24 August, 1936. 

Defendant denies lability under a clause in the policy which provides: 
“This entire policy shall be void, unless otherwise provided by agrce- 
ment in writing added thereto, (a) if the interest of the insured be other 
than unconditional and sole ownership.” 

The facts relative to plaintiff’s ownership of the property are that on 
22 March, 1924, plaintiff and his brother, Oscar F. Roberts, purchased 
37 acres of land in Currituck County and took title *o the same as 
tenants in common. On 8 July, 1932, pursuant to parol partition, the 
property was surveyed, plat made thereof, and divided, the plaintiff 
being allotted the southern part, upon which he had erected, at his own 
expense, the houses and barn in question, and his brother being allotted 
the northern part. Thereafter, each occupied and claimed his respec- 
tive share in severalty. 

From directed verdict and judgment for plaintiff, the defendant 
appeals, assigning errors. 


M. B. Simpson and Rf, Clarence Dozer for plaintiff, appellee. 
J. M. Broughton and Chester R. Morris for defendant, appellant. 


Stacy, C. J. The policy in suit is 1n the standard form as prescribed 
by C. S., 6437. The requirement of “unconditional and sole ownership” 
is statutory, Black v. Ins. Co., 148 N. C., 169, 61 8. E., 672, 21 L. R. A. 
(N. S.), 578, as well as contractual. Weddington v. Ins. Co., 141 N.C., 
234, 54 S. E., 271. Its validity is not mooted on the present record. 
Johnson v. Ins. Co., 201 N. C., 862, 160 S. E., 454; Hardin v. Ins. Co., 
189 N. C., 428, 127 S. E., 353; Roper v. Ins. Co., 161 N. C., 151, 76 
S. E., 869; Bank v, Ins. Co., 187 N. C., 97, 121 8. E., 87; McIntosh v. 
Ins. Co., 152 N. C., 50, 67 S. E., 45; Hayes v. Ins. Co., 182 N. C., 702, 
44 8. BE. 404. 
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Is plaintiff’s interest or ownership in the property sole and uncondi- 
tional within the meaning of the policy? We think the trial court cor- 
rectly answered the question in the affirmative. Kenton Ins. Co. v. 
Wigginton, 89 Ky., 380, 7 L. R. A., 81. 

Plaintiff is in the exclusive use and enjoyment of the property under 
claim of right. Modlin v. Ins. Co., 151 N. C., 35, 65 8. E., 605. Has 
title to the part allotted to him in partition 1s good as against his brother 
(Collier v. Paper Corp., 172 N. C., 74, 89 S. E., 1006), unless the statute 
of frauds be invoked or relied upon as a defense, and a stranger to the 
transaction, such as the defendant, can take no advantage of the statute. 
Cowell v. Ins. Co., 126 N. C., 684, 36S. E., 184; 26 C. J., 178. Hence, 
in the present action, as against the defendant, it is proper to say he 1s 
the sole and unconditional owner thereof. Such was the plaintiff’s 
understanding when he took out the insurance, and he alone has suffered 
loss by the destruction of the property. Valenti v. Imperial Assur. Co., 
176 Atl. 413. It is not thought that he must show title absolutely good 
against the world. Crider v. Simmons, 96 S. W. (2d), 471. It is 
enough if his interest be sole and unconditional in the generally accepted 
sense. Bardwell v. Com. Union Assur. Co., 105 Vt., 106, 163 Atl. 633. 
The plaintiff had no misgivings as to his complete ownership in the 
property when applying for the insurance, and his failure to express a 
doubt when none existed in his own mind ought not to be held against 
him. The defendant assumed the risk which it intended. It has not 
been misled, and its rights have in no way been affected by the matter 
now presented. Atlas Fire Ins. Co. v. Malone, 99 Ark., 428. 

It is held by courts of recognized authority, and our own decisions 
point in the same direction, that where one is in the exclusive use and 
enjoyment of the entire estate, under claim of right, without assertion of 
adverse title by another, his interest 1s properly described as sole and 
unconditional ownership, within the meaning of a policy of insurance 
containing such provision, although his title may be defective in some 
particular. Modlin v. Ins. Co., supra; Jordan v. Ins. Co., 151 N. C,, 
341, 66 S. E., 206; Lancaster v. Ins. Co., 158 N. C., 285, 69 S. E., 214; 
Western Assur. Co. v. Hughes, 179 Okla., 254, 66 Pac. (2d), 1056; 
14 R. C. L., 1052, et seg. See annotation, L. R. A., 1918 E, 375. 

In Hankins v. Williamsburg City Fire Ins. Co., 96 Kan., 706, 153 
Pac., 491, L. R. A., 1918 E, 373, Ann. Cas., 1918 C, 135, it was held 
(as stated in syllabus, which accurately digests opinion): “A fire insur- 
ance policy upon a building, containing a stipulation that the policy 
‘shall be void . . . if the interest of the insured be other than un- 
conditional and sole ownership,’ 1s not invalidated because of an out- 
standing naked legal title in another where the insured has the equitable 
title, the entire beneficial ownership of the property, and is in undis- 
puted possession of the same.” 
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Again, In American Basket Co. v. Farmville Ins. Co., 1 Fed. Cas. 
No. 290, p. 618, it appeared that the beneficial title was in the insured, 
a foreign corporation, but that the legal title was carried in the name of 
one of its officers because of a statute forbidding the ownership of realty 
by a foreign corporation: Held, the requirement of “entire, unqualified, 
and sole” ownership for insured’s “own use and benefit” satisfied, not- 
withstanding naked legal title in another. 

In disposing of the case, the following pertinent animadversions were 
made on the subject: “Policies of insurance, like all other written con- 
tracts, must be construed and enforeed according to their terms. If 
they convey a plain, practical meaning, that meaning must be carried 
into effect. Policies of insurance differ somewhat from other contracts, 
however, in respect to the rules of construction to be applied to thein. 
They are unipartite. They are in the form of receipts from insurers 
to the insured, embodying covenants to compensate for losses described. 
They are signed by the insurer only. In general, the insured never sees 
the policy until after he contracts and pays his premium, and he then 
most frequently receives it from a distance, when it is too late for him 
to obtain explanations or modifications of the policy sent him. The 
policy, too, 1s generally filled with conditions inserted by persons skilled 
in the learning of the insurance law and acting in the exclusive interest 
of the insurance company. Out of these circumstances the principle has 
grown up in the courts that these policies must be construed liberally 
in respect to the persons insured, and strictly with respect to the insur- 
ance company. See Znsurance Co. v. Wilkinson, 138 Wall. (80 U. S8.), 
282. 

“Another rule of the law in regard to fire insurance is to discourage 
wager policies; that is to say, policies taken by persons who have no 
interest in the property insured, and in which such persons merely bet 
that the property will not be burned. Such insurances are contrary 
to public policy and promote fires. The law will, therefore, give force 
to all provisions in policies of fire insurance which require that the 
person who takes out the policy shall have an interest in the property, 
and shall disclose that interest with precision in his ‘application’ for 
insurance. That 1s the purpose of the law, and is the object sought to be 
subserved by the insertion of clauses voiding them in cases where decep- 
tion is practiced in regard to the real ownership of the property insured ; 
and terminating them whenever, during the period of insurance, the 
person holding a policy ceases to own the property, and it becomes 
thereby a wager policy. Therefore, clauses in policies requiring a truth- 
ful statement of the interest of the applicant for insurance, and forbid- 
ding changes of ownership during the period of insurance, are to be 
construed not technically to the prejudice of the policyholder, but 
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rationally and fairly to protect the insurance company from the extraor- 
dinary risks, and from the certain and numerous losses which would fall 
upon them from insurance of property not actually owned by the persons 
insured. 

“In the case under trial there are two questions, which have formed 
the subject of contention between counsel, and upon which instructions 
are asked of the court. 

“1, The first is, whether plaintiffs’ right to recover is defeated by the 
fact that the record-title could not be held by the plaintiffs under the 
laws of Delaware, and was therefore vested in Mr. Orrin E. North, if 
not made known to the defendant or its agent at the time of the insur- 
ance (issuance) of the policy, considered in connection with the state- 
ment in the application for insurance that the title was ‘in the name of’ 
the plaintiffs. I am of opinion that it is not defeated by that fact if 
the plaintiffs were the ‘entire, unqualified, and sole owners’ of the prop- 
erty insured ‘for their own use and benefit. I do not think that the 
fact of the record-title being in Mr. North of itself defeats their righit 
to recover, unless their statement in the application was made to deceive 
and mislead the insurance company. The evil sought to be avoided by 
those provisions of the policy requiring a correct statement of the plain- 
tiffs’ interest in the property was the insurance of property not owned 
by the holder of the policy, the destruction of which would not cause a 
loss to that holder equal to the value of the property destroyed. If the 
plaintiffs in the case at bar were the owners of the entire beneficial 
interest In the property at the taking out of the poley, and would have 
been losers to the full extent of its value if it had been destroyed, then 
this ownership fulfilled every purpose which the provisions of the poliey 
in regard to a disclosure of interest were designed to secure, and, im the 
absence of fraud or fraudulent misrepresentation, a merely technical 
difference in the title, set out in the application, ought not in equity 
and good conscience to defeat the plaintiffs, 1f they are otherwise entitled 
to recover.” 

To like effect is the decision in WcCoy v. Towa State Ins, Co., 107 Ta., 
80, 77 N. W., 529, where it was held that since the condition referred 
to the interest of the insured and not to his title, the fact that the naked 
legal title was in another would not invalidate the policy, the insured 
being the beneficial owner at the time of the issuance of the policy. 

On the whole, it 1s concluded that the correct result was reached in the 
court below. The verdict and judgment will be upheld. 

No error. 
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SYBAL BRYANT, MARTHA BRYANT, FANNIE BRYANT, anp PERRY 
BRYANT, JR. By THEIR NExtT Frienp, C. H. LEGGETT, v. PERRY 
BRYANT ann ARTHUR J. BRYANT. 


(Filed 22 September, 1987.) 


1. Parent and Child § 5—Minor children may not maintain action against 
father for past support furnished by another. 

Where the personal estate of minor children has not been invaded for 
their support, but such support has been furnished by their mother and 
her family, the children may not maintain an action by their next friend 
against their father for such past support, such right of action being in 
those who furnished the support, and since they are not his creditors for 
the support furnished them, they may not attack his conveyance of his 
property as being in fraud of their rights. 


2. Fraudulent Conveyances § 10—Presumption under C. S., 1005, arises 
only in favor of creditors of grantor at time of conveyance. 

Minor children are not creditors of their father for their past support 
furnished them by another, and for which their personal estate was not 
invaded, and a conveyance executed by him prior to the institution of 
their action may not be set aside by them under C. S8., 1005. 


3. Fraudulent Conveyances § 12—Evidence of fraud in execution of deed 
held insufficient to be submitted to the jury. 

In this action by minor children against their father for support and 
to set aside a conveyance executed by him prior to the institution of the 
action, the evidence is held insufficient to be submitted to the jury on the 
issue of actual fraud in the execution of the instrument, or that the 
grantee knew and participated in the alleged fraud. 

£, Parent and Child § 5—Minor children may maintain action against 
their father to compel him to provide for their future support. 

Abandoned minor children may maintain an action by their next friend 
to compel their father to provide for their future support, and where their 
complaint prays such relief, but the case is tried solely on the question of 
their right to past support, and the judgment in their favor on this issue is 
not sustained on appeal for that the evidence shows that their past sup- 
port was furnished by another and was not paid for from their personal 
estate, the cause should be retained for trial upon their right to recover 
future support. 


THIs 1s a clvil action, tried before Frizzelle, J., and a jury, at the 
March-April Term, 1937, of En@rcomBgs. 

The plaintiffs, aged 16, 15, 12 and 9 years of age, respectively, are 
the infant children of the defendant Perry Bryant and his former wife, 
Myrtle Bryant, now Mrs. W. B. Knox, and this action 1s instituted to 
recover for the support of said infants prior to the institution of the 
action and for future support. The plaintiffs likewise seek to annul 
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a deed from the defendant Perry Bryant to the defendant Arthur J. 
Bryant upon the allegation that said deed was executed in fraud of the 
plaintiffs’ rights. 

Issues were submitted to the jury and answered as follows: 

“1, Did the defendant Perry Bryant willfully abandon and desert 
his minor children, as alleged in the complaint? Answer: ‘Yes.’ 

“9, Did the defendant Perry Bryant convey his interest in the land 
described in the complaint with intent to defraud his minor children and 
wrongfully escape his obligation to support them? Answer: ‘Yes.’ 

“3, If so, did the defendant Arthur J. Bryant participate in said 
fraudulent scheme by accepting the conveyance of said premises from his 
eodefendant, Perry Bryant, with knowledge of the purpose and intent 
of said Perry Bryant to defraud his minor children and to escape his 
obligation to support them? Answer: ‘Yes.’ 

“4, What amount, if any, are the plaintiffs entitled to recover of the 
defendant Perry Bryant? Answer: ‘$800.00.’ ” 

From judgment upon the verdict in favor of the plaintiffs, the defend- 
ants appealed. 


George M. Fountain & Son and Herbert H. Taylor, Jr., for plaintrffs, 
appellees. 
H. H. Philips for defendants, appellants, 


Barnuityt, J. The evidence in this cause, considered in the light 
most favorable to the plaintiffs, tends to show: That the defendant 
Perry Bryant and his wife, Myrtle Bryant, separated in 1927; that in 
April, 1929, the defendant Perry Bryant was convicted under a warrant 
charging him with abandonment and nonsupport of his wife and chil- 
dren; that judgment was entered requiring said defendant to pay to the 
use of his wife and children $25.00 per month until the sum of $500.00 
was paid; that since the year 1930 Perry Bryant has not made any 
contribution towards the support of his said children except that the 
plaintiff Madeline Bryant has been living with him for a short period; 
and that the mother of said children and members of her family have 
supported the plaintiffs during said period, except for the time Madeline 
Bryant has lived with her father and Sybal Bryant, now married, has 
lived with her husband; that in the spring of 1936 the plaintiffs, through 
their next friend, instituted a similar suit against Perry Bryant, now a 
resident of California; that in said suit constructive service of process 
was attempted without attachment; that while this former suit was 
pending Perry Bryant returned to North Carolina and executed a deed 
for the premises in controversy to his brother, the defendant Arthur J. 
Bryant, for a recited consideration of $100.00 and other valuable con- 
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siderations; that the grantors in said paper writing did not go before 
the clerk of the court, or a notary public, or a justice of the peace, who 
were convenient to the office of the lawyer who wrote the deed, but 
instead went before a notary public some distance away and acknowl- 
edged the execution of same; that while said former action was pending 
and before the execution of said deed, counsel for the plaintiff had a 
conversation with the defendant Arthur J. Bryant, in which he advised 
the said Bryant that he was seeking to have the lands of the defendant 
Perry Bryant in Edgecombe County subjected to the payment of reason- 
able support for the plaintiffs, and further advised him that an action 
was pending for that purpose; that when Perry Bryant returned to 
North Carolina he did not make any effort to see his children and made 
no contribution to their support; that the consideration for the execution 
of said deed was $100.00 cash, the cancellation of a $300.00 debt, which 
was barred by the statute of limitations, and the assumption by Arthur 
J. Bryant of the balance due on a testamentary charge against the 
interest of Perry Bryant in said land after first crediting said charge 
with the proceeds of Perry Bryant’s interest in the personal estate of 
his father. 

The former suit was dismissed for defective service of summons and 
this action was Instituted. 

While the plaintiffs, in their complaint, seek to recover for future 
support, as well as for past support, an examination of the record dis- 
closes that the jury attempted to award compensation for support up to 
the date of the trial only. The court, in its charge, called the attention 
of the jury to the fact that the plaintiffs were seeking to recover $750.00 
compensation for support up to the date of the institution of the action, 
and in that connection instructed them that a computation upon the 
basis of the evidence would exceed $750.00, but that the jury was re- 
stricted to the amount plaintiffs prayed for in their complaint. He 
further instructed the jury that the plaintiffs were seeking to recover 
$5.00 per month each for the two then living with their mother, since 
the filing of the complaint. This would make $10.00 per month, and 
the cause was tried approximately five months after the institution of 
the action. Thus, it is apparent the jury allowed $750.00 for support to 
the date of the institution of the action and $50.00 for support from the 
date of the institution of the action to the date of trial, making the tota! 
of $800.00, which was the answer to the fourth issue. 

The complaint as filed was not sufficient to bring the action within 
the terms of C, S., 1005. During the trial plaintiffs were permitted to 
amend the complaint so as to incorporate sufficient allegations to bring 
the action within the terms of that statute. During the progress of the 
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trial, in his charge to the jury, the trial judge instructed the jury, in 
effect, that the plaintiffs had failed to bring their cause of action within 
the terms of C. S., 1005, and the issues were submitted to the jury upon 
the theory that the plaintiffs were required to show actual fraud as 
contemplated by the original complaint. 

Treating this cause as if it was, or should have been, submitted to the 
jury under the terms of C. S., 1005, giving the plaintiffs the benefit of 
such presumption of fraud as might arise upon the evidence that the 
defendant Perry Bryant had conveyed the land in controversy to a near 
relative, plaintiffs’ action must fail for the reason that they have not 
established the fact that they were creditors of the defendant Perry 
Bryant at the time of the institution of the action. Such support as 
they had received had come from their mother and members of her 
family. Their personal estates had not been invaded to pay any part 
of the cost of their maintenance. The cause of action, if any, arising 
upon these facts, rested in the mother and not in the children. 

The one determinative question presented to us upon the appeal of 
Arthur J. Bryant is: Was there sufficient evidence of fraud in the 
execution of the deed from Perry Bryant to Arthur J. Bryant to be 
submitted to the jury? We are constrained to answer this question in 
the negative. Under no view of the testimony is a finding that said 
conveyance was fraudulent, or that the defendant Arthur J. Bryant 
knew and participated therein, warranted. 

This Court has heretofore held that children abandoned by their 
father may institute an action to compel future support. Green v. 
(ireen, 210 N. C., 147; Pickelsimer v. Critcher, 210 N. C., 779. These 
cases are not in point and are not authoritative in this action. In 
neither of those cases was past support furnished by another the subject 
matter of the action. 

While the defendant Perry Bryant was served with summons by publi- 
cation, he filed an answer and is now in court. In their complaint the 
plaintiffs prayed that the said defendant be compelled to provide them 
with future support under the authority of Green v. Green, supra, and 
Pickelsimer v. Critcher, supra. The judgment below, entered in accord- 
ance with this opinion, should provide that the cause be retained upon 
the docket to determine the rights of the plaintiffs under said prayer for 
relief upon proper issues to be submitted to a jury. 

The motion of A. J. Bryant for judgment as of nonsuit should have 
been allowed. 

Reversed as to A. J. Bryant. 

New trial as to Perry Bryant. 
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STATE v. EDGAR PALMER, HOWARD TRULL, JACK MULKEY, DAVE 
MEDLIN, BUREN BOWERS, anp ERNEST BOWERS. 


(Filed 22 September, 1937.) 


1. Criminal Law § 53e— 


Where the court below sufficiently and correctly defines reasonable 
doubt and self-defense involved in the prosecution, defendant’s exceptions 
to the charge on these points cannot be sustained in the absence of a 
request for more specific instructions. 


2. Assault § 11—Where jury returns verdict of simple assault, court may 
not impose imprisonment for more than thirty days. 


In this prosecution for assault with a deadly weapon, appealing defend- 
ant relied upon and introduced evidence of self-defense and of matters 
in justification. The trial court instructed the jury that under the indict- 
ment and evidence the appealing defendant might be convicted of assault 
with a deadly weapon or of a simple assault. The jury convicted appeal- 
ing defendant of simple assault, but in imposing judgmen: the court found 
as a fact that said simple assault inflicted serious injury, and imposed a 
sentence of four months on the roads. Held: The jury alone were the 
triers of fact, and the verdict of simple assault was permissible under 
the indictment and evidence, N. C. Code, 4640, and the court was without 
power to sentence the appealing defendant to more than thirty days 
imprisonment, N. C. Code, 4215, and the case is remanded for proper 
judgment. 


APPEAL by defendant Edgar Palmer from Phillips, J., and a jury, at 
March-April Term, 1937, of CurrRoker. No error in the trial. Error 
in the judgment. Remanded for judgment. 

The following bill of indictment was returned a true bill by the grand 


jury: 


“State or NortH CaroLINA—CHEROKEE COUNTY. 
Superior Court, Marcu-Aprit TERM, 1937. 


“The jurors for the State upon their oath present, That Jack Mulkey, 
Edgar Palmer, Buren Bowers and Ernest Bowers, Dave Medlin, and 
Howard Trull, on the 15th day of November, in the year of our Lord one 
thousand nine hundred and thirty-six, in the county of Cherokee, did un- 
lawfully and willfully mutually assault and beat each other, with deadly 
weapons, to wit, rocks, sticks, clubs, knives, guns, and pistols, and to, 
with, and against each other, in a public place did unlawfully and will- 
fully fight and make an affray, to the terror and disturbance of divers 
of citizens of the State, then and there being contrary to the form of the 
statute in such case made and provided, and against the peace and dig- 
nity of the State. Jno. M. Quren, Solicitor.” 


“True Bill, W. R. Dockery, Foreman Grand Jury.” 
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The defendants were duly put on trial and the verdict of the jury was 
as follows: “Verdict: As to Edgar Palmer and Jack Mulkey, guilty of 
simple assault; as to Buren Bowers and Ernest Bowers, guilty as charged 
in the bill of indictment.” Upon the coming in of the verdict, the 
defendant Edgar Palmer moved to set aside the verdict. Motion over- 
ruled and the defendant Edgar Palmer excepted. 

The judgment of the court below as to Edgar Palmer is as follows: 
“As to the defendant Edgar Palmer, the jury having returned a verdict 
of simple assault against the defendant Edgar Palmer, the court finds 
as a fact from the evidence in the case that said simple assault on the 
part of Edgar Palmer inflicted serious injury to the person of Ernest 
Bowers, the court finds as a fact that the injuries sustained by the 
defendant Ernest Bowers, at the hand of Edgar Palmer, to wit, a broken 
jaw, serious cuts and lacerations and bruises on the head and face, were 
serious injuries within the meaning of the law: Therefore the judgment 
of the court is that the defendant be confined in the common jail, 
assigned to work under the supervision of the State Highway and Public 
Works Commission for a period of four (4) months.” 

The defendant Edgar Palmer excepted and assigned errors, and also 
as to the judgment rendered against him, and appealed to the Supreme 
Court. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
Gray & Christopher and J. D. Mallonee for defendant Edgar Palmer. 


Crarkson, J. From a careful reading of the charge of the court 
below, the defendant’s exceptions and assignments of error to the charge 
(1) as to what constituted reasonable doubt, and (2) the failure to fully 
instruct the jury as to what it takes to constitute self-defense, under the 
law, cannot be sustained. 

We think the charge as to reasonable doubt is, beyond question, 
eorrect. S. v. Schoolfield, 184 N. C., 721; Black’s Law Dictionary, at 
p. 617. The court below defined self-defense fully under the law, and 
later in the charge pointed out that the defendant Palmer relied upon 
the plea of self-defense. It is well settled that if the defendant wanted 
more specific instructions, he should have made a special request there- 
for. S. v. Fleming, 202 N. C., 512 (514). As to the judgment pro- 
nounced against the defendant Edgar Palmer, we think the court below 
in error. The jury were the sole and only triers of the facts. S. v. 
Fogleman, 204 N. C., 401 (404-5). The verdict was permissible on the 
facts appearing in the record. It may be the jury concluded that de- 
fendant was acting in self-defense and justified in the occurrence with a 
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drunken man and his brother, one of whom came in the house where 
Palmer was and terrified a sick woman. When the affair was over, the 
defendant Edgar Palmer, without weapon, went beh:nd one of the 
brothers (the other had left the scene) and made him go into the house 
and apologize to the woman. Thus, the jury no doubt concluded that 
Palmer was guilty only of a simple assault. The evidence discloses that 
the general reputation of these two brothers, Buren and Ernest Bowers, 
was bad. Palmer was cut five times on the head and seven times on the 
back. In fact, the court below, in the charge, said: ‘‘Now, as to the 
other four defendants, that 1s, Ernest Bowers, Edgar Palmer, Dave 
Medlin, and Jack Mulkey, the court charges you that you may convict 
either of them or all of them as charged in the bill of indictment, that is, 
of an affray in which deadly weapons were used, or you may convict 
either one or all of them of an affray in which no deadly weapons were 
used, if you find that neither one of them who were engaged in the affray 
were using any deadly weapons in the affray, and if you find the ones 
engaged in the affray used no deadly weapons, and that they did not 
assist, ald, and encourage those who did; in other words, you may con- 
vict any one of the other four defendants of an assault with a deadly 
weapon, or you may convict them of a simple assault in the affray.” A 
lesser degree of the same crime. WN. C. Code, 1935 (Michie), see. 4640. 

The charge on this aspect was repeated several times: “But if you 
find some of the defendants guilty of an assault or an affray in which 
deadly weapons were used, or others not guilty of the use of a deadly 
weapon, but guilty of a simple assault, or guilty of an affray in which 
no deadly weapons were used, then you will designate such defendants 
as you find guilty of an assault, and designate such defendants as you 
find guilty of an assault with a deadly weapon, and designate such 
defendants as you find guilty of an affray in which no deadly weapons 
were used, and designate such defendants as you find guilty of an atfray 
in which deadly weapons were used.” The jury returned a verdict 
against Edgar Palmer, “Guilty of simple assault.” 

N. C. Code, 1935 (Michie), sec. 4215, is as follows: “In all cases of 
an assault, with or without intent to kill or injure, the person convicted 
shall be punished by fine or imprisonment, or both, at the discretion of 
the court: Provided, that where no deadly weapon has been used and 
no serious damage done, the punishment in assaults, assaults and bat- 
teries, and affrays shall not exceed a fine of fifty dollars or imprisonment 
for thirty days; but this proviso shall not apply to cases of assault with 
intent to kill, or with intent to commit rape, or to cases of assault or 
assault and battery by any man or boy over eighteen vears old on any 
female person: Provided, that in all cases of assault and battery, and 
affrays, wherein deadly weapons are used and serious injury is inflicted, 
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and the plea of the defendant is self-defense, evidence of former threats 
against the defendant by the person alleged to have been assaulted by 
him, if such threats shall have been communicated to the defendant 
before the altercation, shall be competent as bearing upon the reason- 
ableness of the claim of apprehension by the defendant of death or 
serious bodily harm, and also as bearing upon the amount of foree which 
reasonably appeared necessary to the defendant, under the circum- 
stances, to repel his assailant.” The case at bar is not an assault on a 
female by a man or boy over eighteen years of age, and does not come 
under the proviso of the above statute. 

In S. v. Battle, 180 N. C., 655 (656), we find: “Had the court the 
authority to impose such a sentence—to impose a sentence for more than 
thirty days imprisonment or a fine of fifty dollars? That is the only 
question in this appeal, and the answer is, the court did not have that 
power. In cases where no deadly weapon has been used and no serious 
damage done, the punishment in assaults, assaults and batteries, and 
wffrays shall not exceed a fine of fifty dollars or imprisonment for thirty 
days. In Code, sec. 987 (sec. 4215, supra); S. v. Nash, 109 N. C., 824; 
SN, av. Johnson, 94 N. C., 868; 9. v. Alberfson, 1138 N. C., 638. The 
Superior Court, in a case like this one, could not impose a sentence 
bevond the limit for a simple assault or affray where no deadly weapon 
had been used and no serious damage done, when tried before a justice 
of the peace. S. v, Albertson, supra. The Superior Courts and courts 
of justices of the peace have concurrent jurisdiction of such offenses as 
the one charged im the bill of indictment. Code, see. 892; S. rv. Bowers, 
94 .N.C., 910.” S. ov. Lefler, 202 N. C., 700. 

For the reasons given, we find 

No error in the trial. 

Error in the judgment. Remanded for judgment. 





CLINTON B. CLEVENGER, ADMINISTRATOR OF ESTATE OF HELEN JRENE 
CLEVENGER, v. JAMES H. GROVER anp ST. LOUIS UNION TRUST 
COMPANY, TrRusTEE UNDER THE WILL oF E. W. GROVE, DEcEASED: 
KNOTT HOTEL COMPANY, A Corporation, anp P. H. BRANCH, 


(Filed 22 September, 1937.) 


1. Pleadings § 22— 
The trial court has broad power to allow amendments to pleadings and 
process, C. 8., 547, but such power does not extend to amendments which 
substantially change the cause of action. 
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2. Same——Amendment of process and pleading by inserting correct name 
of defendant held properly allowed under facts of this case. 


The findings of fact of the trial court, fully supported by affidavits 
and pleadings filed, and to which findings no exception was taken, were 
that summons and complaint were served on “Knott Hotel Company” by 
service on P. H. Branch, that said corporation was not engaged in busi- 
ness in North Carolina, that it clearly appeared from the complaint that 
plaintiff was seeking recovery against the corporation engaged in the 
inanagement of a certain hotel in Asheville, N. C., that such corporation 
was the “Knott Management Corporation,” and that P. H. Branch was its 
managing agent at the time of service of process, and that the process 
and pleading were sufficient to advise the Knott Management Corporation 
that it was the corporation sued and intended to be sued, and that the 
Knott Management Corporation was not misled or prejudiced by the 
mistake in its corporate name. Upon such findings the court allowed 
plaintiff to amend by substituting the name of the “Knott Management 
Corporation” for “Knott Hotel Company,” and granted the substituted 
defendant time for filing answer. Held: The trial court properly allowed 
the amendment in the exercise of its judicial power and discretion, 
C. S., 547. 


ApreaL by Knott Management Corporation from an order entered by 
Clement, J., at July Term, 1937, of Buncomps. Affirmed. 


Weaver & Miller, Brooks, McLendon & Holderness, and Jones & Ward 
for plaintiff, appellee. 
Adams & Adams and Junius M. Horner, Jr., for defendant, appellant. 


Devin, J. This case was here at Spring Term, 1937, on appeal from 
an order of the Superior Court denying the petition of defendants 
Grover and the St. Louis Union Trust Company for the removal of the 
cause to the United States District Court, and 1s reported in 211 N. C.. 
240, where the material allegations of the complaint are stated. 

The case comes now upon appeal by the Knott Management Corpora- 
tion from an order of the Superior Court amending summons and com- 
plaint by substituting the name Knott Management Corporation for that 
of the Knott Hotel Company as a party defendant. 

The action, instituted 16 October, 1936, is for wrongful death of 
plaintiff’s intestate on 16 July, 1936, alleged to have been caused by the 
negligence of those responsible for the management of the Battery Park 
Hotel in Asheville, North Carolina. The original summons and com- 
plaint named as one of the defendants the Knott Hotel Company, and 
were duly served on P. H. Branch as agent of the Knott Hotel Com- 
pany, Incorporated. 

The court below found the following facts: 

“1, That in the process and pleadings in this cause the corporate 
name Knott Hotel Company was erroneously used. 
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“9. That the Knott Hotel Company is a New York corporation, but 
if it does business in this State it had nothing whatsoever to do with 
the Battery Park Hotel; that P. H. Branch was, and is, not an officer, 
agent, or employee of said Knott Hotel Company, and said Knott Hotel 
Company was not the corporation sued, or intended to be sued, in this 
cause of action, and said corporation has been dismissed from the action 
by order signed July 22, 19387. 

“3. That the corporation intended to be sued was the corporation 
managing and in charge of the operation of the said Battery Park Hotel, 
which the eourt finds was the Knott Management Corporation. 

“4 That service of process was had on said Knott Management 
Corporation by service on its local managing agent, P. H. Branch, and 
said corporation was so identified in the summons and copy of the com- 
plaint attached served upon said corporation so as to fairly advise it that 
it was the party sued, and intended to be sued, and that said corporation 
was in nowise misled or prejudiced by the mistake in its corporate 
name.” 

Thereupon, the court made the following order: “Now, therefore, in 
the discretion vested in this court by the laws and statutes of this State, 
it is hereby ordered and adjudged that the process and pleadings in this 
cause be and they are hereby amended by striking out the words, ‘Knott 
Ifotel Company,’ wherever they may appear, and inserting the words, 
‘Knott Management Corporation.’ ” 

The Knott Management Corporation was allowed thirty days within 
which to answer. The order was dated 23 July, 1937. 

The single question presented by this appeal is whether the Superior 
Court has the power, in its discretion, to permit an amendment of the 
summons and complaint by substituting the name of the appellant, 
Knott Management Corporation, for that of the Knott Hotel Company, 
under the faets found by the trial judge. There was no exception to 
any particular finding of fact set out in the order. The facts were not 
controverted. ‘The appellant’s assignments of error are to the court’s 
making findings of fact and entering the order complained of, based 
thereon. 

Section 547 of the Consohdated Statutes authorizes the courts to 
pursue a liberal policy of amendments in the interest of justice and for 
the prompt determination of causes on their merits, and makes the 
following provisions: “The judge or court may, before and after judg- 
ment, in furtherance of justice, and on such terms as may be proper, 
amend any pleading, process, or proceeding, by adding or striking out 
the name of any party; by correcting a mistake in the name of a party, 
or a mistake in any other respect; by inserting other allegations mate- 
rial to the case; or when the amendment does not change substantially 
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the claim or defense, by conforming the pleading or proceeding to the 
fact proved. When a proceeding taken by a party fails to conform to 
law in any respect, the trial judge may permit an amendment of the 
proceeding so as to make it conformable thereto.” 

It was said in Rushing v. Asheraft, 211 N. C., 627: “The power of 
the court to amend process and pleading, both by statute and under the 
decisions of this Court, is ample.” Indeed, to Chief .lustice Pearson 
it seemed that the statute allowed amendments on a scale so liberal that 
he thought it might be well said, “a\nything may be amended at any 
time.” Garrett v. Trotter, 65 N. C., 480; Hicks v. Nivens, 210 N.C., 44. 

In Gordon v. Gas Co., 178 N. C., 485, the summons, complaint, and 
default judgment showed the name of the defendant as the Pintsch Gas 
Company. More than a year after judgment plaintiff made a motion 
to amend the process, pleading, and judgment so as to correctly name the 
defendant as the Pintsch Compressing Company. The amendment was 
allowed in the discretion of the court, and upon appeal the order was 
affirmed by this Court. There the findings of fact established, among 
other things, that the Pintsch Compressing Company was the party 
charged with committing the tort sued on; that the general manager ot 
that corporation was served with summons; that the Compressing Coni- 
pany had notice of the suit and employed counsel, and that it suffered 
no prejudices by reason of the misnomer. The opinion of the Court in 
that case, written by CAtef Justice Clark, further declared that defend- 
ant had “waived any objection by not giving its true name by plea in 
abatement.” ‘The dissenting opinions in that case by Justices Walker 
and Allen were not addressed to the point of the power of the court to 
permit the amendment, but to the denial of defendant’s right to answer. 

In Dunn v. Atd Soctefy, 151 N. C., 133, where the defendant was 
styled in the summons as “The Knights of Gideon Mutual Aid Society,” 
whereas the true name was “The Supreme Lodge Knizhts of Gideon 
Mutual Society,’ it was held that the correct name being given, the 
summons and pleadings would be amended to conform. 

In Fountain v, Pitt County, 171 N. C., 113, the summons was issued 
against “The Board of Commissioners of the County of Pitt.” Amend- 
ment was allowed substituting “County of Pitt” as defendant. There 
the Court said: ‘‘The object of our present system of procedure is to 
try cases on their merits, regardless of those technicalities which do not 
promote but defeat justice, at the same time preserving the substantial 
rights of the parties.” 

The broad powers of amendment, in the furtherance of justice, con- 
ferred upon the courts by the statutes regulating our system of pro- 
cedure, have been sustained in numerous decisions of this Court. 
Reynolds v. Smathers, 87 N. C., 24; Campbell v. Power Co., 166 N. C€., 


N.C.] FALL TERM, 1937. i7 


CLEVENGER U. GROVER. 
488; Lefler v. Lane, 170 N. C., 181; McLaughlin v. Rk. R., 174 N. C.,, 
182; Barnhardt v. Drug Co., 180 N. C., 486; Hill v. &. &., 195 N. C,, 
605; Gibbs v. Mills, 198 N. C., 417; McIntosh Prae. & Proe., p. 512. 

However, the liberal policy of permitting amendments to process and 
pleadings will not be extended to include those which substantially 
change the cause of action, as was pointed out in Jones v. Vanstory, 200 
N.C., 582. In that case, where certain individuals were sued as trustees 
and it was sought to amend the process to make the corporation a party, 
it was said, quoting from //ester v. Mullen, 107 N. C., 724: “Only such 
amendments as to parties or the cause of the action may be made as its 
nature and scope warranted. .\mendments in this respect must be such, 
and only such, as are necessary to promote the completion of the action 
begun.” 

In Plemmons v. Improvement Co., 108 N. C., 615, the summons com- 
manded the sheriff to sammon ‘.\. H. Bronson, president of the South- 
ern Improvement Company,” and was served on A. H. Bronson indi- 
vidually. It was held that while the summons might have been amended, 
it would not bring in the corporation without service on it. To the 
same effect is the holding in Bray v. Creekmore, 109 N. C., 49. 

In the instant case the findings of Judge Clement are fully supported 
by the affidavits and pleadings filed. From these it is made to appear 
that while there 1s a New York corporation styled the Knott Hotel 
Company, there is no evidence it was engaged in business in North 
Carolina, and it is admitted it had no connection with the Battery Park 
Ifotel in Asheville, North Carolina. On the other hand, it appears that 
the Knott Management Corporation, a New York corporation, was the 
corporation engaged in the management and operation of said hotel, 
and that P. H. Branch, the agent on whom the process was served, was 
its managing agent 1n charge of its business at the time of the tort com- 
plained of and at the time of the institution of this action; that the 
summons and complaint were served on P. H. Branch, the agent of the 
Knott Management Corporation, and that the purpose and scope of the 
action were therein fully set forth, and that the process and pleadings 
were sufficient to advise the Knott Management Corporation that it was 
the corporation sued and intended to be sued, and that the manifest pur- 
pose of the action was to sue those who as owners, proprietors, and 
managers were concerned with or responsible for the wrongful death of 
plaintiff’s intestate while a guest in sald hotel. The court further found 
that appellant was not misled or prejudiced by the mistake in its corpo- 
rate name. 

A eorrect analysis of the determinative facts involved, in view of the 
provisions of the statute and the authoritative decisions of this Court, 
leads us to the conclusion that the ruling of the learned judge in allowing 


18 IN THE SUPREME COURT. [212 


MCCABE v. ASSURANCE CORP. 


the amendment of the summons and complaint so as to substitute the 
name of the Knott Management Corporation for that of the Knott Hotel 
Company as a party defendant was made in the proper exercise of his 
judicial power and discretion, and that his order must be 

Affirmed. 





AUBREY G. McCABE, ADMINISTRATOR OF THE ESTATE oF J. T. McCABE, 
DECEASED, Vv. THE EMPLOYERS’ LIABILITY ASSURANCE CORPORA- 
TION, LIMITED, OF LONDON, ENGLAND. 


(Filed 22 September, 1937.) 


Insurance § 49—Insurer defending action and paying its counsel and the 
judgments may not be held liable for fees of additional counsel. 
Plaintiff’s intestate was the driver of his daughter’s car at the time of 
an accident resulting in his death and injuries to passengers therein. 
The passengers sued the daughter and plaintiff in his representative 
capacity to recover for said injuries, the amount of damages demanded 
exceeding the amount of liability insurance on the car. Plaintiff em- 
ployed counsel, who made suggestions regarding the pleadings and con- 
duet of the trial and participated in the selection of the jury. Insurer 
aecepted plaintiff’s suggestions regarding the pleadings, including the 
deletion of the allegation that intestate was driving without the permis- 
sion of the owner of the car, which allegation, if established, would have 
relieved insurer of liability under the policy, defended the suits, paid its 
counsel, and satisfied the judgments rendered. Held: Insurer fully dis- 
charged its liability under the policy, and plaintiff may not hold it liable 
for counsel fees for the attorney employed by plaintiff to protect his 
intestate’s estate. 


AppzEAL by the plaintiff from Williams, J., at March Term, 1937, of 
Pasquotank. Affirmed. 

This is a civil action instituted by the plaintiff against the defendant 
to recover counsel fees paid additional counsel employed by the plaintiff 
to assist him and observe the conduct of the defense of certain actions 
instituted against plaintiff and Margaret McCabe, the assured. The 
necessary facts will be stated in the opinion. 

From judgment of nonsuit, plaintiff appealed. 


J. Henry LeRoy and Thompson & Wilson for plaintiff, appellant. 
L. T, Seawell and Worth & Horner for defendant, appellee. 


Barnuiti, J. The defendant corporation, on 26 April, 1933, issued 
its automobile liability policy to Margaret McCabe. This policy obli- 
gated the defendant to investigate and defend any suits for damages 
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against the assured, or any other person, while riding in or operating 
the Pontiac sedan described therein when such other person was operat- 
ing the same with the consent of the assured. The plaintiff’s intestate, 
father of Margaret McCabe, while operating said automobile by and 
with the consent of the assured, was involved in an accident which 
resulted in his death. At the same time, J. H. White and others, pas- 
sengers in said automobile, received serious personal injuries. Suit 
was instituted against Margaret McCabe and the plaintiff herein by 
J. H. White, J. B. Ferebee and R. R. Wallis, passengers in said auto- 
mobile, and by R. J. Morse, the owner of the automobile with which the 
automobile of the assured collided. 

This defendant promptly investigated the collision and, after suit was 
instituted, prepared answers to the complaints filed by the respective 
plaintiffs in said suits. In said answers the allegation of the plaintiffs, 
in their respective complaints, that the automobile of the assured was 
at the time of the accident being operated by plaintiff’s intestate with 
the permission and consent of the assured was denied. Said answers 
contained other affirmative suggestions, to which plaintiff objected. 
The plaintiff declined to sign or verify the answers and consulted counsel 
already employed by him. Before time for answering expired the 
defendant made the corrections requested and suggested by the plaintiff 
and his counsel, and thereafter conducted the defense in each of said 
cases. Upon judgments being rendered, the defendant discharged same 
with the costs accrued. During the course of the trial of said actions 
counsel employed by the plaintiff sat near counsel employed by the 
defendant, made suggestions, and at least on one occasion participated 
in the selection of the jury. 

At the time plaintiff employed an attorney, in addition to those fur- 
nished by defendant, he natified defendant’s employed attorneys that 
he was employing said attorney for plaintiff’s protection, and that all 
pleadings and other papers to be signed by plaintiff must be first ap- 
proved by said additional counsel. Plaintiff hkewise informed defend- 
ant’s employed attorneys that he would consult his additional attorney 
regularly throughout these suits for protection against what plaintiff 
understood to be obvious attempts by the defendant to remove the pro- 
tection of the insurance policy from defendant. 

This suit 1s instituted to recover the sum of $1,000 for attorneys’ fees 
charged the plaintiff by ccunsel employed by him in the defense of said 
actions. The court rendered judgment of nonsuit at the conclusion of 
plaintiff’s evidence, and the plaintiff appealed. 

The only instance in which the defendant might be said to have failed 
to properly conduct the defense of said suit was when it prepared an 
answer denying that plaintiff’s intestate was operating the automobile 
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with the permission and consent of the owner. This was in effect a 
denial that the defendant was liable under its policy. ‘However, upon 
the request and at the suggestion of plaintiff the answer was redrafted 
in a manner which met the approval of the plaintiff. 

It would seem to be a clear case in which the plaintiff, being some- 
what suspicious of the good faith of the defendant, employed counsel 
to stand by and observe the trial of said causes in order to assure him- 
self that at all stages of the trial of said suits for damages the defendant 
fully complied with its contract to defend in behalf of the plaintiff and 
the assured. This the defendant did, and thus fully discharged its 
liability under this bond. It is in nowise liable for attorneys’ fees 
incurred by the plaintiff. It has defended the suits, paid the counsel 
employed by it, and satisfied the judgments rendered. No further 
liability attaches to the defendant. 

It might be well to note that the total amounts demanded im the 
several suits for damages exceeded the liability of the defendant under 
its bond, and for that reason the plaintiff was sufficiently interested 
therein to employ counsel to protect the estate. 

In the judgment of the court below there was no error, and the Judg- 
ment 1s 


Affirmed. 





STATE vy. WILLIAM (PETE) BELL anp SAM RODMAN, JR. 
(Filed 22 September, 1987.) 


1. Homicide § 25—Evidence of premeditation and deliberation held suffi- 
cient to be submitted to jury on charge of first degree murder, 


Evidence that on the evening of the homicide one of defendants had an 
altercation with deceased about some furniture which deceased had taken 
from the defendant’s home, that the defendant left and returned two 
hours later with the other defendant, that in the affray shortly thereafter 
both defendants were holding deceased in a corner of the room trying to 
make him pay some money, and that one of defendants stabbed deceased 
with a knife, inflicting the wound resulting in death a few hours later, 
that after stabbing deceased, defendants dragged him outside the house, 
kicked and beat him with an iron pipe, and were heard to say after leav- 
ing deceased, “Let’s go back and finish killing him,” ‘s held sufficient 
evidence of premeditation and predeliberation to be submitted to the jury 
on the question of defendants’ guilt of murder in the first degree, although 
defendants introduce evidence tending to establish a less degree of the 
crime. 


2. Homicide § 18— 


Declarant’s statement, “I am bleeding inside and I am going to die,” 
made a few hours before death ensued, is held a sufficient predicate for 
the admission of testimony of his dying declarations. 
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3. Same: Criminal Law §§ 41e, 81c—Testimony of subsequent declara- 
tions may be competent as corroborative of dying declaration. 


Where testimony of dying declarations of deceased are properly ad- 
mitted, testimony of other witnesses of subsequent declarations by de- 
ceased are competent for the purpose of corroborating the dying declara- 
tion, and defendants have no cause for complaint on the ground that part 
of the subsequent testimony amplified the dying declaration when the 
amplification is favorable to their contentions rather than to those of the 
State. 

4. Criminal Law § 56: Constitutional Law § 33—Findings held to support 
refusal of motion in arrest for that only white men sat on jury. 

Defendants’ motion in arrest of judgment on the ground that only 
persons of the white race sat in the trial jury, is held properly denied 
upon the trial court’s findings that names of those qualified of the white 
and Negro races were in the jury box, that there was no racial discrimi- 
nation, and that the trial jurors were all accepted by defendants and the 
jury duly sworn and impaneled without objection or challenge by de- 
fendants. 

5. Criminal Law § 81a: Constitutional Law § 33— 

The trial court’s findings on the question of racial discrimination in 
selecting the trial jury are conclusive upon defendants’ motions in arrest 
of judgment. made after verdict, when the findings are supported by 
evidence. 


APPEAL by defendants from Welliams, J., at June Term, 1937, ot 
Beavurort. No error. 

The defendants were charged in the bills of indictment with the 
murder of one Heber Roberson. The jury returned verdict of guilty of 
rmourder in the first degree as to both defendants, and from judgment 
pronouncing sentence of death the defendants appealed. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 

S. M. Blount for defendant Bell. 

LeRoy Scott for defendant Rodman. 


Devin, J. I. The appellants assign as error the refusal of the trial 
judge to charge the jury that the defendants were not guilty of murder 
in the first degree, on the ground that there was no evidence of delibera- 
tion and premeditation. This requires an examination of the testimony 
adduced at the trial to determine whether there was evidence sufficient 
to be submitted to the jury upon the question of first degree murder. 

That the deceased came to his death by reason of a stab wound in- 
flicted by one of the defendants was admitted on all sides, and there was 
ample evidence that both defendants were present at the time and acting 
in concert. Deceased died a few hours after having been stabbed. 
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The State’s evidence tended to show that the homicide occurred at the 
home of the deceased, and that the fatal wound was given following an 
altercation and difficulty between the deceased and the defendants. 
There was some evidence that the quarrel arose in consequence of a 
dispute over a gambling game, or from a difficulty about the possession 
of a coin, 

There was also evidence for the State that on the evening of the 
homicide defendant Bell came to the home of the deceased and after 
an altercation about the return of some furniture which deceased had 
taken from the home of defendant Bell, Bell left and came back two 
hours later with defendant Rodman, and that the difficulty shortly 
ensued; that the two defendants had deceased hemmec. in a corner of 
the room, and both had hold of him at the time the fatal cutting was 
done. “They were holding him and trying to make him pay them some 
money;” that three other occupants of the room ran out, and a witness 
in the alley heard deceased “hollering and saying, ‘Don’t cut me no 
more.” The State also offered evidence tending to slow that shortly 
after the cutting defendants pulled deceased out on the porch and on 
the ground, and dragged and kicked and beat him with a piece of iron 
in spite of his eries and groans, and that after the defendants had gone 
out under the street light defendant Rodman was heard to say to defend- 
ant Bell, “Let’s go back and finish killing him.” 

While there was evidence on behalf of the defendants, and permissible 
inferences from the testimony of other witnesses, that the homicide 
occurred under such circumstances as to constitute murder in the second 
degree, or manslaughter, or excusable homicide (all of which phases of 
the case were submitted to the jury in a charge free from error), we 
conclude there was evidence sufficient to be submitted to the jury that 
the killing was willful, deliberate, and premeditated, under the rule 
laid down in many authoritative decisions of this Court. 8S. v. McCor- 
mac, 116 N. C., 1083; 8. 7. Lipscomb, 1384 N. C., 689; 8. v. Roberson, 
150 N. C., 887; S. v. Daniels, 164 N. C., 464; 8S. v. Walker, 173 N. C., 
780; S. v. Benson, 1838 N. C., 795; S. v. Miller, 197 N. C., 445; 8. vw. 
Evans, 198 N. C., 82; S. v. Buffkin, 209 N. C., 117. 

It was said in 8S. v. Johnson, 199 N. C., 429: “The general rule is 
that, if there be any evidence tending to prove the fact in issue, or which 
reasonably conduces to its conclusion as a fairly logical and legitimate 
deduction, and not merely such as raises a suspicion or conjecture in 
regard to it, the case should be submitted to the jury.” And in S. v. 
Buffkin, supra, it was said: “In determining the question of premedita- 
tion and deliberation, it is proper for the jury to take into consideration 
the conduct of the defendant, before and after, and all attendant cireum- 
stances, and it is immaterial how soon after resolving to kill the defend- 
ant carried his purpose into execution.” 
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It. There was no error in admitting in evidence the dying declaration 
of the deceased as testified by the witness Alligood. This declaration 
was preceded by the specific statement by deceased, “TI am bleeding inside 
and I am going to die,” and was made a few hours before his death. 

The testimony of the State’s witness Singleton as to declarations of 
the deceased, made shortly after that related by witness Alligood, was 
only admitted for the purpose of corroborating the declaration to which 
Alligood testified in so far as 1t did so. While this somewhat amplified 
the former declaration, the additional circumstance related tended to 
strengthen the contentions of the defendants rather than those of the 
State, and in no event have the defendants ground of complaint. S. v. 
Williams, 168 N. C., 191; S. +. Blackburn, 80 N. C., 474; S. v. Thom- 
ason, 46 N. C., 274. 

IIT. The defendants’ motion in arrest of judgment on the ground that 
the defendants, as well as the deceased, being colored persons, their 
cause was prejudiced by reason of having been tried by a jury composed 
entirely of white men, cannot be sustained. The trial judge found the 
facts to be that the names of those qualified for jury service under the 
statute, which were in the jury box, embraced both white and colored 
jurors; that no discrimination was made between persons belonging to 
the white or Negro race, and that of the total number of jurors sum- 
moned in the case, the trial jurors were all accepted by the defendants 
and the jury duly sworn and impaneled without objection or challenge 
by the defendants. These findings of fact were supported by evidence 
and are conclusive upon defendants’ motion, made for the first time 
after verdict. S.v. Walls, 211 N.C., 487; 8S. v. Cooper, 205 N. C., 657; 
Thomas v. State of Texas, 212 U. S., 278. 

The other exceptions entered at the trial were not brought forward 
in appellants’ briefs or debated on the oral argument. However, we 
have examined them and find that none of them can be sustained. 

In the record, we find 

No error. 


A. B. WALSTON, P. F. WALSTON, ann GUY M. WOOD vy. R. C. 
LOWRY, SR. 


(Filed 22 September, 19387.) 


1. Evidence § 32— 
The fact that a witness is the father of one of the parties does not 
constitute such witness an interested party within the meaning ,of C. S., 
1795, relating to communications or transactions with a decedent. 
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2. Frauds, Statute of, § 9— 


A contract of the owner of land to sell at a stipulated price all logs 
which the owner should cut from the tract is not a contract affecting 
realty within the meaning of C. S8S., 988, since the cutting and delivery 
of the logs would constitute a conversion of the standing timber from 
real property into personalty. 


Cryin Action before Cowper, Special Judge, at Mav Term, 1937, of 
PasQuoTaANK. Reversed. 


R. Clarence Dozier and M. B. Simpson for plaintiffs, appellants. 
PR. B. Lowry and John H. Hall for defendant, appellee. 


ScuEenck, J. Subsequent to the institution of this action and before 
the trial thereof A. B. Walston took a voluntary nonsuit, and the defend- 
ant R. C. Lowry, Sr., died and his executrix, Mrs. Polly Lowry, was 
made a defendant and filed answer. 

The plaintiffs alleged that R. C. Lowry, Sr., by parol, “agreed to sell 
to said partnership (composed of the plaintiffs P. F. Walston and 
Guy M. Wood) all of the pine logs to be eut by him from said tract at 
the price of eleven dollars per thousand feet f. o. b. trucks on the county 
road, defendant stating that he was going to cut and sell the logs there- 
trom,” and that the defendant’s testator cut and delivered a part of the 
pine logs on his said tract of land, but failed and refused to cut and 
deliver all thereof, and that the plaintiffs paid to the defendant’s testator 
the contract price for all such logs as were cut and delivered to them. 
The defendant denied these allegations and pleaded the statute of frauds. 

The plaintiffs offered A. B. Walston as a witness, who, but for the 
court’s sustaining objection to his testimony, would have testified to 
facts tending to sustain the aforesaid allegations. Upon the court’s 
sustaining the objection to the testimony of .A. B. Walston, the plaintiffs 
stated that since they were unable to make out a prima facie case with- 
out said testimony, they would, in deference to his honor’s ruling, submit 
to a nonsuit and appeal. Whereupon judgment of nonsuit was entered 
and the plaintiffs appealed, assigning errors. 

This appeal raises two questions: (1) Was the testimony of A. B. 
Walston incompetent under C. S., 1795, and (2) did the alleged contract 
relate to the sale of real estate, or any interest in or concerning real 
estate, and was therefore void under the provisions of the statute of 
frauds, C. §., 988, since no memorandum or note thereof was put in 
writing. 

The witness .\. B. Walston testified that he had no interest in the 
result of this action, and it does not appear in the record that he had 
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any such interest. True, he was the father of the plaintiff P. F. Wal- 
ston, but this does not constitute him such an interested party as to 
bring him under the inhibitions of the statute, C. S., 1795. 

The alleged contract did not relate to real estate or an interest in or 
concerning real estate, since it contemplated that the defendant’s testator 
was to cut the pine timber into logs and deliver such logs f. 0. b. plain- 
tiffs’ trucks on the county road. The cutting of the timber into logs 
and the delivery of the logs to the trucks by the defendant’s testator 
would constitute a conversion of the standing timber from real property 
into personalty. 

“Tt was held in the case of Smith v. Surman, 9 B. & C., 561, that 
where the owner of land agreed with another to cut timber from his own 
land and deliver the trees, when cut down or severed from the freehold, 
to the latter for a stipulated price, the statute did not apply; and the 
particular agreement, in that case, being construed to have the said 
effect in law, was therefore held not to be within the statute. And the 
converse of the proposition is equally true, that where one contracts 
with another to cut timber from his own land and deliver it to him when 
eut or severed, the statute has no appheation. It has been so expressly 
decided. Killmore v. Howlett, 48 N. Y., 569; Forbes v. Hamilton, 2 
Tyler, 356; Scales v. Wiley, 68 Vt., 39; Green v. Armstrong, 1 Denio, 
550; Boyce v. Washburn, 4 Hun., 792; 2 Reed on Statute of Frauds, 
see, 711.” Sumner v. Lumber Co., 175 N. C., 654. 

The statute of frauds in our opinion has no application to this case. 

The judgment below is 

Reversed. 


©. A. FLYNN anp PHILLIPS FERTILIZER COMPANY v. WILLIAM 
RUMLEY, SHERIFF OF BEAUFORT COUNTY. 


(Filed 22 September, 1937.) 


1. Executors and Administrators § 20—Execution may not issue after 
death of judgment debtor. 


After the docketing of the judgment the judgment debtor conveyed the 
property. After the death of the judgment debtor, execution was issued, 
and the judgment creditor instituted this action to compel the sheriff to 
sell the land under the execution, the judgment debtor having left no 
estate, real or personal, and therefore no administrator having been 
appointed. Held: The execution issued after the death of the judgment 
debtor was not warranted by law, and a sale thereunder would be void. 
C. S8., 74-77. 
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2. Judgments § 39— 


Where the judgment debtor conveys realty after the docketing of the 
judgment and thereafter dies without assets, real or personal, requiring 
the appointment of an administrator, the judgment creditor may maintain 
an action in the Superior Court against the grantee of the judgment 
debtor to foreclose his statutory lien. 


AppEAL by plaintiffs from JWdalliams, J., at May Term, 1987,. of 
Beavrort. Affirmed. 

This is an action for a writ of mandamus commanding the defendant, 
sheriff of Beaufort County, to levy on and sell, under an execution now 
in his hands, which was issued to him by the clerk of the Superior 
Court of Beaufort County on a judgment which is duly docketed in his 
office, a tract of land situate in Beaufort County, which was owned by 
the judgment debtor in fee simple at the date of the docketing of the 
judgment. 

The facts alleged in the complaint and admitted in the answer are 
as follows: 

1. The plaintiff C. A. Flynn is now the owner of a judgment which 
was rendered by the Superior Court of Beaufort Couaty, at its May 
Term, 1928, in favor of his coplaintiff, Philips Fertilizer Company, 
and against W. T. Latham for the sum of $289.87, with interest and 
costs. The said judgment was duly docketed in the office of the Superior 
Court of Beaufort County on 28 May, 1928. At the date of the docket- 
ing of said judgment, the judgment debtor, W. T. Lataam, was seized 
in fee and was in possession of a tract of land situate in Beaufort 
County, containing 79 acres, more or less, and known as his Home Place. 
An execution issued on said judgment during the year 1929 was returned 
unsatisfied. No homestead was allotted to the judgment debtor in said 
tract of land. 

2, After the docketing of said judgment, to wit: On 17 March, 1934, 
the judgment debtor, W. T. Latham, sold and conveyed the said tract 
of land to his sons, Bryan Latham and Brownley Latham, by deed which 
is duly recorded in the office of the register of deeds of Beaufort County, 
in Book No. 298, at page 631, reserving to himself, in said deed, an 
estate in said tract of land for his life. 

3. W. T. Latham, the judgment debtor, died intestate in Beaufort 
County, on 25 January, 1937. At his death he owned no property, real 
or personal. No administrator of W. T. Latham, deceased, has been 
appointed for the reason that he had no estate at his deeth. 

4, On 20 April, 1937, the plaintiffs in this action caused an execution 
to be issued by the clerk of the Superior Court of Beaufort County on 
sald judgment to the defendant sheriff of said county, and paid or ten- 
dered to him his fees for serving said execution. 
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5. Plaintiffs have requested the defendant to levy on and sell under 
said execution the tract of land in Beaufort County, which was owned 
by the judgment debtor at the date of the docketing of said judgment, 
and which he subsequently conveyed prior to his death. 

Defendant, being advised that he has no right or authority to levy on 
and sell said tract of land under said execution for the reason that the 
judgment debtor had died prior to the issuance of said execution, de- 
clined and still declines to levy on and sell said tract of land under said 
execution. 

On these facts the court was of opinion that the plaintiffs are not 
entitled to judgment commanding the defendant to levy on and sell the 
tract of land described in the complaint, under the execution in his 
hands, and accordingly adjudged that the action be and the same was 
dismissed. 

The plaintifis excepted to the judgment and appealed to the Supreme 
Court. 


McLean & Rodman for plaintiffs. 
Grimes & Crimes for defendant. 


Connor, J. The judgment in this action is affirmed on the authority 
of Tuck v. Walker, 106 N. C., 285, 11 8S. E., 183. In the opinion in 
that case 1t is said: 

“Tt is well settled that though there may be unsatisfied judgments 
constituting liens upon the land of the debtor, when he dies the judgment 
creditor is not allowed to sell it under execution, but the administration 
of the whole estate is placed in the hands of the personal representative, 
who is required first to apply the personal assets in payment of the 
debts, and if they prove insufficient, then the statute prescribes how the 
lands may be subjected and sold, so as to avoid a needless sacrifice by 
selling for cash, or a greater quantity at all than is required to dis- 
charge the indebtedness. The Code, sees. 1436-1446 (now C.8., 74-77) ; 
Sawyers v. Sawyers, 93 N, C., 825; Mauney v. Holmes, 87 N. C., 428; 
Lee v. Eure, 82 N. C., 428; Williams v. Weaver, 94 N. C., 134.” 

The plaintiffs contend that this principle is not appheable to the facts 
in the instant case, because the judgment debtor having conveyed the 
land after the docketing of the judgment, and prior to his death, left 
no estate, real or personal, to be administered. This contention cannot 
be sustained. The execution, having been issued after the death of the 
judgment debtor, was not warranted by law. A sale of the land made 
under the execution would be void. See Sawyers v. Sawyers, supra. 

It would seem that where, as in the instant case, a judgment debtor 
has died since the docketing of the judgment, and had no estate, real or 
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personal, at his death requiring the appointment of an administrator, 
and after the docketing of the judgment, the judgment debtor conveyed. 
by a good and sufficient deed, land owned by him at the date of the 
docketing of the judgment, the judgment ereditor can maintain an action 
in the Superior Court of the county in which the land is situate, against 
the grantee of the judgment debtor, to foreclose his statutory hen. Only 
the judgment creditor and the grantee of the judgment debtor would be 
necessary parties to such action. 

The judgment in this action is 

Affirmed. 





HOMER HUNT v. MARYLAND CASUALTY COMPANY, 
(Filed 22 September, 1987.) 


1, Insurance § 44—Evidence held to show that driver was proprietor of 
repair shop within noncoverage provision of liability policy. 

The clause extending liability to others than the named assured ex- 
pressly excluded therefrom proprietors or employees of any garage or 
repair shop. Plaintiff, injured in a collision between the car insured and 
plaintiff’s motoreyele, recovered judgment against the driver of the ear. 
and upon return of execution unsatisfied. instituted this action against 
insurer. Plaintiff’s evidence tending to show that the driver of the car 
was the proprietor of a repair shop and at the time of the accident was 
driving, with assured’s permission, from his shop to another garage to 
get a spring for a repair job. Held: Insurer’s motion to nonsuit should 
have been allowed, plaintiff’s evidence establishing that the driver of the 
ear was the proprietor of a repair shop and was engaged in his duties as 
such proprictor at the time of the accident. 

2. Evidence § 48a— 

Testimony of a bailor as to declarations of the bailee at the time which 
tend to show the purpose and terms of the bailment is not incompetent 
as hearsay. 


Cryin action before Sink. J... at May Term, 1937, of Buncomnr. 


Affirmed. 


Oscar Stanton and J. M. Horner, Jr., for plaintiff, appellant, 
Adams & [dams for defendant, appellee. 


ScuEenck, J. Thuis was a celvil action originally instituted in the 
general county court of Buncombe County by the plaintiff against R. H. 
Richardson and the Maryland Casualty Company, but the said Richard- 
son was never brought into court by service of process. The action was 
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instituted upon a policy of liability insurance issued by the Maryland 
Casualty Company to the Biltmore Wheat Hearts Corporation and/or 
Frank Coxe, upon a Ford Tudor sedan 1932 automobile, containing an 
extension coverage clause as follows: “II. The insurance provided by 
this policy is hereby made available, in the same manner and under the 
same conditions as it 1s available to the named assured, to any person 
operating, and/or to any other person while riding in, and/or to any 
other person, firm, or corporation legally responsible for the operation 
of, any of the automobiles deseribed in the statements, provided the use 
and operation thereof are with the permission of the named assured, 
or, 1f the named assured be an individual, with the permission of an 
adult member of the named assured’s household, other than a chauffeur 
or a domestic servant, except that this extension of coverage shall not be 
operative if this policy be issued to any public automobile garage, auto- 
mobile repair shop, or automobile sales agency; nor shall insurance 
under this msuring agreement be available to any such garage, repair 
shop, or sales agency, nor to the proprietors, employees, or agents 
thereof; . . .” 

It appeared by evidence or admission that the plaintiff was injured 
by the automobile mentioned in the policy when operated by R. I. 
Richardson, with permission of Frank Coxe, the named assured, and 
that plaintiff had recovered judgment for $1,500 for his injuries in 
another action against Richardson, and that Richardson had failed to 
pay said judgment, and that demand had been made upon the Maryland 
Casualty Company to pay said judgment and it had refused so to do. 

Judgment in favor of the plaintiff against the Maryland Casualty 
Company was obtained in the general county court for $1,500, and both 
plaintiff and defendant appealed to the Superior Court, and in the 
Superior Court the judgment of the county court was reversed, and a 
judgment of nonsuit entered, and from this judginent the plamtiff ap- 
pealed to the Supreme Court, assigning errors. 

This appeal raises two questions: (1) Was R. I. Richardson ineluded 
in the coverage of the policy, and (2) did the court err in the admission 
of certain testimony of the plaintiff’s witness Frank Coxe? 

The testimony of the plaintiff’s witness Frank Coxe established that 
Richardson was the proprietor of an automobile repair shop and was 
engaged in the performance of his duties as such proprictor, in that he 
was going from his repair shop to another garage to get a spring to put 
into a truck upon which he was working, at the time of the collision 
between the automobile described in the policy and driven by Richard- 
son, with permission of Frank Coxe, and the motorcycle of the plaintiff, 
m which collision the plaintiff was injured and for which injury be 
recovered judgment for damages against Richardson. Such being the 
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facts, it is clear that Richardson was not covered by the policy in that 
he came within the exception to the extension coverage clause thereof, 
and that the action should, therefore, have been nonsuited. 

The objection and exception to the testimony of the plaintiff’s witness 
Frank Coxe, as to what Richardson said to him at the time Coxe gave 
Richardson permission to use the automobile, upon the ground that such 
testimony was hearsay, cannot be sustained, since such testimony was 
competent to show the purpose for which Coxe permitted Richardson to 
use the automobile, and the terms of the bailment. 

The judgment of the Superior Court 1s 

Affirmed. 








LOUDICIA BARCO v. Z D. OWENS ET At. 
(Filed 22 September, 19387.) 


Wills § 33c—Absolute devise will not be divested by subsequent clause 
expressing desire for disposition after death of devisee. 


Testator devised the real property in question in fee to his wife, with 
the conditions, stated in a later item. that if the property devised to her 
in fee should be left at her death, it was testator’s desire that their five 
children should have same, share and share alike, but that the later item 
was not intended to limit, control, or in any way interfere with the use 
and disposition of the property left his wife in fee. Held: The conditions 
subsequent, in so far as they are repugnant to the fee criginally devised, 
ure void as unwarranted restrictions on the jus disponendi or the jus 
dividendi, such result being in aid of and not at variance with the rule 
that a will should be construed from its four corners to effectuate the 
testator’s intent, and being in conformity with the provisions of C. S., 
4162, that a devise will be construed in fee unless a contrary intention 
plainly appears from the language of the will. 


Apprat by plaintiff from Cowper, Special Judge, at May Term, 1987, 
of Pasquotank. 

Petition for partition. 

On the hearing, the controversy was made to depend on the construc- 
tion of the will of W. L. Owens, the pertinent provisions of which 
follow: 

“Item II. . . . I give, bequeath, and devise to rny beloved wife, 
Annie W. Owens, our home on Church Street, in Elizabeth City, house 
number 811, together with all of my personal property of whatever kind 
and description, and wherever located, including all stocks, bonds, insur- 
ance, money, notes, or other choses in action, in fee simple forever with 
the conditions hereinafter stipulated.” 
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“Trem VIII. It is my further will and desire, that should there be 
property left, real, personal, or mixed, which I have left my beloved 
wife, in fee simple, at her death, and not used by her, that she shall 
will same to our said five children; and if she should fail to make said 
will, that said property shall descend to our said five children, at the 
death of my said wife. J do not mean by this clause to limit, control, 
or in any way to interfere with the use or disposition of said property, 
left to her in fee, while she is living, but if she does not consume, or 
use all of said property during her life, and there should be any remain- 
ing at her death, it is my desire that our said five children shall have 
same, share and share alike. My said wife is to collect all insurance, 
notes, stocks or bonds, or other securitics and use and enjoy same as she 
may please, the same being hers in fee simple, and also the home on 
Church Street aforesaid; but the limitation above in this Item VITI 
only applies to whatever of said property may be still in her possession 
at the time of her death.” 

The plaintiff and defendants are the five children of W. L. Owens and 
Annie W. Owens, mentioned in Item VIII above. 

Annie W. Owens died leaving the “Home place,’ mentioned in Item II 
above, to only two of the children, Z. D. Owens and Neva E. Owens. 

It is the contention of the plaintiff that, under the will of W. L. 
Owens, she and the defendants take the “Home place” as tenants in 
common, Annie W. Owens not having devised the same in accordance 
with the provisions of Item VIII of her husband’s will. 

The court being of opinion that, under the will of W. L. Owens, his 
widow, Annie W. Owens, “acquired an absolute fee simple estate in and 
to the ‘Ilome place’ and said personal property, with full and unre- 
stricted power of disposition,” dismissed the action with costs. 

Plaintiff appeals, assigning error. 


C. R. Morris and M. B, Simpson for plainteff, appellant. 
McMullan & McMullan for defendants, appellees. 


Sracy, C. J. We agree with the trial court that as the property in 
question was devised to Annie W. Owens “in fee simple forever” in 
item two of the will, the conditions subsequent, in so far as they are 
repugnant to the fee originally devised, must be regarded as unwar- 
ranted restrictions on the jus disponendi or the jus dividendt, and, there- 
fore, void. Wolliams rv. Sealy, 201 N. C., 872, 160 8. E., 452; Schwren 
v. Falls, 170 N. C., 251, 87 8. E., 49; Hambright v. Carroll, 204 N. C., 
496, 168 S. E., 817; Combs v. Paul, 191 N. C., 789, 1383 S. E., 93; 
Barbee v. Thompson, 194 N. C., 411, 189 8. E., 838; Carroll v. Herring, 
180 N. C., 869, 104 S. E., 882; Wool v. Fleetwood, 186 N. C., 460, 
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48 8. E., 785; Latimer v. Waddell, 119 N. C., 370, 26 S. E., 122. Com- 
pare Greene v. Stadiem, 198 N. C., 445, 152 S. E., 398. 

The general rule is, that where real estate is devised in fee, or per- 
sonalty bequeathed unconditionally, a subsequent clause in the will 
expressing a wish, desire, or direction for its disposition after the death 
of the devisee or legatee will not defeat the devise or bequest, nor limit it 
to a life estate. Griffin +. Commander, 163 N. C., 230, 79 S. E., 499; 
Daniel v. Bass, 1938 N. C., 294, 186 §. E., 733; Lineberger v. Phillips, 
19S N. C., 661, 153 S. E., 118; Roane v. Robinson, 189 N. C., 628, 127 
S. E., 626; WeDaniel v. McDaniel, 58 N. C., 353. Conditions subse- 
quent, in the absence of compelling language to the contrary, are usually 
construed agaist divestment. Cooh v. Sink, 190 N. C., 620, 130 S. E., 
14. Compare Jolley v. Humphries, 204 N. C., 672, 167 S. E., 417. 
The absolute devise is permitted to stand, while the subsequent clause 
is generally regarded as precatory only. Brown 7. Lewis, 197 N. C., 
(04, 150 8S. E., 328; Weaver +. Kirby, 186 N. C., 387, 119 S. E., 564; 
Brooks vu. Griffin, 177 N. C., 7, 97 S. E., 730; Bills v. Bulls, 80 Ta., 269, 
20 A. 8. BR. 418; 31 R. C. LL, 476; 28 RK. C. L., 248. 

This rule is not at variance with the cardinal principle in the inter- 
pretation of wills, which is to discover and effectuate the intent of the 
testator, looking at the instrument from its four corners, but is in fact 
in aid of such discovery and effectuation. eyer v, Bulluck, 210 N. C., 
321, 186 S. E., 356. Moreover, it is provided by C. S., 4162, that when 
real estate is devised to any person, the same shall be held and con- 
strued to be a devise in fee simple, unless such devise shall, in plain and 
express language show, or it shall be plainly intended by the will, or 
some part thereof, that the testator imtended to convey an estate of less 
dignity. Jolley v. Humphries, supra, 

In the will before us, the testator carefully refrained from limiting 
the first devise or bequest to a life estate, or from interfering “in any 
way . . . with the use or disposition of said property.” Three 
times in Item VIII of the will he speaks of the property left to his 
wife (1) “in fee simple,” (2) “in fee,” (3) “same being hers in fee 
simple.” Nothing having been retained by the testator, his attempted 
disposition of his wife’s property at her death must be regarded as 
inoperative. Griffin vr. Commander, supra; Carroll v. Herring, supra. 

The judgment dismissing the petition will be upheld. 

Afhirmed. 
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TEAGUE v. R. R. 


SAM TEAGUE vy. LOUISVILLE & NASHVILLE RAILROAD COMPANY, 
AND SCOTT LANEY anp FRANK LANEY. 


(Filed 22 September, 1937.) 


Master and Servant § 13—Contract in this case held to constitute person 
agreeing to perform the work an independent contractor. 


One who contracts to construct certain railroad grading, furnishing all 
requisite labor, tools and machinery, and to complete same in accordance 
with stakes set and instructions given by the railroad company’s engineer, 
the excavated material to be used in making certain fills, payment for 
quantities excavated to constitute complete payment for work done in 
executing the contract, is heid@ to be an independent contractor, and the 
railroad company is not liable for injuries received by an employee of 
the independent contractor while engaged in the work. 


AppEAL by plaintiff from Phillips, J., at January Term, 19387, of 
CueroKEr. <Afhrmed. 

Action for damages for personal injury alleged to have been suffered 
by the plaintiff while employed by defendants Laney in certain grading 
and excavating work for defendant Railroad Company. The defendant 
Railroad Company pleaded that its eodefendants, Scott Laney and 
Frank Laney, were independent contractors, under a written contract 
entered into between them for doing this work. 

Before the introduction of evidence, by consent of all parties, the 
written contract was submitted to the court for construction, and upon 
intimation by the court that it would hold that the written contract 
constituted defendants Laney independent contractors, plaintiff, in defer- 
ence to the opinion of the court, submitted to a voluntary nonsuit and 
appealed, 


Moody & Moody for plaintiff, appellant. 
Gray & Christopher for defendant Louisville & Nashville Radroad 
Company. 


Devin, J. The only question presented by this appeal is whether the 
written contract between the defendants was such as to constitute Scott 
and Frank Laney independent contractors, and thus relieve the defend- 
ant Railroad Company of lability for injury to one of Laneys’ em- 
ployees while engaged in the work contemplated by the contract. 

The pertinent portions of the contract are as follows: 

“1, The contractor is to construct and furnish in a good, skillful, 
substantial, and workmanlike manner, and with all the requisite labor, 
teams, tools, machinery, equipment, and materials sufficient and proper 
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of their several kinds and complete all the grading as may be required 
on the revision of alignment on the wye tracks at Murphy, North Caro- 
lina, on the Murphy Branch of the Railroad Company in accordance 
with the stakes set and the instructions given by the engineer of the 
Railroad Company. 

“2. All material excavated shall be classified as ‘common’ excavation 
and paid for at the unit price as hereinafter set forth. The excavated 
material shall be used in making the fill on the south leg of the wye and 
in widening and shifting the approach and street crossing located at the 
west wye switch. All excess material excavated after making the neces- 
sary fills shall be wasted on the right of way of the Railroad Company 
as directed by the Railroad Company’s engineer, using particular care 
to provide for drainage. 

“3. The quantities for which the contractor is to be paid shall be 
measured and figured by the Railroad Company’s engineer. Only exca- 
vated quantities shall be paid for. It being distinctly understood that 
these excavated quantities shall be used in making the necessary fills, ete., 
without additional expense to the Railroad Company. The payment for 
quantities excavated shall constitute complete payment for work done 
and materials, ete., furnished in executing this contract.” 

The contract contained the further provision, that 1t was “understood 
that the contractor has investigated the conditions and all other perti- 
nent matters for himself and is acting upon his own judgment.” 

In Greer v. Construction Co., 190 N. C., 682, the term “independent 
contractor” is defined as follows: “An independent contractor has been 
defined as one who exercises an independent employment, contracts to 
do a piece of work according to his own judgment and methods, and 
without being subject to his employer except as to the results of the 
work, and who has the right to employ and direct the action of the work- 
men, independently of such employer and freed from any superior 
authority in him to say how the specified work shall be done or what 
the laborers shall do as it progresses. Craft v. Timber Oo., 182 N. C., 
151; Young v. Lumber Co., 147 N. C., 26; Gay «. R. R., 148 N. C,, 
336; Denny v. Burlington, 155 N. C., 388; Johnson v. R. R., 157 N.C, 
382; Hopper vu. Ordway, 157 N. C., 125; Harmon v. Contracting Co., 
159 N. C., 22; Embler v. Lumber Co., 167 N. C., 457; Vogh v. Geer, 
171 N. C., 672; Gadsden v. Craft, 173 N. C., 418; Simmons v. Lumber 
Co., 174 N. C., 220; Cole v. Durham, 176 N. C., 289; Aderholt v. 
Condon, 189 N. C., 748; Paderick v. Lumber Co., 190 N. C., 308.” 

In Drake +. Asheville, 194 N. C., 6, other and similar definitions are 
quoted. 

In Lumber Co. v. Motor Co., 192 N. C., 378, and in Gadsden v. Craft, 
supra, where the doctrine of independent contractor was held inap- 
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plicable, the distinction is clearly drawn. In the former ease it was 
said: “The Spear Motor Company reserved the right not only to direct 
the manner in which the work should be done, but also to specify what 
material should be used. The right to control the work in every detail, 
and at every stage, was retained by Spear Motor Company.” And in 
Gadsden v. Craft, supra, the contract stated: “The work is to be done 
and finished agreeably to the directions of the chief engineer of one of 
the defendants or his assistants.” 

Applying the principles set forth in the cases cited, we conclude that 
the court below correctly interpreted the contract in the case at bar, and 
that the judgment of nonsuit must be 

Affirmed. 








TAYLOR ROGERS et at. v. JOE DAVIS anno VIOLET DAVIS. 
(Filed 22 September, 1937.) 


1. Highways § 13—In Haywood County, proceeding to establish cartway 
should be instituted before board of county commissioners. 


A proceeding to establish cartways over the lands of others in Haywood 
County should be instituted before the board of county commissioners, 
Publie-Loecal Laws 1923, sec. 12, ch. 119, and not before the clerk, Public 
Laws 1981, sec. 1, ch. 448 (N. C. Code, 8885), and the clerk of the Superior 
Court of that county has no jurisdiction of a proceeding for this relief 
instituted before him. 

2. Statutes § 9— 

A public-local law applicable to a particular county or municipality is 
not repealed by a subsequently enacted publie law, State-wide in its 
application, on the Same subject matter, unless repeal is expressly pro- 
vided for or arises by necessary implication. 

3. Judgments § 26— 

A judgment rendered by the clerk on a petition filed before him over 
which he has no jurisdiction, is void, and the proceeding will be dismissed 
on appeal. 


Turs is an appeal by the respondents from the judgment of Phillips, 
J., at the May Term, 1937, of Haywoop, dismissing an appeal from the 
clerk to the judge at term time and confirming the judgment of the 
clerk granting a petition for a cartway over the lands of the respondents. 
Reversed and proceeding dismissed. 


Grover C. Davis, M. G. Stamey, and Morgan & Ward for Joe Davis 
and Violet Davis, respondents, appellants. 
No counsel for Taylor Rogers et al., petitioners, appellees. 
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Scurenck, J. In the Supreme Court the appellants demurred ore 
fenus and moved to dismiss the proceeding for want of jurisdiction, for 
that the proceeding was instituted before the clerk of the Superior 
Court, whereas such proceeding should have been instituted before the 
board of county commissioners. We are constrained to sustain the 
demurrer and grant the motion. 

This proceeding was instituted in accord with section 1, chapter 448, 
Public Laws 1931, amending Article 13, chapter 70, of the Consolidated 
Statutes (being 3835 N. C. Code of 1935), which provides that proceed- 
ings to establish cartways over the lands of others shall be commenced 
before the clerk, whereas it should have been instituted in accord with 
section 12, chapter 119, Public-Local Laws 1923, which provides that 
such proceedings in Haywood County shall be commenced before the 
board of county commissioners. 

While it is true that the public law is State-wide in its application, 
and was enacted subsequent to the public-local law, it has no repealing 
clause. Under these circumstances the public-loeal law remains in full 
force and effect, and must be treated as an exception to the public law. 

“When two acts covering the same subject matter are inconsistent or 
in conflict, the following is laid down as the general rule in 36 Cye., 
1090: ‘When the provisions of a general law, applicable to an entire 
state, are repugnant to the provisions of a previously enacted special 
law, applicable in a particular locality only, the passage of such general 
law does not operate to modify or repeal the special law, either in whole 
or in part, unless such modification or repeal is provided for by express 
words, or arises by necessary implication.’ 

“A local statute enacted for a particular municipality is intended to 
be exceptional and for the benefit of such municipal:ty, and is not 
repealed by the enactment of a subsequent general law. Rogers v. U.S... 
185 U.S., 83; Wilson v. Comrs., 183 N. C., 638; Alexander v. Lowrance, 
182 N. C., 642; Bramham v. Durham, 171 N. C., 196; S. v. Johnson, 
170 N. C., 688; Cecil v. High Point, 165 N. C., 481; School Comrs. v. 
Aldermen, 158 N. C., 197.” Felmet v. Comrs., 186 N. C., 251. See, 
also, JIammond v, Charlotte, 205 N. C., 469, and Monteith v. Comrs. of 
Jackson, 195 N. C., 71. 

The clerk being without jurisdiction to receive and act upon the peti- 
tion, his judgment entered thereon, as well as all subsequent actions 
thereon, were void, and the proceeding should be dismissed. 

The demurrer is sustained and the proceeding is 

Dismissed. 
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STATE v. REID REYNOLDS. 
(Filed 22 September, 1987.) 


1. Homicide § 25—Evidence held sufficient to be submitted to jury on 
question of defendant’s guilt of manslaughter. 

The State’s evidence tended to show that in a three-cornered dispute 
over money, deceased went outside defendant’s house to search the third 
person, that someone buttoned the screen door from the inside, and that 
when deceased tried to reénter the house defendant fired a shot up in 
the air and ordered deceased, who was unarmed, to go away, that de- 
ceased went out into the yard about fifteen feet from the porch, said 
something which was not understood by witness, when defendant fired the 
fatal shot. #Hficid: The State’s own evidence does not rebut the presump- 
tions arising from the intentional killing with a deadly weapon, and the 
question of self-defense is for the jury under the evidence, and defendant’s 
motion to nonsuit was properly denied. 

2. Homicide § 11— 

The right to kill in self-defense rests upon necessity, real or apparent, 
and ordinarily it is for the jury to determine, from the evidence, the 
existence or absence of such necessity. 

3. Indictment § 10— 

The indictment charged defendant with killing one “Oakes Clement” 
while the correct spelling should have been “Okes Clement.” Held: The 
variance is immaterial, as it is a plain case of idem sonans. 


AppreaL by defendant from Ervin, Special Judge, at April Term, 
1937, of Surry. 

Criminal prosecution, tried upon indictment charging the defendant 
with the murder of one Oakes Clement. 

The record discloses that on 7 December, 1936, Okes Clement and 
Reid Reynolds cach sold some tobacco in Mount Airy and both were 
seen drinking during the day. That night when the defendant reached 
his home, he found Okes Clement and Henry Seales there waiting for 
him. Clement accused Reynolds of taking $46 of his money. Reynolds 
suggested that perhaps Scales had his money, as they came to town 
together. Scales replied: “If you think I have your $46 you can 
come out of doors and search me.” Clement and Scales then went out 
on the porch and someone buttoned the door from the inside. After 
searching Seales, Clement tried to go back into the house, “caught hold 
of the door and was shaking it,” cursing and making threats against the 
defendant, when Reynolds “shot practically straight up from the corner 
of the house” and ordered Clement to go away. Clement left the house, 
so Seales testifies, “went out into the yard about fifteen feet from the 
porch, said something back to Reynolds—never heard it good enough to 


38 IN THE SUPREME COURT. {212 


STATE v. REYNOLDS. 











a er 


understand, though I was nearer to him than Reynolds’”--when the 
second and fatal shot was fired. 

The case was submitted to the jury on the State’s evidence; the 
defendant offered none. 

Verdict: Guilty of manslaughter. 

Judgment: Four months in jail. 

Defendant appeals, assigning as error the court’s refusal to sustain 
demurrer to the evidence or to grant motion of nonsuit under the Mason 
Act, C. S., 4643. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
Folger & Folger for defendant. 


Stacy, C. J. It is the position of the defendant that the presump- 
tions arising from an intentional killing with a deadly weapon, to wit, 
the unlawfulness of the killing and malice (S. v. Keaton, 206 N. C., 
682, 175 S. E., 296), are rebutted by the State’s own evidence, and that 
upon the whole case he is entitled to an acquittal. S. 0. Gregory, 203 
N. C., 528, 166 8. E., 887; S. 2. Carter, 204 N. C., 304, 168 S. E., 204. 
We agree with the trial court that the evidence is such as to require its 
submission to the jury. While one is permitted to kill in defense of 
himself, his family or habitation, under certain conditicns, S. v. Mar- 
shall, 208 N. ©, 127, 1198, By 4273 8. oy Glenn, 198: N.-C4 79, 150 
S. E., 663, nevertheless it is a permissible inference from the record that 
the deceased, unarmed and apparently without immediate threat of 
violence, was standing at a distance of about fifteen feet from the de- 
fendant’s porch when the fatal shot was fired. This precludes a dis- 
turbance of the ruling on the demurrer to the evidence or the motion to 
nonsuit. S.v. Cagle, 209 N. C., 114, 182 S. E., 697; S. «. Johnson, 184 
N. C., 637, 113 S. E., 617; 8. v. Cox, 153 N. C., 638, 69 S. E., 419. 

The right to kill in self-defense rests upon necessity, real or apparent, 
and ordinarily it is for the jury to determine, from the evidence, the 
existence or absence of such necessity. S. v. Bland, 97 N. C., 488, 
28. E., 460; S. v. Robinson, 188 N.C., 784, 125 S. E., 617; S. v. Bryson, 
200 N. C., 50, 156 S. E., 148; 8. vo. Hubanks, 209 N. C., 758, 184 S. E., 
839; S. v. Koutro, 210 N. C., 144, 185 8. E., 682. 

In the indictment, the defendant is charged with the murder of one 
“Oakes Clement.” It is conceded that the proper spelling of his name 
is “Okes Clement.” The variance is not material, as it is a plain case 
of idem sonans. 8S. v. Donnell, 202 N. C., 782, 164 S. E., 352; S. v. 
Dingle, 209 N. C., 298, 183 S. E., 376. 

The verdict and judgment will be upheld. 

No error. 
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W. ROBERT GRANT vy. J. W. BROWN ET AL. 
(Filed 22 September, 1937.) 


1. Vendor and Purchaser § 25— 
Bvidence held insufficient to support action for damages claimed by 
purchaser as result of ejectment by vendor’s grantee. 
2. Vendor and Purchaser § 24: Money Received § 1— 


Where a vendor denies any extension of the option sued on, and pleads 
the statute of frauds, he will not be permitted to retain moneys paid on 
the purchase price after the expiration of the option. 


DEVIN and BARNHILL, JJ., took no part in the consideration or decision of 
this case. 


AppraL by defendant from F'rizzelle, J., at March Term, 1937, and 
from Devin, J., at November Term, 1934, of EDGECOMBE. 

Civil action to recover for money had and received, and for expenses 
incurred in defending suit in ejectment. 

On 15 December, 1932, plaintiff took option from defendant to pur- 
chase certain lands in Edgecombe County at the price of $4,000, said 
option to expire 1 January, 1933. The option was not exercised accord- 
ing to its terms, though $445.00 was paid on the purchase price under 
an alleged parol extension, and on 5 April, 19383, the defendant con- 
veyed said lands to Allie J. Long. 

It is alleged in the complaint that plaintiff was thereafter ejected 
from the premises, by summary proceeding, resulting in Injury and 
damage, counsel fees, ete. 

Upon denial of liability and issues joined, the jury awarded the plain- 
tiff $445.00 on his first cause of action and $269.00 on his second. 

The presiding judge intimated that he would set the verdict aside 
unless the plaintiff would agree to eliminate the recovery on the second 
cause of action. Counsel asked for time to consult his client, and the 
matter thus remained tn fiert for quite a while. Finally, at the March 
Term, 1937, judgment was entered on the verdict. 

Defendant appeals, assigning errors. 


1’. T, Thorne for plaintiff, appellee. 
Henry C. Bourne and Herbert H. Taylor, Jr., for defendant, appel- 
lant. 


Stacy, C. J. The record, as it appears here, is barren of any evi- 
dence to support the verdict on the second cause of action. This will be 
stricken out, and as thus modified, judgment will be entered for the 
plaintiff on the first cause of action. 
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The defendant having denied any extension of the option, and pleaded 
the statute of frauds, will not be permitted to retain moneys paid on the 
purchase price after the expiration of the option. Warren v. Dail, 170 
N. C., 406, 87 S. E., 126. To hold otherwise would be to allow the 
defendant “to have his cake and eat it too.” Young v. Hood, Comr., 
209 N. C., 801, 184 8. E., 823. This is not after the manner of fair 
dealing. Whilmire v. Ins. Co., 205 N. C., 101, 170 S. E., 118. 

The cause will be remanded for judgment accordant herewith. 


Modified and affirmed. 


Devin and Barnuitt, JJ., took no part in the consideration or deci- 
sion of this case. 





THE LIFE INSURANCE COMPANY OF VIRGINIA vv. FRED 1. 
SMATHERS eEt at, 


(Filed 22 September, 1937.) 
Usury § 2— 
A sum paid an independent broker by the borrower to cover costs, com- 


mission, and expenses in securing the lonn, does not perforce render the 
loan usurious. 


APPEAL by defendants Fred I. Smathers and Rosamond L. Smathers 
from Clement, J., at July Term, 1937, of Buncompag, 

Civil action to determine amount due on promissory note and to fore- 
close deed of trust given as security for payment thereof. 

Defendants admit the execution of their $15,000 note to Bankers Trust 
& Title Insurance Company on 17 January, 1931. They contend, how- 
ever, that same should be stripped of its interest-bearing quality (Waters 
v. Garris, 188 N. C., 305, 124 S. E., 334), and all interest paid thereon 
credited on the principal because of an alleged charge of usury amount- 
ing to $417.04 exacted at the time of the making of said loan. 

In a letter addressed to the Bankers Trust & Title Insurance Com- 
pany under date of 15 January, 1931, and signed by the defendant 
Fred I. Smathers, it is stated: “I agree to furnish you fire insurance 
in an amount not less than $15,000 in a reliable fire insurance company 
acceptable to you and pay you the sum of $450.00, which I understand 
is to cover all costs, commission, and expense in securing said loan, and 

if for any reason on your part this loan cannot be closed, you 
are not to charge me a fee for the preparation of the loan papers.” 
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At the close of all the evidence, the court directed a verdict against 
the defendants on their plea of usury, thereby fixing the amount of the 
debt, and entered judgment of foreclosure. 

Defendants Fred I. Smathers and Rosamond L. Smathers appeal, 
assigning errors. 


Harkins, Van Winkle & Walton for plaintiff, appellee. 
Alfred S. Barnard for defendants, appellants. 


Stacy, C. J. A careful perusal of the record leaves us with the 
impression that no reversible error was committed in the trial of the 
cause, or, at least, that none has been made to appear. 

The case of Loan Co. v. Yokley, 174 N. C., 578, 94 8. E., 102, cited 
and relied upon by defendants, is distinguishable, in that, in the Yokley 
case, supra, as stated in the opinion, it was “not a reasonable inference 
from the evidence . . . that the trust company was doing no more 
than charging a reasonable commission for negotiating a loan made by 
the annuity company.” flere, the defendant’s own letter 1s to the 
effect: I agree to pay the Bankers Trust the sum of $450.00, “which I 
understand is to cover all costs, commission, and expense in securing said 
loan.” See Ray v. Ins. Co., 207 N. C., 654, 178 S. E., 89; Hunter v. 
Realty Co., 210 N. C., 91, 185 8. E., 461. 

The result will not be disturbed. 

No error. 








W. J. MIDGETT v. JOHN A. NELSON, FIsH Commissioner; THOMAS A. 
BASNIGHT, AssisTANT FISH COMMISSIONER; WAYLAND BAUM: 
NATIONAL SURETY COMPANY, ano GREAT AMERICAN INDEM- 
NITY COMPANY. 


(Filed 22 September, 1987.) 


1. Evidence § 33—Certificate authenticating public record may not be 
used to prove facts not appearing upon face of the record. 

The certificate of the Insurance Commissioner, authenticating eopy of 
bond of Assistant Fish Commissioner, contained statements relative to 
coverage and amount of the bond not appearing in the bond, which upon 
this certificate was offered in evidence. Held; The certificate was incom- 
petent to prove the facts and conclusions stated in the certificate not 
appearing in the bond. 


2. Appeal and Error § 40e— 


Even though the evidence relied on by the trial court in refusing defend- 
ant’s motion to nonsuit is held incompetent on appeal, the motion will 
not be allowed, since, if the evidence had been excluded upon the trial, 
defendant might then have sustained his case with other evidence, 
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S. Pleadings § 20— 


Upon demurrer, the allegations of the pleading will be taken in the 
light most favorable to the pleader, and the demurrer will not be sus- 
tained unless the pleading is wholly insufficient. 


Apprrau by defendant Great American Indemnity Company from 
Walliams, J., at March Term, 1937, of Currituck. New trial. 

Action by plaintiff for damages for tort alleged to have been com- 
mitted under color of their offices by Jno, Nelson, State Fish Commis- 
sioner, and Thomas A. Basnight, Assistant Fish Commissioner, and to 
impose liability therefor upon the Great American Indemnity Company, 
surety on the bond of its codefendants. 

Judgment of nonsuit was entered as to defendants Jno. A. Nelson 
and Wayland Baum. 

There was verdict for plaintiff as against defendants Basnight and 
the said Indemnity Company, and from judgment on the verdict the 
defendant Indemnity Company appealed. 


D. L. Russell and George J. Spence for plaintiff. 
J. Henry LeRoy for defendant Indemnity Company, appellant. 


Devin, J. The appellant assigns as error the admission in evidence, 
over its objection, of the certificate of the State Commissioner of Insur- 
ance authenticating the bond of defendant Basnight. C. S., 1779, 
renders competent copies of all official bonds filed or recorded in any 
public office when certified by the keeper of such records under the seal 
of his office. The certificate, which was here offered in evidence with 
the bond, was as follows: 

“T, Dan C. Boney, Insurance Commissioner in and for the State of 
North Carolina, do hereby certify that the attached is a true and correct 
copy of the Schedule Bond covering all State officers and employees, and 
which bond includes coverage upon John A. Nelson, as Fisheries Com- 
missioner, in the sum of $5,000 from 9 June, 1931, through the present 
date, and which is still in force; and also includes Thomas A. Basnight, 
Assistant Fisheries Commissioner, in the sum of $1,000, covering from 
1 October, 1935, which bond is still in force. 

“In testimony thereof, I have hereunto set my hand and affixed my 
official seal at the city of Raleigh, this the seventeenth day of September, 
A.D. 19386. Dan OC, Boney, 


Insurance Commissioner.” 


The copy of the bond, which appears in the record, does not contain 
a schedule of the names of officials or employees bonded, nor the amounts 
thereof, nor the duration of the bond, and the only reference to the 
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defendants in connection therewith is that contained in the certificate of 
the Insurance Commissioner. This manifestly goes beyond the office 
of the certificate of genuineness which is authorized to be attached to a 
copy of a public record or official bond, and contains statements of mate- 
rial matters which do not appear in the paper certified. The certificate 
was, therefore, Incompetent to prove the facts and conclusions therein 
stated in addition to and apart from the writing itself. Wiggins v. 
Rogers, 175 N. C., 67; S. v. Champion, 116 N. C., 987. 

For this there must be a new trial. The appellant’s motion for judg- 
ment of nonsuit cannot be allowed. Though the court below, in denying 
the motion, acted upon evidence which we now hold to be incompetent, 
yet, if this evidence had not been admitted, the plaintiff might have 
followed a different course. organ v. Benefit Society, 167 N. C., 262 
(top p. 267). 

The demurrer was properly overruled. The allegations of the com- 
plaint, admitted by the demurrer and taken in the light most favorable 
to the pleader, could not be overthrown unless wholly insufficient. Leach 
v. Page, 211 N. C., 622. 

The other questions piesented by the record and debated on the argu- 
ment with reference to the construction and legal effect of the paper 
writing upon which liability was sought to be imposed upon the appel- 
lant, cannot be determined until all the provisions of the bond are prop- 
erly before the court. 

New trial. 





J. A. LIVERMAN vy. F. D. CLINE. 
(Filed 223 September, 1937.) 


1, Automobiles § 24c—Plaintiff must show that alleged employee was em- 
ployed by defendant and was acting in scope of employment at the time. 


Evidence failing to show the ownership of the truck involved in the 
eollision, and failing to show that at the time the driver of the truck 
was engaged in the performance of his duties and was employed in the 
particular transaction by the defendant sought to be held upon the prin- 
ciple of respondeat superior, is insufficient to overrule such defendant’s 
motion to nonsuit. 


2. Master and Servant § 21a—RHespondeat superior applies only when 
relation of master and servant is shown to exist as to the specific 
transaction. 


The doctrine of respondeat superior applies only when the relation of 
master and servant is shown to exist between the wrongdoer and the 
person sought to be charged, at the time of and in respect to the very 
transaction out of which the injury arose, and proof merely that the 
former was in the general employment and pay of the latter is insufficient. 
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Appeau by plaintiff from Cowper, Special Judge, at May Term, 
1937, of PasquoTankx. 

Civil action to recover damages for personal injuries alleged to have 
been caused by the wrongful act, neglect, or default of the defendant. 

The defendant is a road contractor, and in July, 1936, was engaged in 
building an asphalt road from Camden to Shiloh in Camden County. 
This road connects with State Highway No. 30, a much traveled high- 
way. 

On the night of 13 July, 1936, while traveling on said highway, 
plaintiff ran his automobile into the rear of a truck operated at the 
time by Ralph Gibbs. Gibbs was hauling sand at the time. He testi- 
fies without contradiction: “I was working for Mr. J. Brown Evans. 
He was the man who hired me. On the night in question I was hauling 
sand. . . . I had not done any night hauling before this particular 
time and I did not haul any after that night.” It is in evidence that 
Ralph Gibbs, a truck driver, was on the defendant’s pay roll as asphalt 
hauler, being paid by the hour, but was not paid by the defendant for 
hauling sand. As asphalt hauler he worked only in the daytime and not 
at night. It seems that the work of hauling sand from a nearby pit to 
defendant’s asphalt plant was separate and distinct from that of hauling 
asphalt from the plant to the road construction project. 

It is not in evidence as to who owned the truck Gibbs was driving. 
Clyde Mungo, who was likewise hauling sand that night, testifies: “TI 


had my own personal truck down there hauling sand. . . . I was 
working under Mr. LeRoy Chandler. He was the truck foreman for 
Mr. R. E. Fuller. R. E. Fuller paid me. . . . This was the only 


occasion that Gibbs and his truck worked at night. It was the only 
occasion that I worked at night.” 

LeRoy Chandler testifies: “On 13 July, 1936, I was truck foreman 
for R. E. Fuller, who is a contractor. . . . Mr. Gibbs on that par- 
ticular night was hauling sand for Mr. Fuller.” 

The only evidence of negligence in the operation of the truck driven 
by Gibbs is, that its rear light was not lighted at the time plaintiff ran 
into it. This evidence is strongly contradicted, and defendant elicited 
from plaintiff, on cross-examination, testimony tending to show that he 
was contributorily negligent. 

From judgment of nonsuit entered at the close of all the evidence, 
plaintiff appeals, assigning errors. 


J. Henry LeRoy and Thompson & Wilson for plaintiff, appellant. 
Charles Whedbee and John H. Hall for defendant, appellee. 


Stacy, C. J. Without debating the question of plain“iff’s alleged con- 
tributory negligence, we think the judgment of nonsuit must be upheld 
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on the ground that the record fails to disclose any relation of employer 
and employee between the defendant and Ralph Gibbs, the driver of the 
truck at the time of plaintiff’s injury. 

“Where one person is sought to be charged with the negligence or 
wrongdoing of another, the doctrine of respondeat superior applies only 
when the relation of master and servant is shown to exist between the 
wrongdoer and the person so sought to be charged, at the time of and 
in respect to the very transaction out of which the injury arose. The 
fact that the former was at the time im the general employment and pay 
of the latter, does not necessarily make the latter chargeable.” Wajllie 
v. Palmer, 137 N. Y., 248. 

The foregoing was quoted with approval in Linville v. Nissen, 162 
N.C. 95, 77 8. E., 1096, and Van Landingham v. Sewing Machine Co., 
207 N. C., 855, 177 S. E., 126, and is universally held for law. Doran 
vr. Thomsen, 76 N. J. L., 754. See, also, Cole v. Funeral Home, 207 
N. C., 271, 176 8S. E., 553, and Martin v. Bus Line, 197 N. C., 720, 
150 S. E., 501; Wilkie v. Stancil, 196 N. C., 794, 147 S. E., 296; Grier 
v, Grier, 192 N. C., 760, 135 8. E., 852. 

On the record, the judgment of nonsuit is correct. 


Affirmed. 





—_—_ 


GHRNERAL REALTY COMPANY v. LEONARD LEWIS. 
(Filed 22 September, 1987.) 


1. Mortgages §§ 8, 32a—Where instrument does not empower trustee to 
sell, such power may not be implied from its other provisions, 


The instrument in question empowered the holder or holders of the 
notes to enter upon the land conveyed as security and Sell same upon 
default, but the granting clause and habendum were in the correct form 
of a deed of trust, and the instrument provided for the payment of the 
trustee’s commissions and costs in case of foreclosure. Held: The instru- 
ment did not empower the trustee named therein to sell the land upon 
default, and such power may not be implied from its other provisions 
under the rule that an instrument will be construed to effectuate the 
intent of the parties as gathered from the instrument as a whole. 


2. Mortgages § 32a— 
The power of sale contained in a mortgage or deed of trust will be 


strictly construed, and the power of sale must be clearly set forth and 
the contract as written must prevail. 


AppraL by plaintiff from Clement, J., at Chambers, 15 May, 1987, 
Winston-Salem, N. C. From Henprrson. Affirmed. 


This is a submission of controversy without action, accompanied with 
proper affidavits. N.C. Code, 1935 (Michie), sec. 626. 
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The agreed statement of facts is as follows: 

“1. That the General Realty Company is a corporation, duly created, 
organized, and existing under and by virtue of the laws of the State 
of North Carolina, and the said Leonard Lewis is a citizen and resident 
of the county of Henderson in said State. 

“2. That on 5 April, 1937, the said parties entered into a valid 
written agreement whereby the General Realty Company agreed to sell 
and convey in fee simple, and the said Leonard Lewis agreed to pur- 
chase, the following described lot, situate in the city of Hendersonville, 
county of Henderson, and State of North Carolina, and known and 
deseribed as follows: Being Lot No. 9 of Fassifern Court Subdivision, 
as shown on a plat of said Fassifern Court Subdivision, registered in the 
office of the register of deeds for Henderson County, in Plat Book 2, 
page 157, 

“3, That the General Realty Company derived its title to said prop- 
erty by, through, and under that deed of trust from H. O. Buzzaird and 
wie, Ida L. Buzzaird, to Ernest F. Smith, trustee, of date 1 September, 
1927, and duly registered on 22 September, 1927, in Bcok 124, at page 
113, of the Records of Mortgages and Deeds of Trust for Henderson 
County, a copy of said deed of trust being hereto annexed, marked 
Exhibit A, and made a part hereof, 

“4, That the trustors in said deed of trust at the time of its execution 
were the owners of a valid, unencumbered fee simple title to said prop- 
erty, and upon its execution and registration said deed of trust became 
a valid first lien thereon. 

“5. That default was made in the payment of the indebtedness secured 
by said deed of trust, and thereupon one of the alternate trustees, after 
having advertised said property once a week for four consecutive weeks 
in a newspaper published in Henderson County, and also after having 
posted notice of said sale at the courthouse door of Henderson County 
for thirty days, sold said property to the highest bidder for cash, at the 
courthouse door in Henderson County, and said bid not having been 
raised, the said trustee executed a deed to the purchaser, and under 
which purchaser the said General Realty Company claims title to said 
property. 

“6, It is admitted that the alternate trustee had all the powers under 
said deed of trust possessed by the original trustee, and no point is made 
as to the sale having been made by the alternate trustee any more than 
would or could have been made as to the original trustee. 

“7, It is admitted that if said deed of trust conferred the power of 
sale upon either the original trustee or the alternate trustee, that the 
purchaser at the foreclosure sale obtained a valid, fee simple title 
thereto, and it 1s also admitted that General Realty Company has duly 
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acquired whatever title the said original purchaser at the foreclosure sale 
obtained, and is now in position to convey such title to the said Leonard 
Lewis. 

“8. That by virtue of and pursuant to the agreement hereinbefore 
alleged, the said General Realty Company at the time provided for in 
said contract of purchase made, executed, and tendered to the said 
Leonard Lewis a deed, regular in form, and sufficient in every respect 
to vest in said Leonard Lewis a valid, unencumbered fee simple title to 
said property, provided the said General Realty Company is the owner 
of such title thereto, and which said deed the said Leonard Lewis refused 
to accept on the ground that the said General Realty Company is not 
the owner of such title for the reason that the said trustee was not vested 
with the power of sale to foreclose said deed of trust and convey said 
property to the purchaser. 

“9, It is agreed that if the deed of trust, of which ‘Exhibit A’ is a 
copy, confers the power upon the original trustee to sell the property 
hereinbefore mentioned at foreclosure sale, and execute title to the pur- 
chaser, then the said Leonard Lewis shall accept the deed tendered him 
by the said General Realty Company and thereby specifically perform 
the contract hereinbefore mentioned, but if no such power of sale is 
conferred upon said trustee by said deed of trust, then the said General 
Realty Company is not in position to convey a valid title to the said 
Leonard Lewis, and he shall not be required to accept the same. 

“10. It is further agreed that this matter shall be submitted for 
determination and decision to Hon. J. H. Clement, judge holding the 
courts of the 18th Judicial Distriet, of which Henderson County is a 
part, at his chambers at Winston-Salem, North Carolina, and that said 
judgment shall be in all respects as valid and binding upon the parties 
hereto as if rendered at term time, in Henderson County. 

“We therefore present to the court the question arising upon the fore- 
going statement of facts for its determination as provided by section 626 
of the Consolidated Statutes of North Carolina. 

Respectfully submitted, 
W. G. Morpecal, 
J. E. Suipman, 
Attorneys for General Realty Company. 
By J. E. Sureman. 


G. H. Varentine, 
Attorney for Leonard Lewis.” 


The court below rendered the following judgment: ‘This cause com- 
ing on to be heard by consent of counsel for both parties before his 
Honor, J. H. Clement, judge holding the courts of the Eighteenth 
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Judicial District, at chambers in Winston-Salem, North Carolina, on 
this 15 May, 1987, and being heard, and the court being of the opinion 
from the agreed statement of facts that the plaintiff General Realty 
Company is not the owner of a valid, fee simple title to the property 
therein described, and is not therefore in position to convey a valid title 
thereto to the defendant Leonard Lewis: It is therefore, on motion of 
counsel for said defendant Leonard Lewis, ordered, adjudged, and de- 
creed that the plaintiff take nothing, and that the defendant Leonard 
Lewis go without day and recover his costs of the plaintiff General 
Realty Company, to be taxed by the clerk of the Superior Court of 
H{enderson County. J. H. CLEMENT, 
Judge Holding the Courts of the 18th Judicial 
District, at Chambers at Winston-Salem, North Carolina.” 


The plaintiff excepted and assigned error as follows: “That the court 
erred in signing the judgment set out in the record.” 


J. E. Shipman and W. G. Mordecai for plainteff. 
G, H, Valentine for defendant. 


Crarkson, J. The question involved: Is the defendant’s objection to 
plaintiff’s title sufficiently grounded to avoid a decree of specific per- 
formance? We think so. 

The deed of trust from H. O. Buzzaird and wife, Ida L. Buzzaird, to 
Ernest F. Smith, trustee, dated 1 September, 1927, is to secure certain 
gold notes for money loaned, in the sum of $4,500. The same was duly 
recorded in Henderson County, N. C., Book 124, page 113, registry of 
deeds. It is set forth in the record, “Exhibit A,” as a part of the agreed 
statement of facts. The alternate trustee in the deed of trust sold the 
land after due advertisement, and plaintiff claims under the sale. 

The language of the deed of trust in controversy relating to the pro- 
vision for sale in case of default is as follows: “In the event of a breach 
of any one of the aforesaid covenants and agreements, or in case of 
default in the payment of any note secured hereby or any installment of 
interest thereon, according to the terms thereof, . . . And said 
holder or holders (of any or all of the first lien notes) may immediately 
enter into and upon the above described premises and sell and dispose 
of the same, and also all benefit and equity and redemption of the said 
grantor, unless such equity and benefit of redemption is reserved by law, 
and out of the proceeds of such sale to retain the principal and interest 
which shall then be due on said first lien gold note or notes and junior 
lien notes hereby secured, and such other debts that may be due and 
against said premises, together with the cost and charges of foreclosure, 
or may sell said premises at public auction, after complying with the 
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statutes of the State wherein the property described herein is located, 
in reference to foreclosure and sale of real property; and the purchaser 
thereof shall not be required to see to the application of the purchase 
money and of the proceeds of said sale.” 

The plaintiff calls attention to other provisions in the deed of trust: 
“The granting clause reads: ‘Does by these presents grant, bargain, 
convey, and warrant in fee simple unto the said trustee, his successors 
and assigns, forever, the following described real estate.’ The habendum 
clause reads: “To have and to hold the above described premises, with 
all appurtenances and fixtures, unto the said party of the second part, 
his suecessors and assigns, forever, for the purpose, uses, and trusts set 
forth.’ It is provided in the acceleration clause that the indebtedness 
shall, ‘at the option of the legal holder or holders of any or all of said 
first lien gold note or notes, or by the guarantor or guarantors, if any, 
or the trustee, become immediately due and payable. . . . The 
trustee shall conduct the actual sale is also shown by subsequent pro- 
visions of the trust deed, wherein it is provided that in case of sale, the 
proceeds shall be applied: ‘(a) To the payment of reasonable compensa- 
tion of the trustee, its agents, attorneys, and counsel, and all costs of 
advertisement, notices, sale, and conveyance, and other necessary ex- 
penses in case of sale, under the power of sale herein conferred.’ All 
proper expenses of the trustee incurred as herein provided, including 
attorneys’ and agents’ fees and the expenses of litigation, shall be paid 
out of the proceeds of the sale of the property described herein should 
a sale be had. ‘And in case of foreclosure of this trust deed, in any 
court of law or equity, or by action or advertisement, there shall be 
allowed the trustee in such proceedings all costs and charges of such 
foreclosure, together with the maximum attorneys’ fees for foreclosure 
of mortgages allowed under the laws of the state wherein this instrument 
is recorded.’ ” 

The plaintiff contends: “Applying the rule that an instrument 1s to 
be construed from its four corners and the intent of the parties gathered 
from the instrument in its entirety, . . . that the trustee had a 
right to both advertise, sell, and make deed to the purchaser, and that 
the defendant is without sufficient grounds to avoid a decree of specific 
performance,” citing Benton v. Lumber Co., 195 N. C., 363, at p. 365, as 
follows: “In the construction of deeds these principles seem to be set- 
tled: (1) The entire deed must be considered and such construction of 
particular clauses must be adopted as will effectuate the intention of 
the parties; (2) such construction will be adopted as, if possible, will 
give effect to every part,” etc. 

We cannot hold as plaintiff contends we should. The deed of trust 
scems, in its various provisions, to be drawn by a draughtsman not 
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familiar with our North Carolina forms and laws on the subject. It 
seems to have been drawn in Ohio. If a power of sale 1s given, it 
appears to be to the “holder or holders” of any or all of the first lien 
notes. 

In Hubanks v. Becton, 158 N. C., 230 (288), it is written: “Powers 
of sale in a mortgage are contractual, and as there are many opportuni- 
ties for oppression in their enforcement, courts of equity are disposed 
to scrutinize them, and to hold the mortgagee to the letter of the con- 
tract. If a different view should prevail and we could dispense with 
some stipulation In the power because we could not see that injury had 
ensued from failure to observe it, we could practically destroy the con- 
tract of the parties.” 

“The courts look with jealousy on the power of sale contained in 
mortgages and deeds of trust, and the provisions are strictly construed.” 
Alexander v. Boyd, 204 N. C., 108 (108); Mitchell v. Shuford, 200 
N. C., 821; Ins. Co. v. Lassiter, 209 N. C., 156; Woodley v. Combs, 
210 N. C., 482 (486). 

By a long unbroken line of decisions, mortgages and deeds of trust 
with power of sale must be strictly construed. Courts look with jealousy 
on the power of sale in these instruments and require the power of sale 
to be clearly set forth. The contract as written must prevail. The 
implied provisions cited by plaintiff are contrary to the language that 
in case of default the sale shall be made by “said holder or holders” (of 
any or all of the first hen notes). Under the peculiar provisions of the 
deed of trust perhaps the only safe method is by foreclosure by suit in 
court and all interested made parties. 

For the reasons given, the judgment of the court below is 

Affirmed. 
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H. G. BERRY v. MRS. ATTIE COPPERSMITH anp M. H. JONES, Trapina 
AS COPPERSMITH & COMPANY, ano M. 8. HAWKINS, Trustee (ORIG- 
INAL PARTIES DEFENDANT), AND FANNIE G. JONES anp HvuSBAND, J. G. 
JONES (ADDITIONAL PARTIES DEFENDANT). 


(Filed 22 September, 1937.) 


1. Adverse Possession § 18—Witnesses may testify that certain persons 
were in possession as matter of fact. 


Where plaintiff claims by adverse possession under color of title, it is 
competent for his witnesses to testify that predecessors in plaintiff’s chain 
of title were respectively in possession, “possession” being used in the 
layman’s sense of actual possession as a matter of fact, and the witnesses 
testifying on direct and cross-examination of the acts of possession tend- 
ing to substantiate the fact of possession. 
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2. Adverse Possession § 2— 
Where the State is not a party, title is conclusively presumed to be out 
of the State, C. S., 426. 


3. Adverse Possession § 8— 


Where the descriptions in plaintiff's and defendants’ respective chains 
of title embrace in part the same land, and the defendants, claiming 
under the elder title, have no actual possession of the lappage, title to the 
entire lappage is perfected in plaintiff if he establishes adverse possession 
of a part of the lappage for seven years under color. 

4. Adverse Possession § 5— 

Adverse possession must be under known and visible lines and bounda- 
ries. 

5. Adverse Possession § 3— 

Possession, to be adverse, must be evidenced by acts of dominion in 
making the ordinary use and taking the ordinary profits of which the land 
is susceptible in its present state, and so repeated as to show they are 
done in the character of owner and not merely of an oceasional trespasser. 

G. Adverse Possession § 6— 

Adverse possession need not be unceasing, but claimant must show that 
he has, from time to time, continuously subjected the land for the re- 
quired period to the use of which it is naturally susceptible. 

7. Adverse Possession § 19— 

Where it is established that the land in controversy is swamp land, 
valuable only for timber, evidence that plaintiff, claiming under known 
and visible lines and boundaries under color, from time to time cut and 
sold timber from the tract for over seven years, is sufficient to take the 
case to the jury. 

8. Adverse Possession § 17—- 

The burden is on the party cluiming by adverse possession to show the 
required possession for the statutory period by the preponderance of the 
evidence, 

9. Adverse Possession § 138f— 

Where a person claiming under color establishes adverse possession for 
seven years by himself or by those under whom he claims, seizin follows 
the title, and nothing else appearing, he thereafter has constructive posses- 
sion sufficient to satisfy the statute, and is not required to show actual 
possession within twenty years before the institution of the action. C. S., 
429, 


ApprEay by defendants from Williams, J., at January Term, 1937, of 
PASQUOTANK. 

Action on alleged trespass and to recover damages instituted in Cam- 
den and removed to Pasquotank. 

Plaintiff claims title by adverse possession under color of title to 206 
acres of land under the following deeds, all of which were introduced in 
evidence: (1) From William C. Mercer and wife, Lou Mercer, to B. F. 
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Mercer, dated 29 June, 1891, registered 13 February, 1894. (2) From 
B, F. Mercer to Peter H. Wilhams and C. C. Needham, dated 5 Septem- 
ber, 1906, registered 10 September, 1906. (3) From Peter H. Wiliams 
and wife and C. C. Needham and wife to C. J. Duke, dated 26 June, 
1917, registered 7 July, 1917. (4) From C. J. Duke to H. G. Berry, 
dated 5 December, 1935, registered 28 December, 1935. | 

The defendants claim under and introduced as evidence Grant No. 31 
from State of North Carolina to Amos Weeks and Jacob Valentine, 
23 September, 1785, registered 24 February, 1786, and mesne convey- 
ances by connected chain of title down to the defendants, and disclaim 
title to all the land so claimed by the plaintiff outside the boundaries 
of said grant. 

It appears of record that the deeds under which plaintiff claims and 
the grant under which defendants claim cover the same land, except 
about 14 acres, leaving a lappage of 192 acres. 

Plaintiff introduced testimony tending to support his claim of adverse 
possession, which sufficiently appears in the opinion. Defendants of- 
fered testimony tending to controvert the evidence offered by the plaintiff 
as to acts of possession. 

Three issues were submitted to the jury: 

“1. Is the plaintiff the owner of the tract of land described in the 
complaint, or any part thereof ? 

“2. If so, did the defendant Coppersmith & Company wrongfully 
trespass thereon ? 

“3. What damages, if any, is the plaintiff entitled to recover of the 
defendants ?” 

The jury answered the first and second issues in the affirmative, and 
assessed damages in answer to the third. 

At the close of plaintiff’s evidence defendants moved for judgment as 
of nonsuit, and renewed the motion at the close of all the evidence. To 
the denial of each, the defendants excepted. From judgment on the 
verdict, the defendants appealed to the Supreme Court and assigned 
error. 


R. Clarence Dozier, M. B, Simpson, W. I. Halstead, and J. H. LeRoy, 
Jr., for plaintiff, appellee. 

W. B. Rodman, Whedbee & Whedbee, and Thompson & Wilson for 
defendants, appellants. 


Winspornez, J. This appeal challenges the judgment below mainly 
with respect to: (1) The competency of certain testimory admitted as 
evidence relating to possession. (2) The sufficiency of all the evidence 
to constitute adverse possession. (3) The absence of seizin or possession 
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within twenty years next before the institution of the action. The chal- 
lenge is not sustained. 

1. Witnesses were permitted to testify, over defendants’ objection, 
that Mercer was in possession of the land in question fifty years ago, 
and stayed in possession until Williams and Needham bought it, that 
they stayed in possession ten or eleven years, and that when they sold 
to C. J. Duke, he went into possession. This testimony was competent. 
Bryan v. Spivey, 109 N. C., 57, 138 8. E., 766; Thornton v. RK. #., 150 
N. C., 691, 64S. E., 776; Berry v. McPherson, 153 N. C., 4, 68 5. E,, 
892. 

In Bryan v. Spivey, supra, speaking to the competency of like test1- 
mony, the Court said: “Where, however, a witness testifies that a certain 
person is In possession of land, and where: as in the present case, there 
is nothing in his or any other testimony to indicate that the possession 
was a conflicting one, or that the witness intended that his language 
should be understood in any other than its ordinary sense among lay- 
men, to wit, actual possession or occupation, we cannot but treat it as the 
statement of a simple fact, and as such a proper subject for the con- 
sideration of a jury, or the court when a jury trial has been waived.” 
And, again, p. 69: “Our conclusion, therefore, is that the testimony of 
the witness Marshall was evidence of actual possession and occupation, 
and, as such, was proper to be considered by the court.” Jury was 
there waived. 

In Thornton v. KR. L., supra, the Court said: “That such testimony is 
some evidence of possession, although subject to cross-examination as to 
what constitutes possession, 1s held in Bryan v. Spivey, 109 N. C., 68.” 

In Berry v. AicPherson, supra, it is said: “This language of the 
witness, unexplained and uncontradicted by cross-examination, must be 
taken in the ordinary sense, as understood by laymen, to mean an actual 
and not a mere constructive possession, It is to be treated as the state- 
ment of a facet, which, however, upon cross-examination, may be shown 
to be without substantial basis, in which event it will be disregarded. 
‘A witness may testify directly in the first instanee to the fact of posses- 
sion, if he can do so positively, subject, of course, to cross-examination.’ 
Abbott Trial Ev., 622; 590; Rand vw. Freeman, 1 Allen, 517; Bryan v. 
Spivey, 109 N. C., 68, where this question is learnedly discussed by 
Mr. Justice Shepherd.” 

Each witness In the case at bar, on direct and cross-examination, testi- 
fied to acts of possession tending to substantiate the fact of possession. 
The further testimony elicited from these witnesses tended to show that 
B. F. Mercer cut some timber on the land for shingles, for fences, and 
to take to the mill; that he sold some cypress; that he sold the pine to 
his son, who sold it to the Roanoke Railroad & Lumber Company, and 
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that the company built a road on and over the land and maintained it 
about five years while operating in the immediate secticn. One witness 
testified that he lived with Mercer nine years in the ten years next after 
1894, and that Mercer had logs, sills, and shingles eut, and that “he 
worked on the land off and on the whole time I stayed with him.” The 
testimony tended further to show that after Willams and Needham 
bought from Mercer they cut shingles as they wished, cut firewood every 
fall and spring, sold some piling, few shingles, logs for sills and building 
material, built bridged walkways to get shingles, and cut sills from time 
to time as long as they owned it. 

2. In determining the question as to the sufficiency of the testimony 
to establish adverse possession it is well to note settled principles for 
guidance, 

Title is conclusively presumed to be out of the State, it not being a 
party to the action. C. S., 426. In setting up claim under a grant 
from the State the defendants admitted the title to be out of the State. 

The deed under which plaintiff claims and the grant under which the 
defendants claim cover in large part the same land, thereby presenting 
what 1s commonly termed a lappage. The relative rights of the parties 
are clearly settled. In the case of Currie v. Gilchrist, 147 N. C., 648, the 
subject is fully discussed and summed up in part as follows: “We may 
therefore take it to be settled by this Court by a long and unvarying line 
of decisions that if the person who claims under the elder title have no 
actual possession on the lappage, such possession, although of a part 
only, by him who has the junior title, if adverse and continued for seven 
years, will confer a valid title for the whole of the interference, the title 
being out of the State. Kerr v. Hlhott, 61 N. C., 601; Howell v. Mec- 
Cracken, 87 N. C., 399; Asbury v. Fair, 111 N. ©., 251; Boomer ». 
Gibbs, 114 N. C., 76." Simmons v. Box Co., 153 N. C., 258; Pheeny 
v. Hughes, 158 N. C., 463, 74 8. E., 321; Ray v. Anders, 164 N. C.,, 
311, 808. E., 403; Hayes v. Lumber Co., 180 N. C., 252, 104 S. E., 527. 

Adverse possession must be possession under known and visible lines 
and boundaries, and under colorable title. C. S., 428. In the instant 
case the lands claimed by the plaintiff are well known as the “Mercer 
Tract” or the “Frank’s Point Tract.” The lines and boundaries are 
well defined, visible, and known. It is not denied that the deeds under 
which plaintiff claims are sufficient to constitute color of title. 

What is adverse possession within the meaning of the law has been 
settled by our decisions. In Currie v. Gilchrist, 147 N. C., 648, at 
p. 655, it is said: “The possession, to be adverse, should, of course, be 
denoted by the exercise of acts of dominion over it in making the ordi- 
nary use and taking the ordinary profits of which it is susceptible in its 
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present state, such acts to be so repeated as to show that they are done 
in the character of owner and not merely of an occasional trespasser.” 

In Locklear v. Savage, 159 N. C., 237, 1t is stated: “It (possession) 
must be decided and notorious as the nature of the land will permit, 
affording unequivocal indication to all persons that he is exercising 
thereon the dominion of owner.” Shelly v. Grainger, 204 N. C., 488, 
168 8. E., 786; Owens v. Lumber Co., 210 N. C., 504, 187 8. E., 504. 

Again, in Locklear v. Savage, supra, at p. 289, it is stated: “In 
proving continuous possession under color of title nothing must be left 
to mere conjecture. The testimony must tend to prove the continuity 
of possession for the statutory period, either in plain terms or by 
‘necessary implication” Ruffin v. Overby, 105 N. C., 88. Possession 
need not be unceasing, but the evidence should be such as to warrant the 
inference that the actual use and oceupation have extended over the 
required period, and that during it the claimant has, from time to time, 
continuously subjected the disputed land to the only use of which it was 
susceptible.” Coxe v. Carpenter, 157 N. C., 557, 73 S. E., 118; Alex- 
ander v. Cedar Works, 177 N. C., 187, 98 S. E., 312. 

In Alexander v. Cedar Works, supra, we find this statement: “Cutting 
timber from land kept up with such frequency and regularity as to give 
notice to the public that the party cutting or having it eut is claiming 
the land as his own, and that it is done in such a way as to constantly 
expose the party to a suit by the true owner is sufficient if done for the 
time required by law to ripen the color into a good title.” Again: “En- 
tering upon, ditching, and making roads in a cypress swamp, and work- 
ing timber into shingles, was sufficient possession, if continued for the 
requisite time, to ripen a defective title into a perfect one.” Tredwell 
v, Reddick, 23 N. C., 56. 

The land in controversy appears to be deep swamp land, unenclosed, 
wet, miry, and unsuitable for cultivation, and valuable only for the 
timber and trees growing thereon. The evidence offered, we think, is 
sufficient to take the case to the jury under appropriate instructions. 
The burden was upon the plaintiff to establish the fact of possession for 
the statutory period by a preponderance of the evidence. In the charge 
the court correctly and clearly explained the established principles of 
law bearing upon the issue. The case has been fairly submitted to the 
jury. ; 

3. Defendants contend that plaintiff cannot maintain this action in 
the absence of showing that he and his predecessors were seized or 
possessed of the premises in question within twenty years before the 
institution of the action. They rely upon C. S., 429 (Rev., 383). 

The plaintiff had acquired title by adverse possession for seven years 
under color of title, as the jury has found. Seizin follows the title. 
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Plaintiff, therefore, had at least constructive seizin or possession, nothing 
else appearing. This satisfies the requirement of the statute. Bland v. 
Beasley, 145 N. C., 168, 58 S. E., 993; Stewart v. McCormick, 161 
N. C., 625, 77 S. E., 761; Alewander v. Cedar Works, supra. 

Full consideration has been given to all the exceptions presented. 
We are of opinion that the trial was free from error. 

No error. 
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STATE v. TIIOMAS MADDEN. 


(Filed 22 September, 1937.) 
1. Burglary § 1— 
Burglary in the first degree is an unlawful and intentional breaking 
and entry into a dwelling house presently oceupied, in the nighttime, 


with intent to commit the felony charged in the bill of indictment, and 
proof of each of these essential elements is required for a conviction. 


2. Criminal Law § 32a—Circumstantial evidence is insutticient as matter 
of law if it fails to exclude to moral certainty hypothesis of innocence. 


While circumstantial evidence is an accepted instrumentality in estab- 
lishing the commission of a crime or any essential element thereof, the 
circumstances proved must be consistent with each otnaer and with the 
hypothesis that accused is guilty, and must exclude to 1. moral certainty 
the hypothesis that accused is innocent, and circumstantial evidence which 
supports a reasonable hypothesis of innocence is insufficient as a matter 
of law to sustain a conviction. 


3. Burglary § 9—Circumstantial evidence in this case held insufficient to 
establish unlawful breaking and entry. 


The evidence in this case tended to show that prosecutrix was standing 
at her front door in the nighttime after being aroused by noise of someone 
attempting to enter the house, that she was there knocked unconscious, 
and that accused assaulted her, that thereafter blood was found in the 
front room where she was standing, a larger quantity of blood was found 
in the kitchen and back porch, and that the back door, which had been 
locked and the key left in the lock on the inside, was open, and that the 
back sereen door, Which had been latched, was unlatched, and that parts 
of two boards were torn out of the floor of the back porch, leaving a hole 
about six inehes wide, and that some two weeks later a small hole was 
found in the sereen door near the latch. There was no evidence that the 
lock of the back door was broken or sprung or the key expelled from the 
lock, or that the woodwork of the back door was damaged. Held: The 
evidence does not exclude to a moral certainty the possibility that accused 
entered the house through the open front door, and is insufficient as a 
mutter of law to establish an unlawful breaking and entry essential to 
establish the count of burglary in the first degree. 
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InpictmMent for burglary in the first degree, tried at the February 
Term, 1937, of Surry, before Hill, Special Judge. New trial. 

On the night of 1 November, 1936, the prosecutrix, Sarah Wood, 
after giving medicine to her husband, who was sick and in bed, retired 
between nine and ten o’clock. About 11:45 she heard a noise at her 
window and, upon looking, discovered a man crawling away from the 
window toward the rear of the house. After dressing she took the lamp 
and went to the back porch and there had a conversation with a man 
she identified as the defendant. This man went to the back screen door 
and began shaking it as if trying to enter. The prosecutrix went back 
in the house and locked the back door, leaving the key in the lock. 
She informed her husband about the presence of the man and, after he 
had dressed, both of them went to the front door, called for assistance, 
or to get a neighbor to telephone the officers. Prosecutrix opened the 
front door and stepped out on the porch a sufhcient distance to look 
each way and saw no one. She still heard the noise at the back screen 
door, which terminated in a noise which sounded like the slamming of a 
sereen door. While the prosecutrix and her husband were standing at 
the front door looking out the prosecutrix received a lick in the face, 
which rendered her unconscious. The husband at the same time was 
stricken and became unconscious, 

Some time thereafter the prosecutrix sufficiently recovered to attract 
the attention of neighbors. When the neighbors arrived they discovered 
a small quantity of blood in the front room, large quantities in the 
kitehen, and considerable blood on the back poreh, which had the appear- 
anee of having been wallowed in. Both the prosecutrix and her hus- 
band were seriously injured. At that tume the back door was standing 
open and the back screen door was unlatehed. Just inside of the back 
sereen door two boards, each three inches wide, had been pushed down 
toward the ground, leaving an opening about six inches wide, About 
two or three weeks later a hole about the size of a small nail was dis- 
covered in the sereen door near the latch. At the time prosecutrix 
retired all of the windows of the house were closed, the back screen door 
was latched, and the back door was locked. None of the windows were 
disturbed and no physical injury was done to the building except as 
indicated. Detailed evidence as to the offense committed and that tend- 
ing to show the identity of the defendant is omitted. 

There was a verdict of guilty and a judgment of death, from which 
the prisoner appealed. 


Altorney-General Seawell and Assistant Attorney-General McMullan 
for the State, appellee. 
A.B. Tilley and Wilson Barber for defendant. appellant. 
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Barnuity, J. The court below, in its charge to the jury, properly 
defined the crime of burglary in the first degree as being constituted of 
the following essential elements: (1) An unlawful and intentional 
breaking, and (2) an unlawful and intentional entry; (3) into a dwell- 
ing house presently occupied; (4) in the nighttime; (5) with intent to 
commit the felony charged in the bill. Each of these essential elements, 
constituting the crime of burglary in the first degree, was clearly 
defined with commendable accuracy. 

There was sufficient evidence tending to show the identity of the 
defendant, and that the dwelling house of the prosecutrix and her hus- 
band, then occupied by them, was entered during the nighttime, and that 
a felonious assault was actually committed. The only feature of the 
testimony we need to discuss is the sufficiency of the evidence to show 
an unlawful and intentional breaking and entry. To establish this 
essential element of the crime charged, the State relied upon circum- 
stantial evidence, which is a well recognized and accepted instrumen- 
tality of truth in the proof of the commission of a crime, or in estab- 
lishing the existence of any essential element thereof. Each essential 
element must be established beyond a reasonable doubt and failure upon 
the part of the State to so establish any essential element of the crime 
requires a verdict of acquittal. 

Circumstantial evidence is not sufficient to justify conviction if the 
circumstances are consistent with either the hypothesis of innocence or 
the hypothesis of guilt. To justify inference of guilt the circumstantial 
evidence must exclude to a moral certainty every cther reasonable 
hypothesis. 

In order to sustain a conviction on circumstantial evidence all the 
circumstances proved must be consistent with each other, consistent with 
the hypothesis that accused is guilty and at the same time inconsistent 
with the hypothesis that he is innocent and with every other rational 
hypothesis except that of guilt. In short, if all the material circum- 
stances in evidence point to guilt and exclude any reasonable hypothesis 
except that of guilt—in other words, if they are inexplicable on the 
theory of innocence—a conviction is warranted. &. v. Plyler, 158 
N. C., 680; S. v. West, 152 N. C., 832; S. v. Wilcox, 182 N. C., 1120; 
S, v. Austin, 129 N. C., 5384; 16 C. J., see. 1568. If all the cireum- 
stances proved, taken together, are as compatible with innocence as with 
guilt, there arises a reasonable doubt, requiring an acquittal. U.S. v. 
Hart, 78 Fed., 868. Of two reasonable hypotheses supported by the 
evidence in a criminal ease, it is the jury’s duty to adopt the hypothesis 
of innocence, Johnson v. State (Ga.), 79 8S. E., 524, even though that 
of guilt is the more probable. Thompson v. State (Miss.), 35 S., 689. 

To establish an unlawful breaking and entry the State relied upon 
the testimony of the prosecutrix and her husband. This testimony tends 


N.C.] FALL TERM, 1937. 59 


STATE v. MADDEN. 


to show that the screen door to the back porch was hooked and the back 
door to the house was locked; that the windows were locked, and that 
the front door was the only other normal means of entry to the house; 
that the windows were not disturbed; that the screen door to the back 
porch had a hole about the size of a small nail in it near the lateh, which 
was not there before the night in question; that after the occurrences 
detailed by the prosecutrix, neighbors found the back door open and the 
sereen door unlatched. Parts of two boards were torn out of the floor 
of the back porch, leaving a hole about six inches wide. There was 
blood in the front room, in the kitchen, and on the back porch. The 
blood on the back porch “looked as if someone had wallowed in it.” The 
defendant was seen by the prosecutrix at the back screen door, shaking 
it as if trying to enter. After she left the rear of the house she still 
heard the shaking of the door and, just before she was assaulted heard 
something which sounded lke the slamming of a screen door. The 
State contends that this evidence is sufficient to establish an entry 
through the screen door to the back porch and the back door to the 
house. 

If no other facts and circumstances appeared, it might be said that 
the only reasonable hypothesis to be drawn from this testimony is that 
the defendant entered the dwelling house of the proseecutrix through the 
rear of the house, as contended by the State. 

The State’s evidence further discloses, however, that when the prose- 
cutrix left the rear of the house she and her husband went to the front 
door, opened same, and the prosecutrix stepped out on the front porch; 
that while the prosecutrix and her husband were looking out toward the 
front she was struck in the face; that she heard no assailant approach, 
elther from the front or the rear; that when the proseeutrix locked the 
back door she left the key in the lock; that there was no evidence that 
this lock had been tampered with; the woodwork was not disturbed and 
the lock was not sprung or broken and the hole in the screen wire was 
not found until two or three weeks after the occurrence. It hkewise 
appears that the prosecutrix and her husband were stricken in the front 
room at the front door; that there was a small quantity of blood in that 
room and a greater quantity in the kitchen and on the back porch. 

If this evidence, considered in the hght most favorable to the State, 
justifies an inference reasonable and logical in its conclusions, which is 
consistent with the innocence of the defendant of the crime charged, the 
defendant 1s entitled to the benefit of that hypothesis. If the cireum- 
stances relied upon, considered in connection with the other testimony 
offered by the State, do not tend to exclude the hypothesis of imnocence, 
but is merely subject to an interpretation which would establish the 
guilt of the defendant, the defendant is entitled as a matter of law to 
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have that conclusion which is consistent with his innocence applied in 
his favor, for circumstantial evidence, when relied on to convict, should 
be clear, convincing, and conclusive in its connections and combinations, 
excluding all rational doubt as to the prisoner’s guilt. To justify the 
inference of guilt the circumstantial evidence must exclude to a moral 
certainty every other reasonable hypothesis. 

The circumstances relied upon by the State to estab.ish an unlawful 
breaking and entry, when considered as a whole, would tend to show that 
the entry was made through the front door, where the prosecutrix and 
her husband were assaulted, and that after the assault the defendant 
unlocked the back door and made his exit through the rear of the house. 
Certainly, this inference is as reasonable and logical—if not more so— 
as the one the State secks to have drawn from the testimony. There 
was very little evidence, if any, which would exclude this hypothesis, 
which is consistent with the defendant’s innocence. Certainly the testi- 
mony does not exclude this inference to a moral certainty. If, as the 
State contends, the defendant made his entry through the back door, 
just how he did so without damaging the woodwork, breaking or spring- 
ing the lock, or disturbing the key, which was on the inside of the lock, 
is shrouded in mystery and a subject merely of conjecture. 

“Evidence which merely shows it possible for the fact in issue to be 
as alleged, or which raises a mere conjecture that it is so, is an insufh- 
cient foundation for a verdict and should not be left to the jury.” 8S. +. 
Vinson, 68 N. C., 335. 

The evidence discloses that a vicious, felonious assault has been com- 
initted, but we must not permit the gravity of the crime committed to 
withdraw our attention from the controlling principles of law involved 
in this action. 

We conclude that there was no sufficient evidence of a felonious 
breaking and entry to justify the submission of this cause to the jury 
upon the principal or initial charge contained in the bill of indictment, 
and that to that extent the motion of the defendant to dismiss as of 
nonsuit should have been allowed. The case should have been sub- 
mitted to the jury only as to such of the lesser offenses embraced in the 
bill as are supported by the testimony. 

We have refrained, as far as possible, from detailing or discussing 
any of the evidence other than that which had a bearing upon the 
charge of unlawful breaking and entry for the reason that the defend- 
ant will again be tried for lesser offenses embraced within the present 
bill of indictment, or upon another and a different bill of indictment, 
as the solicitor may elect. 

For the reasons assigned, this cause 1s remanded for a 

New trial. 
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CORA EDWARDS, ADMINISTRATRIX OF TIIE ESTATE OF MARION EDWARDS, 
DECEASED, V. SOUTHERN RAILWAY COMPANY, L. H. WHITE, E. E. 
ENSLEY, ano A. D. MURRAY. 


(Filed 22 September, 1937.) 


1. Removal of Causes § 4a— 

Whether an action is separable is to be determined by the allegations 
of the complaint, and where the complaint states a joint cause, the action 
is not removable even though it may be later determined upon the trial 
that plaintiff is not entitled to recover from the parties jointly. 


2. Same—Complaint in this case held to state joint cause, and nonresident 
defendant’s motion to remove was properly denied. 


A complaint alleging that defendant agents and servants of the defend- 
ant railroad company had knowledge that plaintiff’s intestate, in an 
intoxicated or crazed condition, was standing in a position between the 
tender of the engine and the baggage ear, and negligently and willfully 
failed to perform their duty to have intestate removed from his perilous 
position, but permitted him to remain therein while the train was moving 
until he fell therefrom to his injury resulting in death, is held to state 
a joint cause of action against the railroad company and the individual 
defendants, and the railroad company’s motion to remove on the ground 
of separable controversy was properly denied. 


AppEAL by petitioner, defendant Southern Railway Company, from 
Phillips, J., 31 May, 1937. From Swary. .\fhirmed. 

The plaintiff in the complaint, of some length and in detail, set forth 
facts charging all the defendants with actionable negligence in refer- 
ence to the death of plaintiff’s intestate. That L. H. White was the 
engineer of the train, E. E, Ensley, conductor of the train, and A. D. 
Murray the ticket agent, and all joint tort-feasors. 

The allegations, in part: “That on 6 November, 1936, plaitiff’s 
intestate resided in Swain County, North Carolina, some miles from 
Bryson City, and on the morning of said date left his said home with 
the purpose and intention of going to Asheville, North Carolina, on 
business, and intended to travel to Asheville as a passenger on a train 
of the defendant company which left Bryson City about 11:30 o’elock 
a.m.; that plaintiff’s intestate eame to Bryson City, as plaimtiif is in- 
formed and believes, and went to the station owned and maintained by 
the defendant Southern Railway Company for the purpose of purchas- 
ing a ticket over defendant company’s line of railway to Asheville. 
That while plaintiff’s intestate was in and around the defendant com- 
pany’s said station at Bryson City he lost possession of his mental 
faculties and became crazed and disordered in his mind, so that he did 
not know or realize where he was, and was so crazed and disordered in 


62 IN THE SUPREME COURT. [212 


EpwaArkps wv, R. R. 


mind that he was unable to care for himself, or realize and understand 
where he was going or what he was doing; that said condition of his 
mind was due, as plaintiff is informed and believes, to intoxication or 
sudden illness, and plaintiff avers that the condition of her intestate 
was plain and apparent to all while he was in and around the station 
of the defendant railway company; that while plaintiff’s intestate was 
in this condition at and around said station of the defendant company, 
a passenger train, owned and operated by the defendant company, known 
as Train No. 17, arrived at said station en route to Murphy, North 
Carolina, and stopped for approximately ten minutes at said station, 
about 12:30 o’clock pm. That while said Train No. 17 was standing 
at said station, plaintiff’s intestate being crazed and mentally deranged, 
as aforesaid, and being without mind or power to care for himself, 
climbed on the baggage car of said passenger train No. 17, and stood in 
a position between the tender of the engine and said baggage car, in 
plain view of the servants and employees of the defendant company, 
including the defendants A. D. Murray, E. E. Ensley, and L. H. White. 
That before said train pulled out of said station the plaintiff’s intestate 
hollered and made other demonstrations, indicating that he was out of 
his head and mentally deranged and entirely incapable of taking care of 
himself. That he was seen while standing in said position before said 
train pulled out by employees of the defendant railway company who 
saw plaintiff’s intestate’s helpless condition and knew and realized that 
he would be killed unless removed from said dangerous and perilous 
position. . . . That the defendants E. E. Ensley, L. H. White, and 
A. D. Murray were notified and had actual knowledge that plaintiff’s 
intestate was on said Train No. 17, in said dangerous and perilous place 
and situation as aforesaid, in a crazed and mentally deranged condition, 
in imminent danger of being thrown under said train and killed; and 
thereupon it became and was the duty of said defendants, and each of 
them, to have plaintiff removed from said place of danger on said train; 
but the defendants, and each of them, knowingly, willfully, and reck- 
lessly and wantonly allowed plaintiff’s intestate to remain in said place 
of danger and peril on said train for more than an houy while same was 
proceeding toward Murphy, and failed and neglected to make any effort 
to have plaintiff’s intestate removed from said train, and plaintiff’s 
intestate was thereby caused, permitted, and allowed to be thrown under 
the wheels of said train and killed, all to plaintifi’s great damage, as 
hereinafter stated. That at the time Train No. 17 left Bryson City 
until plaintiff’s intestate was thrown under the wheels thereof and killed, 
as aforesaid, said intestate was in plain view, standing between the 
tender and baggage car of said train and hollering in a manner to 
attract attention, and plaintiff alleges that the defendants, and each of 
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them, knew that plaintiff was on said train in said dangerous and 
hazardous place and position, or by the exercise of ordinary care the 
defendants, and each of them, could have learned of plaintiff’s presence, 
and that he was mentally deranged, not able to care for himself, and 
was liable at any moment to be hurled beneath the wheels of said train; 
but said defendants negligently and recklessly failed to remove plain- 
tiff’s intestate from said train and from said dangerous place and situa- 
tion, and as the proximate result of said carelessness and negligence 
on the part of the said defendants, and each of them, plaintiff’s intestate 
was thrown from his position, as aforesaid, under the wheels of said 
train and killed, all to plaintiff’s great damage, as hereinafter stated. 
That the aforesaid careless, tortious, negligent, and reckless acts, con- 
duct, and omissions of the said defendants, and each of them, directly, 
materially, concurrently, jointly, and proximately contributed, to and 
were the direct, Joint, concurrent, and proximate cause of the injury 
and death of plaintifi’s intestate, and plaintiff avers that by reason 
thereof her said intestate was crushed, torn, mangled, and killed in the 
manner aforesaid, all to her great damage in the sum of $30,000.” 

The Southern Railway Company filed petition and comphed with the 
requirements to remove the action to the United States District Court 
for the Western District of North Carolina, and set forth in detail the 
reasons therefor. 

The clerk of the Superior Court of Swain County, N. C., rendered 
the following judgment: “It is thereupon considered and ordered by the 
court that the motion and petition of the defendant Southern Railway 
Company to remove the above entitled action from the Superior Court 
of Swain County, North Carolina, to the United States District Court 
for the Western District of North Carolina, for trial be and the same 
is hereby denied and overruled. Frank ILyatt, C. S. C., Swain County.” 

The Southern Railway Company appealed to the Superior Court from 
the judgment of the clerk of the Superior Court, and Phillips, J., ren- 
dered the following judgment: “It is therefore considered and ordered 
by the court that the motion and petition of the defendant Southern 
Railway Company to remove the above entitled action from the Superior 
Court of Swain County, N. C., to the United States District Court for 
the Western District of North Carolina for trial be and the same is 
hereby denied and overruled, and the order of the clerk overruling said 
motion is hereby affirmed.” 

To the making and signing of the foregoing order denying and over- 
ruling defendant Southern Railway Company’s motion and petition to 
remove the above ease to the United States District Court for trial, the 
petitioner, Southern Railway Company, excepted, assigned error, and 
appealed to the Supreme Court. 
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The defendant excepted and assigned error: ‘That his honor erred 
in entering judgment overruling defendant’s petition to remove this case 
to the U. 8. District Court for the Western District of North Carolina, 
and in entering order retaining said case in the State Court, as appears 
of record,” 


Hdwards €& Leatherwood for plaintiff. 
W. 7. Joyner and Jones & Ward for Southern Railway Company. 


Crarkson, J. We see no error in the judgment of the court below. 

In Trust Co. v. &. R., 209 N. C., 304 (311), speaking to the subject, 
is the following: “This matter was settled beyond question long ago in 
Morganton v. Hutton, supra (187 N. C., 736 [739]), and in Alabama 
Southern Ry. v. Thompson, 200 U. S., 206. In that case an action was 
brought by the administrator of Florence Jones against the railroad 
and Wm. H. Mills, as conductor, and Edgar Fullar, as engineer, for 
actionable negligence. The defendant corporation was organized under 
the laws of Alabama and the conductor and engineer and plaintiff were 
citizens of Tennessee, where the action was brought. The opinion (a long 
one), covering every phase of the law and citing a wealth of authorities, 
at p. 217, says: ‘In other words, the right to remove depended upon the 
ease made in the complaint against both defendants jointly, and that 
right, in the absence of a showing of fraudulent joinder, did not arise 
from the failure of the complainant to establish a joint cause of action,’ 
At pp. 218-19, speaking to the subject, it is said: ‘Docs this become a 
separable controversy within the meaning of the act of Congress because 
the plaintiff has misconceived his cause of action and had no right to 
prosecute the defendants jointly? We think, in the light of the adjudi- 
eations above eited from this Court, it does not. Upon the face of the 
complaint, the only pleading filed in the case, the action is joint. It 
may be that the state court will hold it not to be so. It may be, which 
we are not called upon to decide now, that this Court would so determine 
if the matter shall be presented on a case of which it has jurisdiction. 
But this does not change the character of the action, which the plaintiff 
has seen fit to bring, nor change an alleged joint cause of action into a 
separable controversy for the purpose of removal. The case cannot be 
removed unless it is one which presents a separable controversy wholly 
between citizens of different states. In determining this question the 
law looks to the case made in the pleadings, and determines whether the 
state courts shall be required to surrender its jurisdiction to the Federai 
courts. Southern Railway Co. v. Lloyd, 239 U. S., 496.” 

In Clevenger v. Grover, 211 N. C., 240 (248), it is said: “As was 
said in Hughes v. Railroad, 210 N. C., 730, the last case wherein this 
Court considered the question of removal of cases to the Federal Court: 


N.C.] FALL TERM, 1937. 65 


CAMPBELL v?. CASUALTY Co, 





a i 


‘It seems to be well settled that whether there is a separable controversy 
is to be determined by the complaint, and that whether resident defend- 
ants are joined fraudulently for the purpose of preventing removal of 
the cause to the United States Court is to be determined by the facts 
alleged in the petition for removal. Morganton v. Hutton, 187 N. C., 
786; Culp v. Ins. Co., 202 N.C., 87; Tate v. &R, R., 205 N. C., 515 Trust 
Co. v. R. R., 209 N. C., 804; Powers v. R. R., 169 U. 8., 92; Southern 
Ry. v. Lloyd, 239 U. S., 496; Welson v. Republic fron & Steel Co., 
957 U. S., 92. The petitioner must not only allege fraudulent joinder, 
but must state facts leading to that conclusion, apart from the pleader’s 
deduction. Crisp v. Fibre Co., 198 N. C., 772 ‘In order to warrant 
the removal on the ground of alleged fraudulent joinder, the petition 
must contain statements of the relevant facts and circumstances, with 
sufficient minuteness of detail, and be of such kind as rightly to engender 
or compel the conclusion that the joinder has been made in bad faith 
and without right” Crisp v. Fibre Co., 1938 N. C., 77; Fore v. Tanning 
(‘o., 175 N. C., 583; Cogdill v». Clayton, 170 N. C., 527; Smith rv. Quar- 
ries Co., 164 N. C., 3388; PR. A. wv. Lioyd, 239 UL S., 496. The omission 
of an employee, while acting in the scope of his employment, to perform 
a legal duty owed to a third person ordinarily imposes hability on both 
employee and employer. Vrust Co. v. R. R., 209 N. C., 804; Hollifield 
vr. Telephone Co., 172 N. C., 714; Hough «. R. R., 144 N. C., 692. 
When the facts set forth in the petition in the instant case as the basis 
for the allegation of fraudulent joinder are considered and analyzed 
in their relation to the cause of action alleged in the complaint, it is 
apparent that they are insufficient for that purpose under the rule laid 
down in Crisp rv. Fibre Co., supra, and Trust Co. 1. R. R., supra.” 
For the reasons given, the judgment 1s 


Affirmed. 





LOUISE W. CAMPBELL v. AMERICAN FIDELIVY & CASUALTY 
COMPANY. 


(Filed 22 September, 1937.) 


41. Insurance § 44—Employee riding pass held not within clause excluding 
employees while operating, maintaining, or using vehicle. 

The policy of liability insurance procured by a bus company exeluded 
liability for injury to any emplovee of assured while operating, maintain- 
ing, repairing, or using any vehicle covered by the policy. Plaintiff was 
injured while riding on a pass given her as compensation for answering 
the phone at her hotel used as a bus terminal, and for giving information 
about the fares, baggage, and schedules. Held: Construing the policy 
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in accordance with the rights of assured and the intent of the parties, 
plaintiff, conceding she was an employee. was a passenger for hire at 
the time of the injury, and was not injured while operating, maintaining, 
repairing, or using the vehicle within the meaning of the noncoverage 
clause. 


2, Same—Employee riding pass held not within clause excluding liability 


4, 


= 
2 * 


6. 


to employees in course of trade or business of assured. 


The policy of liability insurance procured by a bus company excluded 
liability to any employee of assured arising out of ancl in the course of 
the trade, business, profession, or occupation of assured. Plaintiff was 
riding a pass given her for services rendered by her at assured’s bus 
station in giving information to prospective passengers. Held: Constru- 
ing the policy in accordance with the intention of the parties, the non- 
coverage clause excluded liability to employees injured while acting 
within the scope of their employment, and plaintiff’s injuries were not 
sustained in the scope of her employment and insurer may not escape 
liability therefor under the noncoverage clause. 


Judgments § 29— 


An insurer having entire control of the defense of an action against 
insured is bound by the judgment, even though it is not a party to the 
suit, and may not assert in a subsequent action that the injured person 
was not a passenger for hire when this issue is adversely determined 
against it in the former action. 


Carriers § 15— 


An employee riding a pass given as compensation for services rendered 
is a passenger for hire. 


Carriers § 21— 


A carrier owes the same degree of care to a gratuitous passenger as it 
owes to a passenger for hire. 


Insurance § 43—Under facts, insurer held estopped to deny liability on 


ground that assured had no franchise to operate buses in the State. 


Assured operated buses largely in another State and had no franchise 
in this State, but its buses were used in North Carolina on routes 
assigned another company, controlled by the same interests, which did 
have a franchise in this State. The policy taken out by assured had 
an endorsement attached thereto expressly providing insurance on its 
buses covered by the policy while engaged in the transportation of 
passengers for compensation in North Carolina. Plaintiff was injured 
while riding on a bus of assured in North Carolina. Held: Insurer will 
not be heard to deny liability on the ground that assured had no franchise 
to operate buses in North Carolina. 


APPEAL by the defendant from Williams, J., at April Term, 1937, of 


Currituck. No error. 


On 22 April, 1930, the defendant issued to the assured, Virginia 


Beach Bus Line, Inc., and/or Coastal Coach Lines, Inc., its Policy No. 
PT-6491, indemnifying the assured “against any loss arising or resulting 
from claims on account of bodily injury or death suffered by any person 
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or persons other than the assured and his employees excluded herein as 
a result of accident occurring while the policy is in force.” The policy 
carried the usual requirement that the defendant should defend actions 
for the recovery of damages. 

There was a clause in said policy excluding certain employees of the 
assured from the coverage of said policy. 

Bus No. 15 of Mack make, with Motor No. BA 708-79, was specifi- 
cally included in the policy by endorsement. The liability to anyone 
individually was likewise limited to $5,000. 

As required by resolution adopted by the Corporation Commission of 
North Carolina in 1927, endorsement (d) was likewise attached to said 
policy. This endorsement provides: 

“The insurance granted under this policy is hereby extended to cover 
any motor vehicle, . . . specifically named, numbered, or otherwise 
designated, or described in the policy sufficiently for identification, 
operated by the assured while actually engaged in the transportation of 
passengers for compensation upon any of the pubhe highways in the 
State of North Carolina.” 

The Virginia Beach Bus Line, Inc., will hereafter be referred to as 
Bus Line, and the Coastal Coach Lines, Inc., will be referred to as 
Coach Lines. 

Plaintiff, while riding on one of the buses of the assured Bus Line 
named in said policy, to wit: Bus BA 703-79, on 11 September, 1930, 
suffered certain personal injury. Suit was instituted against the Bus 
Line and judgment was recovered in the sum of $8,645. Upon notice 
to this defendant, it appeared, assumed control, and directed the defense 
of the Bus Line in said suit. 

The Bus Line having become insolvent, this suit was instituted by the 
plaintiff to recover of the insurer the amount of her recovery, subject 
to the limitations in the policy. 

The defendant denied lability (a) for that the plaintiff, being an 
employee of the Bus Line, did not come within the coverage of the 
policy; (b) for that the policy limited the use of the motor vehicle in 
question to transportation of passengers for compensation purposes on 
schedule over routes authorized by the North Carolina Corporation 
Commission, and that the assured Bus Line had no franchise to operate 
buses within the State of North Carolina. 

The Bus Line and the Coach Lines were controlled by the same inter- 
ests and the two lines interchanged buses, the Bus Line buses being 
used at times on the scheduled runs of the Coach Lines under its fran- 
chise in North Carolina. 

Judgment was rendered in the court below in favor of the plaintiff 
and against the defendant in the sum of $5,000, and the defendant 
appealed. 
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W. Hl. Oakey and McMullan & McMullan for plaintiff, appellee. 
Thompson & Wilson for defendant, appellant. 





Barnuiti, J. The hotel of the plaintiff at Hertford, N. C., was used 
by the Bus Line as a passenger station, or a bus stop. She rendered 
service to the Bus Company by answering the telephone, giving informa- 
tion about the arrival and departure of buses and about the schedule, 
fares, and baggage. In return she received a pass entitling her to ride 
free of charge on the buses of the Bus Line. When injured she was 
riding on the bus by virtue of the pass, going from Hertford to Norfolk. 

It may then be conceded that the plaintiff was an employee of the 
Bus Line at the time of her injuries. Her duties as such employee were 
confined to her hotel and her sole compensation was the pass she 
received. 

Was the plaintiff excluded from the coverage of the policy cited by 
reasons of the provisions therein, excluding certain employees from the 
protection of the policy? 

Subsection .\ of the noneoverage clause excluded any employee of the 
assured while operating, maintaining, repairing, or using any automobile 
covered therein. The word “using” as contained in this clause would 
not embrace use as a passenger. Plaintiff’s duties did not require her 
to operate, maintain, repalr, or use any of the automobiles of the Bus 
Line. <A reasonable interpretation of this language, bearing in mind the 
rights of the assured and the intent of the parties to the contract, leads 
to the conelusion that plaintiff does not come within this section of the 
noncoverage clause. 

Subsection B excludes liability to any employee of the assured arising 
out of and in the course of the trade, business, profession, or occupation 
of the assured. It seems to be clear that the intent of this section was 
to exclude those employees suffering injury which occurred in the course, 
and which grew out of their employment in the trade, business, profes- 
sion, or occupation of the assured; that is, those employees injured while 
acting within the scope of their employment. 

Broadly speaking, the noncoverage clause excludes only those em- 
ployees who were injured while about their master’s business. The 
plaintiff falls within neither of these classes. 

Although she was an employee of the Bus Lines she was not acting 
within the scope of her employment at the time of her injury. Although 
riding upon a pass given her in return for her services, she was a 
passenger for hire. The plaintiff’s status as a passenger for hire at the 
time of her injury has heretofore been judicially determined in plain- 
tiff’s former action against the insured Bus Line, which the instant 
defendant exclusively defended at all stages. The jury found, in re- 
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sponse to issues submitted, that the plaintiff was injured by the negh- 
gence of the Bus Line while traveling as a passenger for hire on one of 
its buses. 

The defendant insurer, having assumed full control of the defense in 
that cause, cannot now be heard to question the legal status of the plain- 
tiff as a passenger at the time of her injury. /ynding v. Home Acei- 
dent Insurance Company, 85 A. L, R., 41 (Note): Fullerton v. UL ®&. 
Casualty Company, 6 A. I. R., 383 (Note). 

“Where the insurer, although not being a party to an injured person's 
suit against the insured, conducts the defense of that suit, although in 
the name and behalf of the insured, with full opportunity to mtervene 
therein and set up such defense as it deems proper, it is bound by the 
result thereof when sued later by the injured person.” 6 Blashfield’s 
Cye. on Automobile Law and Practice, see. 4076, page 442. 

This defendant insurer having undertaken the defense in the case of 
this plaintiff against the insured, being responsible under its policy over 
to the assured on account of any judgment this plaintiff recovered 
against the assured for damages caused by the negligence of the assured, 
is bound by the judgment therein. 

Even though this question had not been judicially determined in a 
manner binding upon the defendant, we would hold that the plaintiff 
was a passenger for hire. 

Passes issued for a valuable consideration, whether money or serv- 
ices, are in no sense gratuitous, and an employee riding on such a pass 
is a passenger for hire. NV. S. RA. 2. Co. v. Chapman, 244 U.S., 276; 
Grand Trunk Ry. Co. v. Stephens, 24 U. 8. Law Edition, 535. 

In 10 C. J., 635-6, it is said: “A person riding on a pass is as much 
a passenger as if he were paying full fare, unless he refuses to comply 
with the conditions thereof, and, if the pass 1s given for a valuable con- 
sideration, he is a passenger for hire.” 

In 10 C. J., 637, it is said, to like effect: “The consideration for the 
passes for such person is the service he renders.” 

To the same effect it is said in Powell v. Union Pacific R. R. Co., 255 
Mo., 420: “Where a railroad company engages an attorney to act as its 
local counsel, and gives him an annual pass in consideration of his 
agreement not to accept any cases against the company, the attorney, 
although using the pass on his own business, is a passenger.” 

Even though the plaintiff had been a gratuitous passenger, the assured 
would have owed her the same degree of due care. To this effect see 
Cates v. Hall, 171 N. C., 360. 

We hold, then, that the plaintiff was not excluded from the coverage 
of said policy by reason of her employment by the Bus Lines. 
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Is plaintiff barred from recovery in this action by reason of the fact 
that the policy hmited the use of the motor vehicle in question to trans- 
portation of passengers for compensation purposes on schedule over 
routes authorized by the North Carolina Corporation Commission and 
the Bus Line had no franchise to operate buses within the State of 
North Carolina ? 

The Bus Line, operating largely in the State of Virginia, but whose 
buses were used in North Carolina on routes assigned the Coach Lines, 
and the Coach Lines were equally insured by defendant’s policy. This 
policy, by endorsement attached thereto, expressly provides that: “The 
Insurance granted is extended to cover any motor vehicle . . . spe- 
cifically named, numbered, or otherwise designated, or described, in the 
policy sufficiently for identification, operated by the assured while ac- 
tually engaged in the transportation of passengers for compensation 
upon any of the public highways of the State of North Carolina.” The 
bus upon which plaintiff was riding at the time of her injury was 
specifically included in the policy and was being actually operated for 
the transportation of passengers for hire upon the public roads of North 
Carolina at the time plaintiff was injured. This defendant cannot now 
be heard to deny its lability under its policy by reason of the fact that 
at the time of the accident, resulting in injury to the plaintiff, it held 
no franchise from the Corporation Commission of North Carolina, 
authorizing it to operate its buses upon the public roads of North 
Carolina. The plaintiff is not excluded from the protection of the 
policy by reason of that fact. There was no error in the judgment 
below. 

No error. 





LEILA M. GLASS, THOS. A. MITCHELL anp Wire, MARY L. MITCHELL. 
v. LYNCHBURG SHOE COMPANY, L. M. SHEFFIELD, SHERIFF, AND 
W. R. DALTON, TRUSTEE. 


(Filed 22 September, 1937.) 
1. Deeds § 10b— 


While an unregistered deed is good as between the parties, it does not 
convey the complete title and is ineffectual as against subsequent grantees 
under registered deeds and creditors of the grantor, C. S., 3309. 


2. Same: Adverse Possession § 9a—Where grantee in unregistered deed 
conveys by registered deed, registered deed is color of title. 

While an unregistered deed is not color of title as against subsequent 
grantees under registered deeds and creditors of the grantor, C. S., 3309, 
where the grantee in the unregistered deed conveys by registered deed, 
and mesne conveyances from him are duly registered, such registered 
deeds are color of title, C. S., 428, and where the land is held by actual 
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possession successively by the grantees in such chain of title continuously 
for over seven years prior to the filing of a judgment against the grantor 
in the unregistered deed, the grantor in the unregistered deed is divested 
of title by adverse possession prior to the filing of the judgment, and the 
judgment does not constitute a lien against the land. 


AppEaL by defendants from Ervin, J., at May Term, 1937, of 
RocKINGHAM. 

An action brought by the plaintiffs to restrain the sale under execu- 
tion of the lands described in the complaint and to remove as cloud 
upon title the judgments under which the execution issued. 

The parties waived jury trial and agreed that the court should find 
the facts without a jury, and on hearing all the facts were admitted 
of record. 

R. L. Borland, widower, who had title in fee simple, conveyed the 
land in question to W. B. Wray by deed dated 14 June, 1912. W. B. 
Wray entered into possession immediately but did not register his deed. 
He claimed only under it. Wray conveyed to J. D. Glass by deed dated 
27 July, 1912, registered 22 August, 1912. J. D. Glass and wife, 
Leila M. Glass, executed deed of trust to W. R. Dalton, trustee, to secure 
indebtedness to a third party. This deed of trust was dated 25 Septein- 
ber, 1912, registered 5 October, 1912. W. R. Dalton, trustee, foreclosed 
under the deed of trust and conveyed to Leila M. Glass by deed dated 
20 October, 1917, registered 31 October, 1917. J. D. Glass having died 
11 March, 1917, Leila M. Glass, widow, conveyed a portion of the land 
to Thos. A. Mitchell and wife, Mary L. Mitchell, by deed dated 22 Feb- 
ruary, 1924, registered 23 February, 1924. 

Plaintiffs claim title by adverse possession under the registered deeds 
as color of title. 

The deed from W. B. Wray to J. D. Glass, the deed of trust from 
J. D. Glass and wife to W. R. Dalton, trustee, the deed from W. R. 
Dalton, trustee, to Leila M. Glass, and the deed from Leila M. Glass to 
Thos. A. Mitchell and wife were based upon valuable consideration, 
were duly executed, delivered, and registered, were sufficient in form 
to convey and purported to convey the land in fee simple by specific 
description. 

Immediately upon obtaining deed from W. B. Wray, 27 July, 1912, 
J. D. Glass entered into actual possession of the land under said deed, 
“claiming the same as his own,” and he and the plaintiffs, claiming 
under him and under said subsequent conveyances, continued such 
actual, open, and notorious possession under known and visible lines 
and boundaries, and were in such possession on 16 November, 1925. 

Defendant Lynchburg Shoe Company obtained judgments against 
R. L. Borland, which were duly docketed as provided by law on 16 
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November, 1925. In January and February, 1935, executions were 
issued to defendant L. M. Sheffield, as sheriff, who, under authority 
thereof, levied upon and advertised for sale all the land in controversy, 
both that claimed by plaintiff Leila M. Glass and that by Thos. A. 
Mitchell and wife, in the manner and in accordance with law. The 
sale was enjoined in this action. R. L. Borland is insolvent and with- 
out property sufficient to satisfy the execution. 

Upon these facts the court below concluded as matters of law, in 
substance, the following: (1) The deed from R. L. Borland to W. B. 
Wray, not having been registered in compliance with the Connor Act, 
C. §., 3309, that plaintiffs do not derive any title under said R. L. 
Borland. (2) That the deed from W. B. Wray to J. D. Glass, the deed 
of trust from J. D. Glass and wife to W. R. Dalton, trustee, the deed 
from W. R. Dalton, trustee, to Leila M. Glass, constitute color of title 
to the land claimed by Leila M. Glass; and that the said deed, the deed 
of trust, and the deed from Leila M. Glass to Thos. A. Mitchell and 
wife constitute color of title to the land claimed by Thos. A. Mitchell 
and wife. (3) That the acts of Leila M. Glass and J. D. Glass in 
possessing the land claimed by Leila M. Glass, and the acts of Thos. A. 
Mitchell and wife, Leila M. Glass, and J. D. Glass in possessing the 
portion of the land claimed by Thos. A. Mitchell and wife, under the 
said deeds, from 25 September, 1912, to 16 November, 1925, as to each 
portion of land, constituted in law adverse possession for more than 
seven years, to wit, for a period of thirteen years. (4) That title had 
been ripened in Leila M. Glass and in Thos. A. Mitchell and wife, 
respectively, to the land claimed by each by such adverse possession 
under color of title prior to the docketing of the judgments of defendant 
Lynchburg Shoe Company against R. L. Borland, 16 November, 1925, 
and hence R. L. Borland had no title to said lands upon which the liens 
of said judgments could attach. 

From an adverse judgment in accordance with such rulings, the de- 
fendants appealed to the Supreme Court, and assigned error. 


Allen H. Gwyn for plaintiffs, appellees. 
W. &. Dalton and P. W. Ghidewell for defendants, appellants. 


Winporne, J. The court below was correct in holding: (1) That 
plaintiffs derived no title from R. L. Borland, and (2) that the unregis- 
tered deed appearing in the chain of title to the property in question 
did not prevent subsequent deeds in the chain, which are duly registered, 
being color of title under which title may be ripened by adverse posses- 
sion as against creditors and purchasers for value of the grantor in such 
unregistered deed. This conclusion is not in conflict with the Connor 
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Act, C. S., 3309, and gives effect to the statute relating to adverse posses- 
sion under color of title, C. S., 428. 

Considering these two statutes together, and giving effect to each, as 
applied to the fact situation in the present case, title remained in R. L. 
Borland until he was either divested of it by the registration of his deed 
to W. B. Wray, or divested of it by adverse possession for seven years 
under color of title, C. $., 428. 

The unregistered deed from R. L. Borland to W. B. Wray was good 
as between them; Warren v. Williford, 148 N. C., 474; Weston v. 
Lumber Co., 160 N. C., 263-266, 75 S. E., 800; but until it was regis- 
tered W. B. Wray did not acquire a completed title—the real title. 
C.S., 3309. Hence, the deed from W. B. Wray to J. D. Glass purported 
to convey, and was sufficient in form to convey, but failed to convey the 
real title. The registration of that deed in 1912 put the world on notice 
that it purported to convey the title to Glass. Subsequent mesne con- 
veyances, when registered, had like effect. 

A deed of that character is color of title in accordance with a long 
line of decisions of this Court. In Tate v. Southard, 10 N. C., 119, 
Justice Henderson wrote: “Color of title may be defined to be a writing 
upon its face professing to pass title, but which does not do it, either 
from a want of title in the person making it, or the defective mode of 
conveyance that is used.” This definition has been accepted through the 
years and cited with approval in numerous cases, among which are: 
Smith v. Proctor, 1389 N. C., 314, 51 S. E., 889; Greenleaf v. Bartlett, 
146 N. C., 495, 60 S. E., 419; Burns v. Stewart, 162 N. C., 360, 78 
S. E., 321; Seals v. Seals, 165 N. C., 409, 81 8S. E., 613; Crocker v. 
Vann, 192 N. C., 422, 135 S. E., 127. 

The case of Johnson v. Fry, 195 N. C., 882, 143 8. E., 857, is in point 
in the present case. The pertinent facts there are: Alex Evans executed 
deed to Evander McIver on 14 May, 1892, for the land in question. 
This deed was not registered until 80 November, 1923. McIver had 
possession of the land six years prior to the date of the deed, and he and 
those claiming under him remained in continuous possession from the 
date of the deed, claiming to be the owners thereof. The defendant 
K. R. Hoyle obtained and docketed a judgment against Alex Evans on 
12 December, 1921. The Court states, p. 839: “Evander Mclver and 
those in privity, including plaintiffs, held the possession under known 
and visible lines and boundaries at least twenty-eight years, it goes 
without saying adverse to Alex Evans, as he parted with the title and 
possession and the possession was under known and visible lines and 
boundaries, necessarily adverse to Alex Evans and all other persons. 
The law, C. S., 480, steps in and says such adverse possession for twenty 
years so held gives a title in fee to the possessor of such property, the 
plaintiff, those in privity.” 
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There the unregistered deed did not prevent the grantees setting up 
adverse possession for twenty years. 

In like manner, the unregistered deed from R. L. Borland did not 
prevent and preclude the plaintiffs setting up title by adverse possession 
for seven years under the color of title of subsequent registered deeds in 
the chain of title. 

The defendants contend that R. L. Borland is the common source of 
title and that under the Connor Act plaintiffs cannot ignore the unregis- 
tered deed from R. L. Borland to W. B. Wray. Defendants rely upon 
the cases, Austin v. Staten, 126 N. C., 783, 36 S. E., 338; Collins v. 
Davis, 182 N. C., 106, 43 S. E., 579; Haton v. Doub, 190 N. C., 14, 
128 S. E., 494; McClure v. Crow, 196 N. C., 657, 146 S. E., 718. 

The cases are distinguishable from the instant case in fact situation 
in that in each of them an unregistered or defectively registered deed 
from a common grantor was sought to be used as color of title. Two 
deeds from a common grantor were involved in all except Haton v. 
Doub, supra, in which lien of judgment was set up against an unregis- 
tered deed. The Connor Act, C. S., 3309, applied. Jt is noted that 
the possession relied upon in these cases was of less duration than twenty 
years, Johnson v. Fry, supra. 

In speaking of the doctrine set forth in Austin v. Staten, supra, it is 
said in Collins v. Davis, supra, at p. 111: “We therefore hold that 
where one makes a deed for a valuable consideration, and the grantee 
fails to register it, but enters into possession thereunder and remains 
therein for more than seven years, such deed does not constitute color 
of title and bar the entry of a grantee in a subsequent deed for valuable 
consideration who has duly registered his deed. . . . Except in cases 
coming within this rule, the rights acquired by adverse possession for 
seven years under color of title are not disturbed or affected by the act 
of 1885 (Connor Act). To this extent we affirm the law as laid down 
in Austin v. Staten, supra.” The instant case does not come within the 
rule so affirmed. 

The plaintiffs and those under whom they claim had been in actual 
possession of the property in question under known and visible lines and 
boundaries, claiming as their own from 22 August, 1912, to 16 Novem- 
ber, 1925, more than thirteen years under deed from W. B. Wray to 
J. D. Glass, and more than eight years under the deed from W. R. 
Dalton, trustee, to Leila M. Glass prior to the date of the docketing of 
the judgments which defendants contend became a lien on the land in 
question. At that time R. L. Borland had been divested of all title to 
the land in question. 

We concur in the ruling of the court below. The judgment is there- 
fore 

Affirmed. 
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THE FLORSHEIM SHOE COMPANY vy. THE LEADER DEPARTMENT 
STORE, INC. 


(Filed 22 September, 1937.) 


1. Actions § 4— 
The courts of a state will not tend their aid to the enforcement of a 
contract which violates its positive legislation. 


2. Monopolies § 2—Agreement that retailer should sell products upon con- 
dition that he not sell like products of competitors is unlawful. 

An agreement that a retailer should handle the product of a certain 
manufacturer upon condition that the retailer should not sell like products 
of other manufacturers within the same price range js held prohibited by 
C. 8., 25638 (2), and unenforceable in our courts, and dves not fall within 
C. S., 2563 (6), permitting, in the absence of an intent to stifle competi- 
tion, a contract granting the seller an exclusive ageney for a product 
within a certain territory. 


3. Monopolies § 3b: Actions § 4—Party may not recover when it must 
make out its case by showing illegal contract. 

Plaintiff sued on an open account, and defendant admitted the account 
and set up a counterclaim, alleging that plaintiff had breached its con- 
tract granting defendant exclusive agency for the sale of plaintiff’s 
product, but defendant’s evidence established an unlawful agreement 
under which defendant was to sell plaintiff’s product upon condition that 
defendant was not to sell the products of plaintiff’s competitors, C. S%., 
2563 (2). Defendant contended that such unlawful agreement was un- 
enforceable by the plaintiff only, for that the statute placed a penalty 
upon the seller and not upon the buyer. Held: In order for defendant 
to establish its counterclaim it had to make out its case by showing the 
illegal contract, and the courts will not hear it in establishing such case. 

4. Appeal and Error § 41— 


Where the rights of the parties are determined by the decision on one 
question of law, other questions discussed in the briefs need not be 
decided. 


Turs is a civil action, tried before Clement, J., BuNcoMBE Superior 
Court, on appeal from the general county court of Buncombe County, 
heard by consent at Chambers at North Wilkesboro, N. C., 17 August, 
1937. Reversed. 

The plaintiff instituted the action in the general county court of 
Buncombe County to recover upon an open account for merchandise and 
for the value of an electric sign. The defendant admits the plaintiff’s 
account and the value of the electric sign was agreed upon. In its 
answer the defendant set up a cross action and counterclaim, alleging 
damages arising from the breach of a contract, under the terms of which 
the plaintiff granted the defendant an exclusive agency in Asheville to 
sell plaintiff’s nationally known and advertised “Florsheim Shoes.” 
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Verdict and judgment in favor of the defendant and the plaintiff, 
assigning errors, appealed to the Superior Court. 

The court below, overruling the plaintiff's exceptive assignments of 
error, affirmed the judgment of the general county court, and the plain- 
tiff appealed. 


Hedrick & Hall, J. G. Merrimon, and Chas. G. Lee, Jr., for plaintiff, 
appellant. 
Williams & Cocke for defendant, appellee. 


BaRNHILL, J. The evidence discloses that from 1921 «until the spring 
of 1935 plaintiff sold its shoes in Asheville exclusively to S. I. Blomberg 
and his successor, The Leader Department Store, Inc. In the spring of 
1935 plaintiff procured another dealer in the town of Asheville and dis- 
continued sales to the defendant. The defendant contends, and the jury 
found, that the sales to The Leader Department Store, Ine., and its 
predecessor were made under a contract of exclusive agency. ‘The plain- 
tiff denied the contract, and contended that it discontinued sales to the 
defendant for the reason that the defendant did not pay its bills 
promptly, and at times became heavily indebted to the plaintiff. 

The contract relied upon by the defendant was testifted to by S, I. 
Blomberg as follows: “We gave you exclusive sole agency for those 
shoes when Mr. Harper was here, and he gave it to you. because I told 
him to do so, and as long as you will pay your bills and advertise those 
shoes and not carry a competitive line, that is, a line that don’t conflict 
in price with the Florsheim shoe, which were retailing at that time for 
$10.00, $12.00, and $14.00, he says you can have the shoes. You don’t 
have to worry about how many shoes you are going to carry, because 
we are going to carry your account the same as we do hundreds of 
others, you can take your time and you can pay when convenient; don’t 
pay any attention about paying the bills exactly on time, but you must 
advertise them and you must not carry any other line of shoes except 
Florsheim shoes. Mr. Harper told me he would give me exclusive sole 
agency for the Florsheim shoes, providing as long as I pay my bills, 
with the provision that I don’t handle any other kind of shoes, that is, 
competitive, that is a competitive price, to the Florsheim shoe, and that 
I could pay my bills when convenient. I agreed to take on the shoes 
and advertise them, not handle any other line, and he agreed to furnish 
me with shoes from time to time just when we needed them and that I 
would pay my bills. My best recollection is that Mr. Schaaf came down 
either 1922 or 1923. He certainly did tell me that I had the exclusive 
agency to sell these shoes. He said one of the conditions was that I 
had to advertise them. He said one of the conditions to allow me to 
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sell these shoes under this agreement was I should not carry or sell any 
other shoes of competitive price range. The agreement was that I was 
not allowed to sell any shoes at prices reasonably competitive with the 
Florsheim shoe, J wasn’t under any obligation to buy a certain number, 
but to handle their line and nobody’s else. According to our agreement 
I was supposed to buy their shoes and nobody’s else. We stuck to it 
and didn’t buy anybody’s else shoes. At no time during the whole period 
did I carry or buy any other shoes within the price range of Florsheim 
shoes. That is the only shoe we carried and advertised, because we had 
an agreement with Mr. Schaaf and the Florsheim people that we did not 
put in any other line except the $5.00 shoes ‘that Friendly Five.” I 
was supposed to buy from him all of the Florsheim shoes the trade 
demanded. Whatever our trade demanded, needed, I was supposed to 
buy Florsheim shoes and no other kind of shoes.” 

Is the contract, which the evidence of the defendant tends to establish, 
void for that it violates subsection 2 of C.S., sec. 2563, or does subsection 
6 thereof apply? If it 1s a contract prohibited by subsection 2, it is 
unlawful and unenforceable. If subsection 6 is the pertinent provision 
of the statute, an intent to stifle competition must appear in order to 
defeat a recovery by defendant. Upon the question as to whether the 
defendant’s counterclaim should have been dismissed as of nonsuit, these 
subsections constitute the battleground between the parties. The rights 
of the parties in this particular are to be determined by an interpreta- 
tion and application of the evidence in relation to these two subsections 
in the light of the decisions of this Court in Fashion Company v. Grant, 
165 N. C., 453, and in Mar-Hof Company v. Rosenbacker, 176 N. C., 
330, 

C. S., 2563, is the codification of chapter 41, section 5, Public Laws 
1933, and provides: “In addition to the matters and things hereinbefore 
declared to be illegal, the following acts are declared to be unlawful, 
that 1s, for any person, firm, corporation, or association, directly or 
indirectly, to do, or to have any contract, express or knowingly implied, 
to do any of the acts or things specified in any of the subsections of this 
section.” Subsection 2 thereof, which is the same as subsection (b) in the 
original law, reads: “To make a sale of any goods, wares, merchandise, 
articles, or things of value whatsoever in North Carolina, whether 
directly or indirectly, or through any agent or employee, upon the condi- 
tion that the purchaser thereof shall not deal in goods, wares, merehan- 
dise, articles, or things of value of a competitor, or rival in the business 
of the person, firm, corporation, or association making such sale.” 

We are called upon to determine whether the contract, as established 
by the defendant’s evidence, comes within the terms of this subsection. 

If the contract violates the provisions of the quoted statute it is 
unenforceable. It is well settled that the courts of a state will not lend 
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their aid to the enforcement of a contract when the contract violates 
the positive legislation of the state of the forum. Fashion Company vr. 
Grant, supra. 

Under the contract testified to by the defendant’s witness, the plaintiff 
was to make sale of goods, wares, and merchandise to the defendant upon 
the condition that the defendant should not handle any similar merchan- 
dise of a competitor, that is, that he should not handle or sell any other 
shoe which sold within the price range of the Florsheim shoe. The sale 
of merchandise which this subsection condemus is a sale made on the 
condition that the purchaser thereof shall not deal in goods, wares, mer- 
chandise, articles, or things of value of a competitor or rival in the 
business of the person, firm, corporation, or association making such 
sale. The witness on more than one occasion testified in effect that one 
of the conditions upon which the defendant was allowed to handle the 
shoes of the plaintiff under this agreement was that the defendant should 
not carry or sell any other shoes of a competitive price range. It was 
expressly held in Fashion Company v. Grant, supra, that a contract 
of this nature was prohibited by the cited statute and was unenforceable 
in the courts of North Carolina. 

The defendant alleges a contract of exclusive agency and insists that 
subsection 6 of C. S., 2563, is apposite, and that its contract is enforce- 
able unless an intent to stifle competition appears. It relies upon Jar- 
Hof v. Rosenbacher Company, supra. If we were considering the alle- 
gations of the counterclaim rather than the evidence of the defendant, we 
would be prone to concede that the position of the defendant is well 
taken. The demurrer interposed by plaintiff was properly overruled. 
ITowever, the defendant’s evidence does not fit the shoe prepared for it in 
defendant’s further answer. It is a case where the defendant alleged 
itself into court on its counterclaim, and then proved itself out of court 
by its evidence. 

An examination of Mar-Hof Company v. Rosenbackher, supra, dis- 
closes that the decision in this case turned upon an interpretation of 
subsection 6, C. S., 2563, under which an intent: to stifle competition 
must appear. It does not expressly or impliedly overrule Grant's case, 
supra. To the contrary, the Court cited and distinguished the Grunt 
case, supra, In its opinion in the following language: “We were cited 
by counsel to the case of Fashion Company v. Grant, 165 N. C., 453, as 
an authority against our present decision, but in that case the contract 
came under another section of the statute and contained a stipulation 
that rendered it void by express and unequivocal terms of the portion 
of the law directly applicable.” 

The defendant contends, however, that even if the contract established 
by it comes within the provisions of subsection 2, C. S., 2568, it is un- 
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enforceable by the plaintiff only. It calls the attention of the Court to 
the fact that the statute places a penalty only upon the seller and not 
upon the buyer. This contention is answered in the language of section 
348 of Story’s Agency, as follows: “The distinction between the cases 
where a recovery can be had and the cases where a recovery cannot be 
had of money connected with illegal transactions which seems now best 
supported is this: That wherever the party seeking to recover is obliged 
to make out his case by showing the illegal contract or transaction, or 
where it appears that he was privy to the original illegal contract or 
transaction, then he is not entitled to recover any advance made by him 
connected with that contract.” Fashion Company v. Grant, supra; 
Culp v. Love, 127 N. C., 461; Bluthenthal v. Kennedy, 165 N. C., 372. 

If the defendant’s contract was strictly as alleged in his cross action, 
we would be prone to hold that it was enforceable. However, the testi- 
mony offered has in it vital provisions not alleged and brings it squarely 
within the terms of subsection 2, C. S., 2563. Fashion Company v. 
Grant, supra, is controlling. The contract relied upon violates the 
positive legislation of the State, and in order to recover the defendant 
is obliged to make out his case by showing the ulegal contract or trans- 
action. 

The plaintiff further attacks the validity of defendant’s alleged con- 
tract for want of mutuality and by reason of the indefiniteness of its 
terms of duration. These interesting questions are debated in the briefs 
at some length. As our conclusion on the first point is determinative of 
the action, it 1s unnecessary for us to discuss or decide them. 

The exception of the plaintiff to the refusal of the general county 
court to grant its motion to dismiss the defendant’s cross action as of 
nonsuit should have been sustained. 

Reversed. 





WARREN A, SMITH vy. ATLANTIC JOINT STOCK LAND BANK OF 
RALEIGH. 


(Filed 22 September, 19387.) 


1. Appeal and Error § 37e— 
Findings of fact by a referee approved by the judge are conclusive on 
appeal when supported by any competent evidence. 
2. Appeal and Error § 40a— 


Upon appeal from judgment supported by findings of fact of the referee 
approved by the judge, the Supreme Court must determine only whether 
there was any evidence to support the findings. 
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3. Contracts § 22: Master and Servant § 9—-Evidence held sufficient to 
support finding that plaintiff was to receive commissions on all sales 
of real estate made in his district. 


Plaintiff introduced in evidence a letter from defendant employer. 
30 March, 1932, stating he was to receive a certain salary plus commis- 
sions on approved real estate sales, and testified in explanation thereof 
that he was assigned a definite territory, and that it was agreed he should 
receive commissions on all real estate sales within the territory. Plain- 
tiff also introduced a letter written by defendant about a year later 
stating that defendant had decided that no more commissions should be 
paid its district employees except on sales actually made by them or 
their assistants. Defendant introduced in evidence a statement signed 
by plaintiff 24 February, 1988, stating that he was to receive commis- 
sions only on sales actually made by him. Held: Plaintiff introduced 
some evidence sufficient to sustain the finding of the referee that it was 
agreed he should receive commissions on all real estate sales made in his 
district, and his inconsistent statement introduced by defendant does not 
preclude such finding, the conflicting evidence being for the trier of fact. 

Stacy, C. J., dissenting. 


BARNUILL and WINBORNE, JJ., concur in dissent. 


AprpesL by defendant from Frizzelle, J., at June Term, 19387, of 
Wirsox. Affirmed. 

Action to recover commissions alleged to be due plairtiff on certain 
real estate sales under contract of employment by defendant. 

The cause was heard by a referee. The plaintiff offered evidence tend- 
ing to show that prior to 30 March, 1932, he had been employed by the 
defendant as field manager and collector, and that on that date he 
recelved the following letter from the defendant: “Beginaing April Ist, 
your salary will be $175.00 per month and expenses, together with two 
and one-half per cent commission on approved real estate sales. Irving 
IF, Hall, Executive Vice President.” He testified that the territory 
assigned him consisted of the counties of Bladen, Cumberland, Hoke, 
Lee, Montgomery, and Moore, and that it was agreed he should receive 
commissions on all sales of real estate within said territory whether 
made by him and his assistants or by other representatives of the defend- 
ant; that this arrangement and understanding continued up to 7 April, 
1933, when he received the following communication: “In the past, it 
has been the practice for the fieldman in charge of each district to 
receive 213% commission on the sale of farms in his district. Because 
of the large expense of the sales division and the small amount of sales 
we are receiving, the executive committee ruled that no more commis- 
sions will be paid to a district nan unless he is directly responsible for 
the sale cither by his own efforts or through the efforts of a ‘bird dog’ 
(assistant) that he has worked with.” 

Plaintiff continued in the employment of defendant until his services 
were terminated 15 August, 1938. Defendant paid plaintiff for all 
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salary and commissions due, except for sales in plaintiff’s territory 
which were made by other representatives of defendant during the period 
prior to 7 April, 1933. 

The defendant contended, and offered evidence tending to show, that 
the agreement for commissions embraced only those sales made by the 
plaintiff and his assistants, and did not include commissions on sales by 
other representatives of defendant. Defendant placed in evidence a 
memorandum signed by plaintiff, dated 24 February, 1983: “Statement 
of employment of Warren A. Smith, by the Atlantic Joint Stock Land 
Bank of Raleigh. I understand that I am employed by the Atlantic 
Joint Stock Land Bank of Raleigh on a monthly salary of $175.00, plus 
subsistence while I am on duty away from my post of duty. Thuis 
salary and subsistence is payable semimonthly. I furthermore under- 
stand and agree that I am to receive 2142(% commissions on gross sales 
price on all land sales which I turn in to the bank and which are ac- 
cepted by it. . . . IT will submit with each and every contract which 
I submit to the bank a ‘Salesman’s Commission Report’ showing the 
amount of commission and to whom to be paid. I also agree that in 
the event that after a contract has been approved by the bank it develops 
that the bank is liable for commissions to some party, or parties, other 
than those named in the ‘Salesman’s Commission Report,’ the additional 
commission for which the bank is liable is to be charged to my commis- 
sion account with the bank. I also understand that the above terms will 
apply to all sales which I have made during the time I have been 
employed by the bank. Warren A. Smith.” 

Defendant offered evidence showing that commissions had been paid 
and accepted by plaintiff only for those sales made by him and his 
assistants, and that no additional claim was made by him until he was 
discharged, shortly before this suit was begun, and that the language 
used in the memorandum of 7 April, 1938, was due to an error on the 
part of the writer. 

The referee found that the contract between the parties was as con- 
tended by plaintiff, to wit: $175.00 per month and expenses, together 
with 244% commission on all approved real estate sales in plaintiff’s 
territory during the period from 1 April, 1982, to 7 April, 19338, and 
that defendant was indebted to plaintiff for unpaid commissions in the 
sum of $987.75 and interest. 

Upon exceptions filed, the cause was heard by the judge of the Supe- 
rior Court, who adopted the findings of fact and conclusions of law of 
the referee, and entered judgment for the amount so ascertained. De- 
fendant appealed. 


W. A. Lucas for plaintrff. 
Arch PT. Allen and McLean & Stacy for defendant. 
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Devin, J. The rule is established in this Jurisdiction that findings 
of fact by a referee, concurred in by the judge, are conclusive when 
there 1s competent evidence to sustain them. Cotton Mills v. Yarn Co., 
192 N. C., 718; Story v. Truitt, 198 N. C., 851. 

Hence, the only question presented by this appeal is whether there 
was any evidence to support the finding of the referee, approved by the 
court below, that the plaintiff was entitled to commissions on all ap- 
proved real estate sales in his territory during the period from 1 April, 
1932, to 7 April, 1933. It is obvious that the testimony of plaintiff, 
the letter of 80 March, 1982, and the memorandum of 7 April, 1933, 
constitute some evidence supporting this finding. 

But the defendant insists that the statement signed by plaintiff on 
24 February, 1933, shows a different understanding and is inconsistent 
with plaintiff’s claim, at least after that date. 

It will be noted, however, that plaintiff testified in explanation and 
amplification of the letter of 830 March, 1932, that certain definite terri- 
tory was assigned to him, and that the agreement for compensation 
included payment of commissions on all approved real estate sales 
within that territory, and that this evidence, together with the language 
of the memorandum of 7 April, 1933, which purported to change the 
previous rule and to limit commissions thereafter to those directly re- 
sponsible for sales, sustains plaintiff’s claim, and it cannot be held as a 
matter of law that an inconsistent statement made by him on 24 Febru- 
ary, 1933, would have the effect of overthrowing all of plaintiff’s evi- 
dence. Judgment of nonsuit could not be sustained upon that statement 
alone (Hadley v. Tinnin, 170 N. C., 84), and hence, however persuasive 
the language of the statement, the trier of the facts was not thereby 
necessarily precluded from finding for the plaintiff on other competent 
evidence. 

The judgment of the court below must be 

Affirmed. 


Stacy, C. J., dissenting: The letter of 30 March, 1932, as amplified 
by the “Statement of Employment” signed by plaintiff on 24 February, 
1933, definitely fixes the plaintifi’s salary and commissions on all sales 
made by him during the time he was employed by the defendant. To 
this extent, then, the contract is in writing. Its provisions are clear 
and unambiguous. Parol testimony is not admissible to vary or to 
contradict its terms. Ins. Co. v. Morehead, 209 N. C., 174, 183 S. E., 
606; Dawson v. Wright, 208 N. C., 418, 181 8. E., 264. As against the 
recollections of the parties, whose memories may fail them, the written 
word abides. Walker v. Venters, 148 N. C., 388, 62 S. E., 510. It is 
conceded that according to plaintiff’s own written “Statement” he has no 
cause of action. 
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Nor is this all. The parties themselves, during the peaceful life of 
the contract, indeed, during the whole life of the contract, interpreted it 
according to the written word, and so applied it in its practical opera- 
tion. Markham v. Improvement Co., 201 N. C., 117, 158 8, E., 852; 
Hood, Comr., v. Davidson, 207 N. C., 329, 177 S. E., 5. 

In its essential features, the case of Cole v. Fibre Co., 200 N. C., 484, 
157 S. E., 857, is very much like the one at bar. There the practical 
interpretation of the contract by the parties during its peaceful per- 
formance was held to be binding on the plaintiff, the Court remarking: 
“Finally, we may safely say that in the construction of contracts, which 
presents some of the most difficult problems known to the law, no court 
ean go far wrong by adopting the ante litem motam practical interpre- 
tation of the parties, for they are presumed to know best what was 
meant by the terms used in their engagements. .\nson on Contracts, 
p. 436." See, also, Holland v. Dulin, 206 N, C., 211, 173 8. E., 310. 

When parties enter into a doubtful contract and later mterpret their 
agreement in writing, such interpretation becomes a part of the under- 
taking. Cole v. Fibre Co., supra. This interpretation or written under- 
standing is not simply evidence, contradictable at will, as plaintiff con- 
tends, but it is a part of the contract. 6 R. C. L., 851. 

_In the present action, plaintiff sues to recover commissions on sales 
which he never made, and this in the face of his written agreement to 
the contrary. The position which he now takes was never suggested 
while he was in the employ of the defendant, and not until after his 
discharge and he had been paid in full for his services. It is obviously 
an afterthought. The law as heretofore declared is against his recovery. 


BarNuHILt and Wrxporne, JJ., concur in dissent. 








MAUDE O’NEAL, MINERVA O'NEAL, anp NAOMI O'NEAL vy. MRS. W. H. 
ROLLINSON anp M. L. BURRUS. 


(Filed 22 September, 1987.) 


1. Waters and Water Courses § 1— 


Where the shore line is substantially straight, the riparian rights of 
adjoining landowners along a navigable stream are to be determined, not 
by extending the side property lines in a straight line to the channel, but 
by drawing lines from the end of the side property lines perpendicular to 
the shore line to the channel. 
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2. Same: Injunction § 6—Injunction will lie to compel removal of part of 
structure which constitutes continuing trespass. 


Where a riparian owner of land along a navigable stream erects u 
wharf which extends several feet beyond his riparian ownership, and to 
that extent interferes with the adjoining owner’s right of access to navi- 
gable water, the wharf constitutes a continuing trespass and the adjoining 
landowner is entitled to a mandatory injunction for the removal of the 
part which interferes with his riparian rights. 


Appeal by defendants from Willams, J., at May Term, 1987, of 
Dare. 

This is an action brought by the plaintiffs to obtain a mandatory 
injunction against the defendants to require them to remove that portion 
of a wharf which plaintiffs alleged trespasses upon their riparian owner- 
ship, and to recover damages for erection of same. All parties expressly 
waived a jury trial and agreed that the court hear the evidence and find 
the facts. 

The court found as facts, in substance, that the plaintiffs, as against 
the defendants, are the owners of a certain tract of land, south of and 
adjacent to a tract of land owned by the defendants, of which the 
defendants are in peaceable possession, abutting on a portion of the 
Albemarle Sound in Dare County, known as Stowe’s Ditch, a navigable 
stream; that the shore line along the front of each parcel of land is a 
retaining wall on a course south 53 degrees west; that Stowe’s Ditch 
follows generally the course of the retaining wall throughout its length; 
that the dividing line between the two pareels of land approaches the 
shore line on a course north 52 degrees west; that in December, 1935, the 
defendants constructed a “T” shaped wharf from their shore line to the 
edge of deep water, or the channel, thus forming a dock three feet wide 
and 23.8 feet long; that if the riparian rights of the plaintiffs are deter- 
mined by extending the property line dividing the two pieces of property 
in a straight line to the channel, the said dock or wharf would lack 1.6 
feet of extending into the riparian ownership of the plaintiffs; but if the 
said riparian ownership is determined by drawing parallel lines from 
each property line, at mght angles with the shore line, and direct to the 
edge of the channel or deep water mark, said wharf extends 3.8 feet 
beyond the riparian ownership of defendants and trespasses upon the 
riparian rights of plaintiffs to that extent; that neither party hereto has 
procured a grant for any of the property extending between the shore 
line and the channel and their ownership depends exclusively upon the 
rights afforded abutting owners to a stream of that kind and character. 

Upon such finding the court adjudged “that the riparian ownership 
of plaintiffs and defendants is determined by drawing parallel lines from 
the property lines of each owner, at right angles or perpendicular to the 
shore line, and extending directly to the edge of the channel or deep 
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water, and that defendants’ wharf extends into plaintiffs’ riparian owner- 
ship a distance of 3.8 feet, and plaintiffs’ motion for a mandatory in- 
junction should be and is hereby, to the extent of 3.8 feet, allowed, and 
defendants are forthwith ordered to remove said portion of said wharf 
so extending beyond their own and into plaintiffs’ riparian ownership.” 

The defendants moved for judgment as of nonsuit at the close of 
plaintiffs’ testimony, and again at the close of all the testimony. The 
motions were denied and defendants excepted. The defendants also ex- 
cepted to the signing of the judgment, assigned error, and appealed to 
the Supreme Court. 


McMullan & McMullan for plaintiffs, appellees. 
AM. B. Simpson for defendants, appellants. 


Wixporne, J. Two questions of law arise on the fact situation of this 
ease: (1) Was the court correct in holding that the riparian ownership 
of plaintiffs and defendants is determined by drawing parallel lines from 
the property lines of each owner at right angles or perpendicular to the 
shore line, and extending directly to the edge of deep water, or the 
channel? (2) If so, are the plaintiffs entitled to mandatory injunction ? 
Both questions are answered in the affirmative. The authorities support 
the judgment below. 

In Bond v. Wool, 107 N. C., 139, a controversy between two riparian 
owhers, neither having a grant for any of the property extending 
between the shore line and the channel, and each relying upon his rights 
as riparian owner, it is said by the Court: “In the absence of any spe- 
eial legislation on the subject, a littoral proprietor and a riparian owner, 
as is universally conceded, have a qualified property in the water front- 
age belonging, by nature, to their land, the chief advantage growing out 
of the appurtenant estate in the submerged land being the right of access 
over an extension of their water fronts to navigable water, and the right 
to construct wharves, piers, or landings, subject to such general rules and 
regulations as the Legislature, in the exercise of its powers, may pre- 
seribe for the protection of the public rights in rivers and navigable 
waters.” 

a\gain in the same case, at page 149: “This qualified property, that, 
according to well settled prinetples, as interpreted in nearly all the 
highest courts in the United States, is necessarily incident to riparian 
ownership, extends to the submerged land bounded by the water front of 
a particular proprietor, the navigable water and two parallel lines pro- 
jected from each side of his front to navigable water.” 

The appellant contends, however, that the decision in Bond v. Wool, 
supra, is inapplicable to the instant case for that there the abutting 
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lands were of rectangular shape and the property lines approached the 
shore lines at right angle and of necessity an extension of straight 
parallel lines in such case would be at right angles to the shore line. 
However, a protraction of the side lines of an abutting tract of land in 
the same course In which they run to the shore line might, and could, 
entirely deprive the owner of access to deep water or the channel. 

In 45 C. J., 495, we find this appropriate statement: “The appor- 
tlonment of riparian rights as between adjoining riparian owners 1s 
made by extending lines from the ends of the side lines at right angles 
to the line of the water front, if the latter be straight or substantially so, 
subject to variation where the line of navigation is not parallel with the 
shore line, without regard to the direction of the dividing lines of the 
upland parcels.” 

The Supreme Court of New Jersey, in the case of Delaware, etc., 
kh. Rk. Co. v. Hannon, 37 N. J. L., 276, speaks to a similar question, and 
says: “At the trial, the rule applied was, that line of extension was ‘to 
be got by ascertaining what the original high water mark on the shore 
was, and then extending the lines at right angles from that line.’ In its 
application to the facts of the case on trial, it seems to me the rule thus 
propounded was clearly correct. Along that part of the shore embracing 
the premises in question, the high water line was practically straight, 
and wherever this is the case, the side lines of the land reclaimed must 
be at right angles to such base line.” 

In the case of Manufacturers’ Land & Improvement Co. v. Bourd of 
Commerce & Navigation, 121 Atl., 337, it is said: “In conveying to the 
water, the prosecutor was entitled to rely on, and its grantees were 
charged with knowledge of, the established rule that in wharfing out, the 
right angle principle was applicable. As was said by Chief Justice 
Beasley in the Hannon case, supra, ‘It is not of the least importance in 
what direction the owner of the upland has seen fit to run the lines of his 
property to the shore. Whether such lines approach the water courses 
rectangular to the shore line, or run obliquely to such base, the right of 
riparian extension is unaffected by the difference.’ ” 

The “right angle” principle applied to the facts in the instant case 
appears to be reasonable. 

The whart or dock, as constructed by the defendants, trespasses upon 
the riparian property rights of the plaintiffs. The trespass is continu- 
ous in character. The plaintiffs are entitled to mandatory injunction as 
granted. ingsland v. Kingsland, 188 N. C., 810. 

The judgment of the court below is 

Affirmed. 
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WILLIS 8S. WRIGHT v. COMMERCIAL CREDIT COMPANY, INC. 
(Filed 22 September, 19387.) 


Libel and Slander § 3—Where words are susceptible of two meanings, only 
one of which is defamatory, plaintiff must allege and prove defamation. 


Under an agreement between the parties, plaintiff auto dealer would 
have cars shipped to him and drafts for the purchase price with bills of 
lading and bills of sale sent to a bank, and defendant Credit Company 
would pay the drafts and hold the bills of sale as security for plaintiff’s 
notes for the amount advanced, and plaintiff would sell the cars under 
defendant’s direction, the arrangement being Known as the “floor-plan.” 
After a course of dealing between the parties, defendant wired plaintiff 
that it would not lift a draft on a shipment of cars ‘‘due to your pre- 
viously having converted floor planned cars.” Held: The words are 
susceptible of more than one meaning, and may be meaningless to a 
person unfamiliar with such transactions, and in the absence of allega- 
tion and proof that the employees of the telegraph company, to whom 
alone the words were published, understood that they conveyed a defama- 
tory meaning, defendant’s motion for judgment as of nonsuit should have 
been allowed. 


Stacy, C. J., dissenting. 


Tus was a civil action for alleged libelous defamation before Wul- 
liams, J., at February Term, 1937, of Pasquotank. Reversed. 

The plaintiff alleges that he was engaged in the automobile sales 
business, and that he had a contract with the defendant to assist him in 
the financing of the purchase of automobiles, that this contract provided 
that when automobiles were shipped to the plaintiff by the manufac- 
turers, they were to send drafts for the amount of the purchase. price 
thereof, with bills of lading and bills of sale to the plaintiff attached, to 
the First & Citizens National Bank of Elizabeth City, and that when 
the automobiles arrived the defendant Commercial Credit Company 
would pay 90 per cent of the purchase price, and the plaintiff would pay 
10 per cent thereof and the freight; that the defendant would hold the 
bills of sale as security for notes of the plaintiff in the amount of the 
90 per cent paid by it and the automobiles would be delivered to the 
plaintiff to be held at his place of business and sold by the plaintiff 
under the direction of the defendant, the proceeds of such sales to be 
applied first to the notes for the 90 per cent of the purchase price paid 
by the defendant; that this was known as the “floor-plan.” The plain- 
tiff further alleges that he had placed an order for certain Dodge auto- 
mobiles, and that the automobiles had arrived in Elizabeth City, and 
that he received from the defendant a telegram reading: 
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10-22-\. Ricumonp, Va., .ipril 25, 1933. 
“Winns S. Wrieut, Elizabeth City, N.C. 


“Due to your previously having converted floor planned cars will not 
be able to lift draft number D-3105 stop necessary to make other ar- 
rangements at once. ComMMERCIAL Crepit-—Henderson.” 





The plaintiff further alleges that the sending of this telegram was a 
publication of defamatory matter concerning him, and that he had been 
damaged thereby in the sum of $25,000. 

The defendant admits that 1t had sent the telegram set forth in the 
complaint, but denies the other allegations. 

From judgment for plaintiff the defendant appealed, assigning errors. 


AM. B. Simpson and McMullan & McMullan for plaintiff, appellee. 
Thompson & Wilson and George C. Green for defendant, appellant. 


Scnenck, J. The defendant in its brief abandons all assignments of 
error except those to the refusal of the court to grant its motion for 
judgment as of nonsuit, and to the judgment as signed. 

The alleged libelous words are “your previously having converted 
floor planned cars.” These words are susceptible to more than one 
meaning, and may have no meaning at all to a person not familiar with 
“floor planned cars,” and this ambiguity renders necessary an allega- 
tion that the telegram was published to a third party who understood 
that it conveyed a defamatory meaning, as well also as proof of such 
allegation. 

“Since, in order to constitute a publication, 1t 1s necessary that some 
third person understood the defamatory matter, where the words are 
capable of conveying the defamatory meaning claimec: for them, and 
also equally capable of conveying some other and imnocent meaning, 
there must be averments that third persons understood the language as 
conveying the alleged defamatory meaning.” 387 C. J., p. 34, par. 355. 

“So, if the offense consists in words of themselves unmeaning, there 
must be an averment of some fact to support the innuendo and give 
them a meaning. The jury must not onlv be satisfied that the defend- 
ant’s meaning was as charged, but that he was so understood by the 
persons who heard him, which latter part can only be established by 
their oath. Woolworth v. Meudows, 5 East., 46. It is the same as if 
the charge was made in the Chinese or any other foreign tongue (which 
the hearers are not presumed to understand), and in such case there 
must be an averment, not only that the defendant meant to make the 
charge, but that he was so understood by those who heard him.” Driggs 
c. Byrd, 33.N, C., 358. 
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“On the other hand, if it (the alleged defamatory declaration) be 
capable of two meanings, one actionable and one not, it is for the jury 
to determine which of the two was intended and so understood by those 
to whom it was addressed or by whom it was heard.” Oates v. Trust 
Company, 205 N. C., 14. 

The complaint contains no allegation, and there is no proof to the 
effect that the telegram upon which the action was predicated was 
understood by the agents and employees of the telegraph company, to 
whom alone the publication was made, as conveying a defamatory 
meaning. The motion for judgment as of nonsuit should, therefore, 
have been allowed. 

The judgment of the Superior Court is 

Reversed. 


Stacy, C. J., dissenting: The telegram in question is rendered 
actionable by the factual situation, fully set out in the complaint, and 
the innuendo, “the defendant by said writing charging the plaintiff and 
intending to charge the plaintiff, with a crime punishable in the State’s 
Prison, to wit, . . . embezzlement, . . . larceny, . . . fraud, 
or other immoral conduct, tending to disgrace or degrade the plaintiff.” 
Wozelka uv. Ilettrick, 98 N. C., 10; Lay v. Publishing Co., 209 N. C., 
134, 183 8. E., 416; Broadway v. Cope, 208 N. C., 85, 179 S. E., 452; 
Hamilton v. Nance, 159 N. C., 56, 74 8. E., 627; Gudger v. Penland, 
108 N. C., 598, 13 8S. E., 168; Watts v. Greenlee, 18 N. C., 115; MeIn- 
tosh, N. C. Prac. & Proe., 368; 17 R. C. L., 394. The colloguium is 
no longer necessary in pleading. C.S., 542. 

The publication is alleged to be libelous per se, and the language used 
is susceptible of such construction. 386 C. J., 1229. This saves the 
complaint from the charge of defectiveness, and the jury was justified in 
drawing the inference it did. Oates v. Trust Co., 205 N. C., 14, 169 
S. E., 869; AfeCurry v. McCurry, 82 N. C., 296. 

There is a distinction between language susceptible of two Interpre- 
tations, one libelous the other not, and a colloquialism or code expres- 
sion which is without meaning except to those who understand it. 
Sowers v. Sowers, 87 N. C., 303. This difference was pointed out in 
Sasser v. Rouse, 85 N. C., 148, where it was held (as stated in the 
syllabus, which accurately digests the opinion) : 

“In an action of slander a plaintiff has no right to ask a witness what 
he considers to be the meaning of the words spoken, except in the cases: 

“First. Where the words in the ordinary meaning do not import a 
slanderous charge, if fhey are susceptible of such a meaning, and the 
plaintiff avers a fact, from which it may be inferred that they were used 
for the purpose of making the charge, he may prove such averment, and 
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then the jury must decide whether the defendant used the words in the 
sense implied or not. 

“Secondly. The exception is, where a charge is made by using a cant 
phrase, or words having a local meaning, or a nickname, when advan- 
tage is taken of a fact known to the person spoken to, in order to convey 
a meaning which they understood by connecting the words (of them- 
selves unmeaning) with such fact, then the plaintiff must make an 
averment to that effect, and may prove not only the truth of the aver- 
ment, but also that the words were so understood by the person to whom 
they were addressed; for otherwise they are without point, and harm- 
less.” 

It is well established that “when the words spoken are ambiguous and 
fairly admit of a slanderous interpretation, it is then a question for the 
jury to determine on the sense in which the words were used and whether 
they amounted to the slanderous charge to the reasonable apprehension 
of the hearers.” Reeves v1. Bowden, 97 N. C., 29,18. E., 549; Lucas 
vt. Nochols, 52 N. C., 82; Stemmons v. Morse, 51 N. C., 6; McBrayer v. 
Hill, 26 N. C., 186; Emmerson v. Marvell, 55 Ind., 265. And it is not 
competent to show by parol testimony that the hearers understood the 
“speaker to mean differently from the common import of the words.” 
Pitts v. Pace, 52 N. C., 558; S. v. Howard, 169 N. C., 312, 84 8. E., 
807; anton v. Ferguson, 208 N. C., 541, 181 S. E., 553. 

In the case at bar, the language used, if not actionable per se as a 
matter of law, is susceptible of a libelous construction. The result of 
the trial is supported by the record. 





M. L. DANIELS, O. J. JONES, Trapine as JONES WHOLESALE COMPANY, 
AND H. A. CREEF, Trapping as MANTEO MACHINE SHOP, vy. DUCK 
ISLAND, INCORPORATED, THEODORE 8S. MEEKINS, BRNEST E. 
MEEKINS, LOUISE M. MEEKINS, anp D. E. EVANS, TRUSTEE. 


(Filed 22 September, 1937.) 


1. Pleadings §§ 8a, 16—-Demurrer for misjoinder of parties and causes 
held properly overruled in this case. 

This action was instituted by creditors of a corporation to set aside a 
deed of the corporation to a third person and a deed of trust executed 
by such third person, upon allegations that the corporation’s deed was 
void as to creditors, and against another individual, a kinsman of the 
grantee in the deed, upon allegation that he agreed to pay the indebted- 
ness of the corporation upon consideration of the cancellation and delivery 
to him of notes held by the stockholders, which notes were secured by the 
real estate owned by the corporation. Held: The causes of action alleged 
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arise out of the same transaction, or series of transactions, forming one 
course of dealing, and a connected story can be told of the whole, and 
defendants’ demurrers for misjoinder of parties and causes, C. 8., 511 (5), 
were properly overruled. 

2. Frauds, Statute of, § 5— 


Where the party promising to pay a debt receives a new and original 
consideration from the debtor for his promise, the statute of frauds, C. &8., 
987, does not apply. 


AppEAL by defendants from Williams, J., at May Term, 1937, of 
Dare. Affirmed. 

This was an action instituted by plaintiffs, who are judgment cred- 
itors of defendant Duck Island, Incorporated, against it, Theodore S. 
Meekins, Ernest E. Meekins, Louise M. Meekins, and D. E. Evans, 
trustee. The prayer of complaint is as follows: “Wherefore, plaintiffs 
pray that the said purported deed from Duck Island, Incorporated, to 
E. E. Meekins, and the purported deed of trust from E. E. Meekins and 
wife to D. E. Evans, trustee, be vacated, set aside, and declared void as 
to these plaintiffs; that plaintiffs’ judgment be declared a lien against 
the property described in said deed and deed of trust, and that a com- 
missioner be appointed to advertise and sell the same and apply the 
proceeds in satisfaction of the amount due upon plaintiffs’ judgment, plus 
costs; that plaintiffs recover of the defendant Theodore S. Meekins the 
amount due on their respective judgments hereinbefore described, to wit, 
$1,577.77, plus interest and costs; that this complaint be used as an 
affidavit and that an order be issued restraining the sale under said deed 
of trust until a hearing of this controversy on its merits; that plaintiffs 
recover their costs and have such other and further relief as the nature 
and cireumstances of the case require.” 

It is alleged in the complaint, but set forth with particularity in the 
afidavit of Eric Fisher Wood, Secretary-Treasurer of Duck Island, 
Inc., on hearing of the case, as follows: “That, in May, 1935, it was 
suggested that all property owned by Duck Island, Incorporated, be 
turned over to T. S. Meekins for the sole and only consideration that 
said Meekins assume and pay the outstanding local obligations, said 
obligations being set out in a letter hereto attached, directed to Theo. S. 
Meekins, signed by Eric Fisher Wood, dated 31 May, 1935. That the 
copy of the letter of Theo. S. Meekins, directed to Mr. H. B. Spencer, 
Munsey Building, Washington, D. C., dated 25 May, 1935, was received 
by the undersigned from said Meekins, in connection with said trans- 
action, and the understanding referred to therein was that said Meekins 
was to assume the local indebtedness, including that owed to Manteo 
Machine Shop, M. LD. Daniels, and Jones Wholesale Company. In 
consideration of this assumption of indebtedness the undersigned, and 
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Messrs. Woodard, Spencer, and Patterson, stockholders in said corpora- 
tion, canceled and delivered to the said T. S. Meekins certain notes held 
by them against the property of said corporation.” 

The defendants demurred to the complaint, as follows: “First: That 
it appears from an inspection of the complaint that there is a misjoinder 
of parties plaintiff. Second; For that it appears upon the face of the 
complaint that there is a misjoinder of parties defendant. Third: For 
that the complaint itself shows that there is a misjoinder of both parties 
and causes of action. Fourth: The complaint shows that there is a 
misjoinder of both parties and causes of action,” and sets forth same 
with particularity. Further, “That the complaint does not show that 
the said Meekins ever agreed in writing to assume or pay the said claims 
or judgments, and that said promise made by said Meekins, which is 
herein expressly denied, falls within the provision of the statute of 
frauds, section 987, of the Consolidated Statutes of North Carolina. 
That the complaint shows that Theodore S. Meekins was not responsible 
for the aecounts upon which the plaintiffs obtained their several and 
respective judgments, that no credit was extended to him, that he was 
not responsible for any of said accounts, but that credit was furnished 
only to Duck Island, Incorporated, and the said Duck Island, Incorpo- 
rated, was solely responsible to the plaintiffs, and the complaint shows 
that there was no assumption by said Meekins of the debts or of the 
judgments.” 

The judgment of the court is as follows: “This cause coming on now 
to be heard, and being heard on defendants’ demurrer, and it appearing 
to and being found by the court that the causes of action set out in the 
complaint arose out of one transaction or series of transactions, and that 
said complaint is not, therefore, multifarious, and that all plaintiffs 
and defendants are necessary and proper parties to this proceeding, and 
that defendants’ demurrer ought to be overruled: It is therefore ordered 
and adjudged that defendants’ demurrer be and the same is hereby 
overruled. It is further ordered that the defendants be allowed thirty 
days in which to answer. Clawson L. Williams, Judge Presiding.” 

The defendants excepted and assigned error to the judgment as signed, 
and appealed to the Supreme Court. 


J. Henry LeRoy and Martin Kellogg, Jr., for plaintiffs. 
M. B. Simpson for defendants. 


Per Curram. We think the court below correct in its judgment in 
overruling defendants’ demurrer. We think the case of Barkley v. 
Realty Co., 211 N. C., 540 (542), is controlling. It is there written: 
“It is provided by statute in this State that ‘the plaintiff may unite in 
the same complaint several causes of action, of legal or equitable nature, 
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or both, when they all arise out of the same transaction, or transaction 
connected with the subject of the action” C. 8., 507. Construing the 
provisions of this statute, it has been uniformly held by this Court that 
if the causes of action united in the same complaint be not entirely 
distinct and unconnected, if they arise out of one and the same trans- 
action, or a series of transactions forming one course of dealing, and all 
tending to one end, if one connected story can be told of the whole, the 
objection that there is a misjoinder of causes of action in the same com- 
plaint, although aptly made by demurrer to the complaint (C. S., 
511 [5]), will not be sustained. In such case, the demurrer will be 
overruled,” citing numerous authorities. Leach v. Page, 211 N. C., 
622; Bank v. Jones, 211 N. C., 317, 

In Whitehurst v. Lyman, 90 N. C., 487 (489), we find: “It 1s settled 
by many judicial decisions in construing this statute (C. S., 987), and 
others substantially like it, that where there 1s some new and original 
consideration of benefit or harm moving between the party to whom the 
debt to be paid is due, and the party making the promise to pay the 
same, such case is not within the statute; as where a promise to pay an 
existing debt 1s made in consideration of property placed by the debtor 
in the hands of the party promising, . . . such promises are not 
within the statute, because they are not made ‘to answer the debt, 
default, or miscarriage of another person.” Jennings v. Neel, 196 
N. C., 675 (680-681). 

For the reasons given, the judgment of the court below is 


Affirmed. 





LOUISA WARREN CROOK v. L. B. WARREN, By HIS GuARDIAN AbD LITEM, 
PAUL WARREN, anp INTERNATIONAL HARVESTER COMPANY OF 
AMERICA, a CORPORATION. 


(Viled 22 September, 1937.) 


1. Mortgages § 30b— 
An outstanding indebtedness is essential to support a trustee’s deed, 
and where the note is paid in full prior to foreclosure, the trustee’s deed 
conveys no title to the purchaser. 


2. Mortgages § 39e—Admission that purchaser obtained title precludes 
action for damages on ground that note was fully paid at time of sale. 
Where the trustor seeks to recover damages from the trustee and cestui 
gue trust on the ground of wrongful foreclosure for that the note was 
fully paid at the time of the sale, but admits that the purchaser at the 
sale, who was the transferee of the note after maturity, obtained good 
title, the admission constitutes an admission that there was a balance due 
upon the note, and that therefore the foreclosure was not wrongful, and 

the claim for damages for wrongful foreclosure must fail. 
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Tuts is a civil action, tried before Clements, J., at the July Term, 
1936, of BuNcombe. Affirmed. 

This action was instituted by the plaintiff against the individual 
defendants in the general county court of Buncombe County to recover 
possession of a certain tract of land described in the complaint. The 
plaintiff claimed title to said lands through a deed of foreclosure exe- 
cuted by the trustee under the power of sale contained in the deed of 
trust from the defendant L. B. Warren, executed in December, 1927, 
securing an indebtedness of $3,007.80, payable to the International Har- 
vester Company of .\merica. The note secured by this deed of trust 
was transferred and assigned by the International Harvester Company 
of America to Gilbert B. Crook on 16 January, 1936, and on 2 March, 
1936, Gilbert B. Crook assigned same to the plaintiff herein, long after 
the maturity date of said note. The land was sold by the trustee at the 
request of the plaintiff and the plaintiff became the purchaser at the 
sale. 

On motion of defendant L. B. Warren, the defendant International 
Harvester Company of America was made a party defendant, and the 
said L. B. Warren in his answer to the complaint set up a cross action, 
or counterclaim, against the corporate defendant, alleging that the 
indebtedness secured by said deed of trust had been paid and satisfied 
in full prior to the transfer of said note to the plaintiff; and that the 
sale under said deed of trust was void. In his prayer for relief the 
said defendant seeks to have the sale under said deed of trust declared 
null and void; or, if same is not adjudged to be void, that he recover of 
the corporate defendant $2,500 damages. In the general county court 
the motion of the defendant International Harvester Company of 
America to dismiss the cross action of the defendant Warren as of non- 
suit was denied. Issues were submitted to the jury and answered as 
follows: 

“1. Is the plaintiff the owner of and entitled to the possession of the 
lands described in the complaint?) Answer: ‘Yes.’ 

‘2, Did the defendant L. B. Warren pay in full and satisfy the note 
secured by the deed of trust executed on 7 December, 1927, as alleged in 
the answer of said defendant? Answer: ‘Yes.’ 

“3. If so, what amount of damages, if any, is the said defendant 
L. B. Warren entitled to recover of the defendant International Har- 
vester Company? Answer: ‘$800.00.’ ” 

On appeal to the Superior Court the trial judge sustained the exeep- 
tion of the Harvester Company to the refusal of the judge of the general 
county court to grant his motion to dismiss as of nonsuit and the defend- 
ant L. B. Warren appealed. 
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M. Earle Donnahoe for defendant Warren, appellant. 
Don C. Young for defendant Harvester Company, appellee. 


Per Curtam. The defendant Warren’s cross action against the de- 
fendant International Harvester Company of America is bottomed upon 
the allegation that the Harvester Company transferred and assigned said 
note to the plaintiff several years after the maturity date of the note 
with the knowledge that the said indebtedness at the time of said transfer 
had been paid and satisfied in full. 

Upon this feature of the case the record disclosed the following pert- 
nent entry: “At the close of the plaintiff’s testimony all of the parties 
agreed that the first issue might be answered ‘Yes,’ and the court so 
instructed the jury and wrote in the answer ‘Yes’ for the jury.” 

It is immaterial whether we consider this as a finding of fact by the 
jury or as an admission by the defendant Warren. In either event it 
is thereby determined that at the time of the transfer of said note to 
the plaintiff there was still a balance due and unpaid thereon. Other- 
wise the foreclosure deed of the trustee would have conveyed no title to 
the plaintiff. 

The evidence tends to show, and the defendant Warren alleges in his 
answer: “That the note described in the pleadings was transferred and 
assigned by the defendant Harvester Company to the plaintiff herein 
long after the maturity date of the note.” When the land was sold by 
the trustee it was purchased by the then holder of the note, the plaintiff 
in this cause. Under these circumstances the plaintiff obtained only 
such title as the trustee was authorized to convey. Walker v. Mebane, 
90 N. C., 259; Saleeby v. Brown, 190 N. C., 188. If the note was paid 
and satisfied in full, the trustee’s deed was null and void and conveyed 
no right, title, or interest to the plaintiff. An outstanding indebtedness 
was essential to support the trustee’s deed. An admission of valid title 
was an admission that the note was not fully satisfied. The Harvester 
Company, having transferred and assigned said note to the plaintiff at 
a time when there was a balance still due and unpaid, has committed no 
wrong and the defendant Warren has failed to establish any rmght of 
action against it. 

There was no error in the judgment of the court below, reversing the 
ruling of the general county court on defendant Harvester Company’s 
motion to dismiss defendant Warren’s cross action as of nonsuit, nor in 
the judgment entered by the court below in accordance with its ruling. 

The judgment below is 

Affirmed. 
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THEODORE 8. MEEKINS vy. COASTAL GAME PRESERVES, CAROLINA 
DEVELOPMENT COMPANY, LOUVAL REALTY COMPANY, INC., 
HAROLD C, LEWIS, anp ALBERT A. LEWIS. 


(Tiled 22 September, 1937.) 
1, Pleadings § 21— 

Upon appeal from the clerk’s order denying a motion to vacate plain- 
tiff’s attachment, the Superior Court, in denying defendants’ motion, has 
ample power to allow plaintiff to amend the complaint and affidavits. 

2. Appeal and Error § 2— 


An appeal from an order denying defendants’ motion to vacate an 
attachment is premature where the trial court allows plaintiff to amend 
his complaint and affidavits, since what amendments, if any, will be made 
and their effect upon defendants’ motion cannot be determined. 


Appeat from an order of Williams, J., at May Term, 1937, of Dare. 
Remanded. 

Action by plaintiff creditor to set aside certain alleged fraudulent 
conveyances executed by and between the defendants, who are nonresi- 
dents. At the time of issuance of summons, attachment was issued and 
levied by the sheriff on the interests of the defendants in described lands. 
Service of summons and warrant of attachment was had by publication. 
Defendants entered special appearance and moved to vacate the attach- 
ment. This was denied by the clerk and upon appeal the judge of the 
Superior Court made an order that the motion be denied and that the 
plaintiff be allowed thirty days within which to file amendment to eoni- 
plaint and affidavits. 

From this order defendants appealed to the Supreme Court. 


M. B. Simpson and John H, Hall for plaintiff, appellee. 
Worth & Horner for defendants, appellants. 


Per Curtam. The order appealed from granted the plaintiff thirty 
days within which to amend the complaint and affidavits upon which the 
attachment was based. The power of the court to permit amendments 
of pleadings and process is ample (Rushing v. Ashcraft, 211 N. C., 627). 
Hence, the appeal before the time within which amendments were per- 
mitted to be filed was premature. What amendments, :f any, will be 
made and their effect upon defendants’ motion cannot now be properly 
determined. The cause is remanded to the Superior Court for further 
proceedings, the defendants’ exception being preserved. Thomas v. Car- 
teret County, 180 N. C., 109; Farr ». Lumber Co., 182 N. C., 725. 

Remanded. 
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NOAH WHITEHURST, AbDMINISTRATOR OF DAVID WHITEHURST, DE- 
CEASED, v. F. A. ELKS, RAYMOND ELKS, J. H. DUNBAR, anp EARL 
GALLOWAY. 

(Filed 22 September, 1937.) 


Master and Servant § 23— 


Where a nonsuit is entered as to one defendant for that the evidence 
failed to show negligence on his part, the other defendant, sought to be 
held on the principle of respondeat superior, is also entitled to dismissal, 
and plaintiff may not contend that the dismissal was erroneous solely as 
to the alleged employer. 


Apprat by plaintiff from Williams, J., at April Term, 1937, of 
Currituck. Affirmed. 

This is an action to recover damages for the death of plaintifi’s 
intestate. 

The action was begun in the Superior Court of Currituck County on 
17 October, 1936. 

In his complaint plaintiff alleges that his intestate died in Currituck 
County, North Carolina, on 18 December, 1935; that the death of his 
intestate was the result of injuries which he suffered while he was 
engaged in the performance of his duties as an employee of the defend- 
ants; and that said fatal injuries were caused by the negligence of the 
defendants, as specifically alleged in the complaint. 

He demands judgment that he recover of the defendants damages for 
the death of his intestate in the sum of $50,000. 

The material allegations of the complaint are denied in the several 
answers of the defendants. 

At the close of the evidence for the plaintiff, each of the defendants 
moved for judgment as of nonsuit. The motions were allowed, and the 
action was dismissed as to each defendant. C. 8., 567. 

From judgment dismissing the action as to the defendant F. A. Elks 
plaintiff appealed to the Supreme Court, assigning error in the judg- 
ment. 


O. R, Morris, M. B. Simpson, and BR. Clarence Dozer for plaintiff. 
Blount & James and McMullan & McMullan for defendant F. A. Elks. 


Per Curtam. It may be conceded, without deciding, that there was 
evidence at the trial of this action tending to show a relationship be- 
tween the defendant F. A. Elks and the defendant J. H. Dunbar, such 
that negligence on the part of the defendant J. H. Dunbar, resulting 
in the death of plaintiff’s intestate, would have been imputed to the 
defendant F. A. Elks on the prineiple of respondeat superior. On the 
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facts shown by all the evidence, the defendant F. A. Elks was liable to 
the plaintiff in this action only on this principle. 

The trial court, being of opinion that there was no evidence tending to 
show lability on the part of the defendant J. H. Dunbar to the plaintiff, 
dismissed the action by judgment as of nonsuit as to the defendant J. H. 
Dunbar, and also as to the defendant F. A. Elks. 

On his appeal to this Court, the plaintiff does not contend that there 
was error in the judgment dismissing the action as to the defendant 
J. H. Dunbar. It follows that the contention of the plaintiff that there 
was error in the judgment dismissing the action as to the defendant 
F, A. Elks cannot be sustained. 

Where the relation between two parties is analogous to that of princi- 
pal and agent, or master and servant, or employer and employee, the rule 
is that a Judgment in favor of either, in an action brought by a third 
party, rendered upon a ground equally applicable to both, should be 
accepted as conclusive against plaintiff’s right of action against the 
other. 15 R. C. L., 1027. 

In accordance with this rule, the judgment dismissing the action as 
against the defendant F. A. Elks is 

Affirmed. 





MACK WILEY v. NANCY E. OLMSTED ann VICTOR OLMSTED. 
(Filed 22 September, 1987.) 


Master and Servant § 11—Evidence held to show that injuries resulted 
from unavoidable accident and not from negligence. 


Evidence tending to show that the alleged employer suggested to plain- 
tiff, as he was being lowered into a well he was employed in digging with 
block and tackle, that he take his foot out of a hook and place it on a 
block, and that as plaintiff did so his hand slipped on the rope he was 
holding and his foot slipped from the block, resulting in his fall to his 
injury, is held to show that the injuries were the resnit of an unavoidable 
accident and not caused by negligence. 


APPEAL by plaintiff from Phillips, J., at January Term, 1937, of 
CHEROKEE. Affirmed. 

This is an action to recover damages for personal injuries which the 
plaintiff suffered while he was digging a well for the defendants in the 
performance of his contract with them, and which he alleged in his 
complaint were caused by the negligence of the defendants in failing 
to furnish him reasonably safe appliances for going down into the well. 

In their answer the defendants denied that plaintiff’s injuries were 
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caused by their negligence, as alleged in the complaint; they alleged 
that said injuries were the result of an unavoidable accident, or, at most, 
of the negligence of the plaintiff in failing to exercise reasonable care 
for his own safety, while engaged in the performance of his contract 
with the defendants. They further allege that at the time he was 
injured, as alleged in the complaint, the plaintiff was at work as an 
independent contractor, and that for that reason the defendants are not 
liable to him for damages resulting from his injuries. 

At the close of the evidence for the plaintiff the defendants moved 
for judgment as of nonsuit. The motion was allowed, and plaintiff 
excepted. 

From judgment dismissing the action the plaintiff appealed to the 
Supreme Court, assigning error in the judgment. 


Moody & Moody and J. D. Malonee for plaintrff. 
Gray & Christopher for defendants. 


Per Curram. Conceding without deciding that at the trial of this 
action there was evidence tending to show that at the time he was 
injured plaintiff was at work as an employee of the defendants, as con- 
tended by the plaintiff, and not as an independent contractor, as con- 
tended by the defendants (see Mmbler v. Lumber Co., 167 N. C., 457, 
83 S. E., 740), we are of the opinion that there was no evidence tending 
to show that plaintiff was injured by the negligence of the defendants, 
or of either of them, as contended by the plaintiff. All the evidence 
shows that plaintiff’s injuries were the result of an unavoidable accident, 
for which neither of the defendants was responsible. 

At the time he was injured the plaintiff was about 64 years of age. 
He was an experienced well-digger. He requested his helpers to lower 
him into the well which he was digging for the defendant by means of 
a block and tackle, in order that he might adjust a section of terra cotta 
piping which he had caused to be placed in the bottom of the well to 
prevent the walls of the well from falling in. While he was being 
lowered into the well, at the suggestion of the defendant Victor Olmsted, 
he took his foot out of a hook and placed it on a block. As he did this 
his hand, by which he was holding a rope, slipped. His foot slipped 
from the block, with the result that he fell to the bottom of the well, 
striking the terra cotta pipe. Huis injuries were painful, and probably 
permanent, but were not caused by the negligence of the defendants, or 
of either of them. 

The judgment dismissing the action is 

Affirmed. 
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SS. B. HILDEBRAND, ApMINISTRATOR oF WESLEY WILLIAMS, DEcrasep, 
AND GROVER WILLIAMS, Next or KIN oF WESLEY WILLIAMS, 
DECEASED, Y¥. MecDOWELL FURNITURE COMPANY, aA CoRPORATION, 
EMPLOYER, AND CONSOLIDATED UNDERWRITERS. CARRIER. 


(Filed 18 October, 1937.) 


1, Master and Servant § 40a—Injuries compensable under Compensation 
Act. 


An accidental injury is compensable under the Workmen’s Compensa- 
tion Act only if the accident arises out of and in the course of the employ- 
ment, which is one resulting from a risk involved in the employment or 
incident to it, and which occurs while the employee is engaged in a duty 
which he is authorized to undertake and which is caleulated to further, 
directly or indirectly, the employer’s business, 


2. Master and Servant § 52— 


In determining whether an injury is compensable, the Industrial Com- 
mission should consider the evidence before it in the light most favorable 
to claimant, and claimant is entitled to every reasonable intendment 
thereon and every reasonable inference therefrom. 


3 Master and Servant § 55d— 


The findings of fact of the Industrial Commission are conclusive on 
appeal only when supported by evidence, and the Superior Court has 
jurisdiction on appeal to review the evidence to determine as a matter 
of law whether there was any evidence tending to support the findings. 


4, Principal and Agent § 7— 


Declarations of an alleged agent are incompetent to prove the fact of 
agency. 


3. Master and Servant § 40f—Evidence held insufficient to support finding 
that accident arose in course of employment, 

The evidence tended to show that defendant furniture manufacturer 
entered an exhibit in an exposition of finished furniture, that the expo- 
sition was solely to sell furniture to retailers and could in no way help 
defendant’s employees as to methods of manufacture or improve their 
usefulness to defendant, that the foreman of the glue room, along with 
other foremen of the plant, was asked to go, that employees who elected 
to go were not paid for time and were given no orders while on the trip. 
but that part of their expenses was paid by defendant, and defendant's 
superintendent testified that the foremen were asked to go after the end 
of the work week as a matter of courtesy as an “outing” or pleasure trip. 
The foreman of the glue room, who saw the superintendent only for a 
short time while at the exposition and paid the superintendent some 
money for his expenses, was killed in an automobile accident while he was 
driving the car of his fellow employee back to the town in which the 
defendant’s plant was located. Heid: The evidence is insufficient to 
support a finding of the Industrial Commission that the accident arose 
out of and in the course of the employment. 


WINBORNE, J,, took no part in the consideration or decision of this case. 
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ApprEaL by defendants from Clement, J., at June Term, 1937, of 
McDoweti. Reversed. 

This is a proceeding under the North Carolina Workmen’s Compensa- 
tion Act. The plaintiffs filed claim against the defendants for compen- 
sation on account of the death of Wesley Williams, alleged to have 
occurred as result of injury, alleged to have been received by accident, 
and alleged to have arisen out of and in the course of his employment 
by the MeDowell Furniture Company of Marion. This defendants 
denied. 

After notice to the parties, said proceeding was heard before Commis- 
sioner T. A, Wilson, at Marion, on 3 December, 1936, and thereupon 
said Commissioner made certain findings of fact upon the evidence pre- 
sented before him on said hearing and entered an award in said pro- 
ceeding in favor of the defendants and against the plaintiffs as claimants. 

The plaintiffs appealed from said findings of fact and award so made 
by Commissioner Wilson and said appeal was heard by the Full Com- 
sion, sitting in Raleigh, North Carolina, on 23 March, 1937, and said 
Full Commission, pursuant to such hearing on appeal, rendered decision 
reversing the decision of Commissioner Wilson and rendering an award 
in favor of the plaintiffs. The defendants gave due notice in apt time 
of appeal from said decision and award, and appealed from the Full 
Commission to the Superior Court of MeDowell County. The proceed- 
ing was certified to the Superior Court of MeDowell County and the 
record so certified was docketed in apt time in the Superior Court of 
said county. The appeal so taken was heard by his Honor, John H. 
Clement, Judge presiding, at the June Term, 1937, of the Superior 
Court of McDowell County, who rendered judgment thereon affirming 
the decision and award of the Full Commission, from which judgment 
so entered by the judge presiding at said term the defendants excepted 
and assigned error and appealed to the Supreme Court. 

Admissions: The defendants admit that Wesley Wilhams died on 
19 July, 1936; that at the time of his death he was foreman of the glue 
room of the McDowell Furniture Company, but deny that he was on 
duty at the time of the aecident which resulted in his death. It is fur- 
ther admitted that said Williams received Injury in an automobile wreck 
in Catawba County on No. 10 Highway; and that he died as result of 
the injury. It is admitted that the MeDowell Furniture Company was 
bound by the Workmen’s Compensation Act, and that the Consolidated 
Underwriters is the carrier. It 1s further admitted that the average 
wage exceeded the maximum and was, in fact, $31.88 a week. It is 
further admitted that S. B. Hildebrand was duly appointed admiunis- 
trator in August, 1936, and is duly qualified, 
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There are certain facts not disputed on the record. That the South- 
ern Furniture Exposition Building, at High Point, N. C., on 18 July, 
1936, was preparing to open for its annual display on Monday, 20 July, 
1936. The primary purpose in having these expositions was for whole- 
sale only to furniture dealers over the United States. It invited the 
buyers to come in and see what it offered and get their orders. The 
furniture exhibit that came from McDowell Furniture Company was 
finished product. It went there crated. There were about 175 exhib- 
itors. The finished product from the respective furniture factories only 
were displayed. Tis display was on the 7th floor. 

C, E. Bolick since 1928 has been superintendent of McDowell Furni- 
ture Company. E. C, Terry was foreman of the finishing room, 
Wesley Williams, the deceased, was foreman of the glue room, B. T. 
Ragan was foreman of the machine room. Bolick left the McDowell 
Furniture Company factory about 11:00 o’clock with one Foster, the 
lumber inspector, for High Point. He testified, in part, that he took 
some tools. In assembling the exhibit it is necessary to have tools. He 
got a couple of men from the exhibition organization office to go up and 
help him assemble the furniture for display. He was in the exhibition 
building about an hour Saturday evening and 30 or 40 minutes next 
morning, and left High Point about 4:00 o’clock that afternoon. Bolick 
further testified, in part: “\ glue room man, by looking et other exhibits 
of furniture, cannot get ideas which might help him in properly match- 
ing boards or veneer for the samples, for the simple reason that the 
designs are designed by our own designers and factory. We have our 
own specifications and looking at another suit wouldn’t help. It wouldn’t 
help him in the construction of a piece of furniture.” On his way to 
the exhibit space on the 7th floor, Bolick met Terry, Horton, Ragan, 
and Williams, who stayed about 35 to 40 minutes. He made reserva- 
tions in the hotel for these men. “I didn’t have a reason for asking him 
(Williams) to go to High Point. I paid his expenses. I couldn’t see 
why 1t would be of some benefit to the company to have him go, because 
we buy the details for him to work by entirely. . . . In answer to 
your question, ‘Why did you offer to pay the expenses?’ I say, giving 
the boys a little outing. When I first asked Williams to go, he said he 
didn’t know whether he could go or not. I told him I would like for 
him to go. This was the last time I saw him until I got down there. 

Wes Williams was the foreman in the glue room. He was 
working by the hour. His work week began Monday morning and 
ended at 12:00 o’clock on Saturday—45 hours a week. When the time 
for the furniture show approached, Ed Terry told me that he and Vince 
Horton wanted to go down there to High Point. I said, ‘All right, if 
vou go I’ll go with vou. I’ve got to go down there. Tl go with you.’ 
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After I told Terry this I thought about the other foremen and invited 
them to go, if they wanted to. I felt like if I was to go down there with 
Horton and Terry, the rest of them would feel like I hadn’t been fair 
and given them the opportunity to go, so I invited them to go. I didn’t 
take any of them to do work. . . . I did not allow Williams any 
pay for the time he was off down there. I did not give Willams any 
order from the time he left Marion until the time he got back. I in- 
vited Williams that morning togo. . . . I was extending a courtesy 
to the folks at the plant; that is the idea exactly. When I left here I 
didn’t know that Williams was going at all. When I went to the hotel 
there I asked the man to hold two rooms until the other automobile came, 
because I didn’t know whether two or three or four were coming. I 
didn’t know Bill Ragan was coming, nor did I know that Wes Williams 
was coming. . . . I had sent our samples down there by freight 
motor express. The samples were crated up at the factory. When I 
got down there these samples were in our space. <All that I took in the 
automobile were two or three side bed rails. I took them up to the 
space myself. Foster and I. Then I got two men to come in there and 
set up the furniture for me. . . . I told these two men whom I got 
from the exposition building how I wanted it arranged and set about 
there. I did not give any directions to Williams, Ragan, Ed Terry, or 
Vince Horton as to how it should be set up. Foster drove his car. I 
went with him. I didn’t pay him anything for driving his car. I paid 
the hotel bill. Before Williams left there he paid me back. He came 
into my room and throwed $5.00 down on the table and said, ‘There’s my 
hotel expenses.” . . . Mr. Crisp of McDowell Furniture Company 
always gives me an expense check when I go off on trips. I used that. 
I paid all the hotel expenses. I bought some gas with my own money. 
Of the $5.00 which I told Mr. Winborne, Williams put down in the 
hotel room, I did not give him any change. I told him to go ahead and 
keep that, I’ pay the expenses, and he says, ‘No, that will pay for me,’ 
and he would not have it back. None of the other men repaid me for 
the expenses. The $5.00 was $2.50 too much. That was not repaid. 

I know I didn’t pay for all the meals. I paid for a few of 
them. . . . It was not any part of Williams’ employment that he 
should attend the furniture show. I employed him. I hired him and 
when I hired him there wasn’t a word said about him going to the 
furniture show. I never did tell him that as a part of his work there 
he was to go to the furniture show. The only reason he went this time 
was merely for his own personal pleasure. . . . The first time he 
went was back when we first started operations, and at that time, about 
1930, business got a little dull and we weren’t running the week-ends. 
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My wife wanted to go and I invited him to go with us. I took him 
along to help drive. He went as my guest.” 

EK. C. Terry testified, in part: “I was not employed by the McDowell 
Furniture Company on 18 July, 19386. I was employed until noon on 
18 July, 1986. I was employed as foreman of the finishing room. 

I asked him (Bolick)—told him I wanted to go to the show. 

I left for High Point about 12:30 on Saturday, 18 July, in my 
own car. Q. Had you been told by the superintendent, Mr. Bolick, 
before you started, what would be done about paying the expenses to 
High Point? Ans.: Mr. Bolick told me if I wanted to go, to take my 
ear, some of the other boys were going, to get some gas up at the company’s 
store, and they’d make arrangements with me to go, so I didn’t know 
how many were going; it would be perfectly all right with them. 
Q. Did he say he would pay the expenses of the trip? Ans.: Yes, sir. 
Q. Did the McDowell Furniture Company pay the expenses of the trip? 
Ans.: Well, they paid part of it. They paid for the gas down there and 
the hotel bill. I paid for the oil. I went in an Essex Terraplane. 
Q. Give us the names of all the employees of the McDowell Furniture 
Company you transported to High Point? <Ans.: Bill Ragan, Vince 
Horton, and Wesley Wiliams. Bill Ragan was machine room foreman; 
Wesley Willams was the glue room foreman. We traveled U. S. High- 
way No. 70, going to High Point. It used to be Highway No. 10. We 
reached High Point about 5:30. After we got to High Point we went 
up to the Southern Furniture Exhibit Building and stayed, I guess, 
thirty minutes. We did not do anything when we got there. Wesley 
Williams went up into the exhibit building. I left the building and 
did not return until Sunday morning about ten o’clock. Wes Williams 
was with me when I returned. We stayed in the building about 20 or 
30 minutes Sunday morning. Looked around at some of the samples 
of the furniture of other people as well as our own. Wes Williams was 
with me. Q. What were you observing the samples for? Ans.: Looking 
over them to see the different finishes was what I was looking for. I 
did not again return to the building. The show was to commence 
Monday, 20 July. Mr. Ragan, Mr. Horton, Mr. Williams, and I left 
High Point about 2 o’clock on Sunday, 19 July, 1986, in my ear. 
Williams was driving. We traveled No. 70 Highway coming to Marion. 
We had an accident that afternoon about a quarter of a mile east of 
Conover. Williams was driving at the time. The tire bursted and the 
ear got to going across the road and turned over. The rear tire blew 
out. . . . When we went down to High Point we didn’t expect to 
find any glue room in connection with the exposition. . . . All I 
expected to see when I went down there was the finished product. 

There was nothing down there that would help a man operate 
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a glue room. It would not be any advantage to a man operating a glue 
room to see the finished product. . . . The work week at the factory 
began on Monday and ended Saturday at noon. When I left the factory 
that day I left after the work week was over. I do not know how 
Wesley Williams was paid; whether by the week or by the hour. Wesley 
Williams left there with me after the work week was over. I was paid 
by the week. I did not receive any extra pay for the time that I was 
away from Marion going on that trip. In High Point I stopped at the 
hotel. Mr. Bolick paid for my meals; that is what I ate while I was 
down there. He paid my hotel bill. I was present wp in Bolick’s room 
before we left High Point. Wes Williams went up there with me. 
While up there in the room, Wes Williams laid down five dollars and 
said, ‘That will pay for my hotel bill’ . . . In other words, this 
was, so far as I was concerned, an outing. JI understood that this is 
what we were all going on, merely an outing. I didn’t go down there 
to do any work. All of us put on our Sunday-going-to-meeting clothes, 
what we had—in other words, we were all dressed up and weren’t in 
working clothes. . . . I told you a while ago that I could go wher- 
ever I pleased, and was not under the direction of anvbody. I didn’t 
understand when I told him that Mr. Bolick was directing me while in 
High Point. JI was not under orders from Mr. Bolick while I was down 
there. JI was my own boss, could go wherever I pleased and come when- 
ever I pleased. I was not under the direction of anybody.” 

B. T. Ragan testified, in part: “I went to High Point for the pleasure 
of the trip. Nobody asked me to go. In answer to your question, 
‘Well, how come you to start? I say, Mr. Bolick told me some of the 
boys were going and said all of us that wanted to go, they’d be glad for 
us to go along. He told me this about 9 o’clock on the 18th. He said 
that Terry and Elorton were going and taking Terry's car and would be 
glad to take all that wanted to go. Q. Did he not state expenses would 
be paid? <Ans.: Yes, sir. I saw Wesley Williams on Saturday morning 
before we left for High Point. Saw him at different parts of the plant. 
He said he didn’t think he’d go—said it was hot down there and he had 
a date with his girl—didn’t think he’d go. He did not tell me who 
asked him to go; said some of the boys were going but he didn’t believe 
he would go, I don’t know the exact time of the morning he said that. 
It was 9 or 10 o’clock. We left for High Point about 12:30 or 1 o’elock, 
somewhere along there. I went with Mr. Terry. Williams also went. 
I went into the Furniture Exhibit Building while I was there. Terry, 
Horton, Bolick, and Williams were with me. This was around 5:30, 
I did not do anything after I got to the building. I went up into the 
space oceupied by the McDowell Furniture Company. Found the sam- 
ples in the space. They had not been set up. While in the building I 
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did not look at any other exhibits. I stayed in the building 35 or 40 
minutes. JI consumed the time while in there just talking and walking 
around. I went on only one floor, the seventh. I did not go back to 
the building Sunday morning. I was one of the men in the car when it 
turned over. . . . It was not part of my employment to go down 
there to see the furniture. There wasn’t any machine room on exhibit 
down there to show me how the machine room was operated in other 
factories. There was not anything in connection with the finished goods 
down there that would better enable me to run my machine room in the 
McDowell Furniture Company. When I got down there I went up to 
the building and stayed around there 35 minutes and then went on out. 
f just went where I pleased and when I pleased. I was not under any 
orders from anybody as to what I should do, where I should go, and 
when I should come in. I roomed with Wes Williams down there. I 
know that Wes Williams wasn’t under any orders to go end come at any 
particular time or place. . . . I was going merely or. a pleasure trip 
and not to do any work. The purpose of the trip was merely for 
pleasure. That was the purpose of all of us in going. J wasn’t in the 
room in High Point when Wes Williams put down the five dollars ‘to 
pay his expenses. When I ate down there I paid my bill and his part 
of the time and he paid for mine and his both part of the time. He and 
I ran around together most of the time. . . . JI had gone with Mr. 
Bolick twice before this. I did not go down there to work on the other 
occasions. I got no extra pay for the trip. . . . I didn’t take my 
working clothes with me. He didn’t take any with him. There wasn’t 
anything down there in the furniture exposition that would help me in 
the operation of my machine room. There wasn’t anything in connec- 
tion with it to help a man operate the glue room. There wasn’t any- 
thing in connection with it that would better help a man in the packing 
room as to how to pack up stuff. There wasn’t an exhibit of that kind 
down there. There wasn’t an exhibit of a cabinet room nor a finishing 
room. The only thing there was finished goods. JI, too, got hurt on 
that trip in the same accident. I was paid by the week, 45 hours a 
week. I did not get any extra pay for overtime. If I worked overtime 
I got pay for a week of 45 hours. Sometimes I did work overtime and 
I didn’t get any pay for that. Those in our group left High Point 
before Mr. Bolick. We checked out first. J did not pav any hotel bill. 
Mr. Bolick paid it. I was not under the direction of anybody while I 
was down there. Nobody gave me any orders. I went just for the trip. 
As to your request that I state to the court some kind of pleasure I went 
down there for, well, that is my home town. I was raised down there, 
for one reason. Know a lot of folks down there, and like to be with 
these boys going down and coming back. That’s about all. Over at 


N.C.) FALL TERM, 1937. 107 





LIILDEBRAND 2. FURNITURE Co. 





the factory Wes Williams worked by the hour. His work week was 46 
hours, beginning on Monday morning and ending Saturday noon—12 
o’clock.” 

Clifton Byrd testified, in part: “I have been employed by the Me- 
Dowell Furniture Company about 8 years, in the glue room under 
Wes Williams. I remember his leaving the plant that day, about 11:30, 
the last time I saw him, when I saw him go out of the shop. He came 
back into the shop. After he went out it was about fifteen minutes 
before he came back. I don’t know how long he stayed. I don’t know 
when he left the glue room the last time to go to High Pomt. I had 
a conversation with Wes Williams that morning. He told me he was 
going to High Point. He told me about 11 o’clock he was going to 
High Point. Q. You know who he left in charge of the glue room? 
Ans.: He left me. I worked that day until 3 o’elock. I worked after 
dinner. Me and one other fellow that works in the glue room worked 
that afternoon. Some eight or ten, I don’t know exactly how many, of 
Wes Williams’ men worked that afternoon on chair backs. Got a special 
order and I was not in charge of all these men; only me and that fellow. 
He told me to look after that end of it while he was gone. . . . We 
quit at 3:00 or 3:30. I got paid for work that afternoon. Wes Wil- 
lhiams didn’t tell me what he was going to High Pomt for. Nobody 
marked up the time that afternoon. I punched my card. Each man is 
supposed to punch his own card. . Well, do you or not, in the glue 
room there, often work overtime’ Ans.: Yes, sir, we do. Every night 
or two some of them work overtime. Q. And whenever men work over- 
time, prior to the death of Wes Williams, would he be there or not? 
Ans.: Ele was when he was there. He was there when I worked over- 
time. Q. Performing his duties as foreman?’ -Ans.: Yes, sir, he was. 
@. Williams delegated all his duties to you, did he not? Ans.: Yes, sir. 
Wesley Wilhams did not keep the time of the men when he worked 
overtime. I do not know whether he. received pay. I have never been 
to the furniture show. My work week began Monday morning and 
ended at 12 o’clock Saturday. JT was paid by the hour. If I worked 
overtime I was paid by the hour. That was the rule there in the 
factory.” 

Fred Mathis testified, in part: ‘I was working for the McDowell 
Furniture Company in July, 1936, in the veneering and glue room 
department. Wes Williams was my foreman. The last time I had been 
working in that department for about 7 years under him. On Saturday, 
18 July, J quit work at around 6:30. There were two men who worked 
in the glue room after dinner. In the veneer there were sometimes 
seven or eight, maybe more. Wes Wilhams had charge of them that 
morning before noon. Ile left for Igh Point at 12:25 to be prepared 
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togo. He left some few minutes after 11 o’clock. I had a conversation 
with him before he left. He told me he was going to dress to get ready 
to go to High Point. Had me to look after the veneering department 
while he was gone to dress. He didn’t say what he was going to High 
Point for. He didn’t say how he was going. Q. Who did he say asked 
him to go to High Point? Ans.: Said Mr. Bolick asked him to go. 
He said he didn’t much want to go because he had a date with his girl. 
He came back in a few minutes and told me he was going. We very 
often worked overtime. As to how much, that all depends on what we 
had to do. We worked sometimes at night. Wesley Williams was not 
there all the time when we worked overtime. As a general rule, he was 
in and out. He generally told us what he wanted us to do. As a 
general rule he would not be there when we checked the clock. He told 
me he had a date Saturday afternoon. J] was at the funeral. The 
furniture company closed down for the funeral. I talked with Wes 
Williams a few minutes after 11 o’clock and then about 11:30 that 
morning. A little after 11:00 he told me he didn’t know whether he 
was going or not; that he had a date with his girl that afternoon. I was 
paid by the hour.” 

Paul W. Casey testified, in part: “On 18 July, 1936, I was the 
secretary and general manager of the Southern Furniture Exposition 
Building at High Point. . . . In July, 1936, the McDowell Furni- 
ture Company of Marion had rented space in the exposition building, 
under contract which began 1 December, 1935, and expired 1 December, 
1936, and at $600.00 per year. The space was on the seventh floor. 
The McDowell Furniture Company used this space to cisplay merchan- 
dise in. We have a show twice a year—January and July. The show 
started on 20 July. It takes two to four weeks to get ready for it. 
The merchandise is shipped in for a month in advance of the market. 
The McDowell Furniture Company put on an exhibit in our building at 
the time, commencing 20 July, 1986. By exhibit, I mean furniture, 
whatever they manufacture, samples of the manufactured furniture. 
They exhibit for wholesale purposes. Buyers attend the show, and 
observe the furniture. . . I know that Bolick was with the company. 
I saw the men in the McDowell space Sunday morning somewhere 
around 10 or 11 o’clock. I saw Mr. Bolick. I think it was around 
11 o’clock when he left our building. Q. I believe, Mr. Casey, that these 
gentlemen from the McDowell Furniture Company had you to employ 
a couple of men to assist them there, is that so? Ans.: Yes, sir, his 
representatives. Mr. Bolick asked for men and they were sent to the 
space. . . . In other words, the processes through wh:ch the furniture 
moves in manufacture are not exhibited, but only the finished product 
after it has gone through all these departments in the respective furni- 
ture factories.” 
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Cuarkson, J. The question involved: Is there any sufficient compe- 
tent evidence to support the finding of the Industrial Commission that 
the death of claimant’s deceased, Wesley Wilhams, was caused by acci- 
dent arising out of and in the course of his employment? We think not. 

In Conrad v. Foundry Co., 198 N. C., 723, it 1s written (at p. 725): 
“The Workmen’s Compensation Law prescribes conditions under which 
an employee may receive compensation for personal injury. Section 
2 (f) declares that ‘injury and personal injury shall mean only injury 
by accident arising out of and in the course of the employment, and shall 
not include a disease in any form, except when it results naturally and 
unavoidably from accident.’ The condition antecedent to compensation 
is the occurrence of an (1) injury by accident (2) arising out of and 
(3) in the course of the employment. . . . (p. 727): An accident 
arising ‘in the course of’ the employment is one which occurs while ‘the 
employee is doing what a man so emploved may reasonably do within a 
time during which he is employed and at a place where he may reason- 
ably be during that time to do that thing;’ or one which ‘occurs in the 
course of the employment and as the result of a risk involved in the 
employment, or incident to it, or to conditions under which it is required 
to be performed.’ Bryant v. Fissell, 84 N. J. L., 72, Anno. Cas., 1918 B, 
764; Marchiatello v. Lynch Realty Company, 94 Conn., 260, 108 Atl, 
799. One of the risks involved in the employment is the lability of 
injury inflicted by fellow servants. Anderson v. Security Bldg. Co., 
supra (40 A. L. R., 1119). So it has been stated as a general proposi- 
tion that the phrase ‘out of and in the course of the employment’ em- 
braces only those accidents which happen to a servant while he is en- 
gaged in the discharge of some function or duty which he is authorized 
to undertake and which is calculated to further, directly or indirectly, 
the master’s business. Annotation—-Workmen’s Compensation, 1916 A, 
41; Darleth v. Roach & Seeber Co., 36 A. L. R., 472.” The principles 
set forth in the above case have been approved by this Court in numerous 
decisions. 

It is said in Bellamy v. Mfg. Co., 200 N. C., 676 (678): (Under the 
Workmen’s Compensation Act) “It 1s the well settled rule of practice in 
this jurisdiction, in cases of nonsuit and cases of this kind, that the 
evidence which makes for the plaintiff’s claim and which tends to sup- 
port her cause of action, whether offered by the plaintiff or elicited from 
the defendant’s witnesses, will be taken and considered in its most favor- 
able light for the plaintiff, and she is entitled to the benefit of every 
reasonable intendment upon the evidence, and every reasonable inference 
to be drawn therefrom.” 
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In Southern vr. Cotton Mills Co., 200 N. C., 165 (169), we find: “In 
Johnson vy Losiery Co., 199 N. C., at p. 40, it is said: ‘See. 2 (b) 
undertakes to define the word employment and specifically excludes from 
the operation of the act “persons whose employment is both casual and 
not in the course of the trade, business, profession, or oecupation of his 
emplover,” ete. . . . It is further provided in section 60 that the 
award of the Commission “shall be conclusive and binding as to all 
questions of fact.’ However, errors of law are reviewable. It is gen- 
erally held by the courts that the various compensation acts of the 
Union should be liberally construed to the end that the benefits thereof 
should not be denied upon technical, narrow, and strict interpretation.’ 
hrece tt. Panel Cos 199 N.C. at p. 157.” 

In Dependents of Poole v. Sigmon, 202 N. C., 172 (173), we find: 
“The findings of fact made by the North Carolina hidustrial Commis- 
sion, In @ proceeding pending before the said Commission, are conclusive, 
on an appeal from said Commission to the Superior Court, only when 
there was evidence before the Commission tending to show that the facts 
are as found by the Commission. Otherwise, the findings are not con- 
clusive, and the Superior Court, on an appeal from the award of the 
Commission, has jurisdiction to review all the evidence for the purpose 
of determining whether as a matter of law there was any evidence tend- 
ing to support the finding by the Commission. West +. Fertilizer Co., 
201 N. C., 556.” 

The following question and answer were excepted to and assigned as 
error: “I know that Bolick was with the company. I saw the men in 
the McDowell space Sunday morning somewhere around 10 or 11 o’elock. 
I saw Mr. Bolick, I think it was around 11 o’clock when he left the 
building. Q. I believe, Mr. Casey, that these gentlemen from the 
MeDowell Furniture Company had you to employ a couple of men to 
assist them there, is that so? Objection; overruled; exception. Ans. : 
Yes, sir, his representatives. Mr. Bolick asked for men and they were 
sent to the space.” This objection was assigned as error on appeal and 
overruled. We think this evidence incompetent, and it should have 
been excluded. 

It 1s said in /funsucher v. Corbitt, 187 N. C., 496 (508), citing a 
wealth of authorities: “ ‘Admissions by agents, made while doing acts 
within the scope of the agency, and relating to the business in hand, are 
adnussible against the principal when such admissions may be deemed 
a part of the res geste, but such admissions are not admissible to prove 
the agency; the agency must be shown aliunde before the agent's admis- 
stons will be received.’ Lockhart’s Ilandbook on Evidence, see. 154." 
Jackson v. Tel. Co., 189 N. C., 847 (3851). 
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Of course the answer exculpated all but Bolick, so the matter became 
immaterial. Much of the evidence objected to by defendant and for 
which assignments of error are made, we think not germane and im- 
material. 

On the whole evidence, we do not think that the death of Wesley 
Williams was such as set forth in the statute “arising out of and in the 
course of the employment.” 

In Smith v, Sink, 211 N. C., 725 (727), Stacy, C. J., speaking to the 
subject for the Court, says: “When all the evidence, taken in its most 
favorable hight for the plaintiff, fails to show any actionable negligence 
on the part of the defendant (citing numerous authorities). ‘It all 
comes to this, that there must be legal evidence of the fact in issue and 
not merely such as raises a suspicion or conjecture in regard to it.’ 
Walher,.J 10, St Prince; 182 N.C. 188." 

In Ridout v. Rose’s Stores, Inc., 205 N. C., 423 (425), it is said: “It is 
obvious that from Saturday night until Monday morning the relation of 
employer and employee was suspended, and that there was no causal 
relation between the employment and the accident. Canter v. Board of 
Vducation, 201 N. C., 8386; Dependents of Phifer v. Dairy, 200 N. C., 65. 
It follows that the death of the employees did not arise out of and in 
the course of their employment.” 

In Jones v. Trust Co., 206 N. C., 214 (219), we find: “The facts 
found by the hearing Commissioner and approved by the Full Commis- 
sion: ‘The plaintiff, on 29 October, 1931, while regularly employed by 
the defendant Planters National Bank and Trust Company, sustained 
an injury by accident as a result of an automobile wreck which occurred 
while he was en route to attend a meeting of the cotton committee for 
the purpose of procuring financial information for the use of the bank. 
The accident arose out of and in the course of the plaintiff’s employ- 
ment’ . . . (p. 220): We think the evidence was sufficient to sus- 
tain the finding of fact by the Industrial Commission and approved by 
the court below, that plaintiff on the trip when he sustained the injury 
‘while he was en route to attend a meeting of the cotton committee for 
the purpose of procuring financial information for the use of the bank.” 

The facts here indicate, from all the evidence, that Wesley Williains 
was not about his employer’s business when he was killed in an automo- 
bile accident. His regular work ceased at 12 o’clock on Saturday, 18 
July, 1936. He could work overtime, for which he received extra pay. 
At first he declined the invitation to visit the furniture exhibition at 
High Point, as he had a date with his girl, He changed his mind, put 
on his Sunday clothes and went. He did not work for his employer on 
the trip and he was not compelled to go. 
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Pertinent facts: Wesley Williams was a foreman of the glue room. 
Looking at other exhibits of furniture at High Point could gain him no 
ideas to further his employer’s business. In fact, Bolick did not call 
upon Wesley Williams, but obtained two men from the exhibition organi- 
zation to help him assemble the McDowell Furniture Company’s exhibit. 
Bolick paid the “boys’” expenses to give them ‘“‘a little outing.” Wiul- 
liams was doubtful about going when Bolick “told him [ would hke for 
him to go,” and Bolick did not know he was going unti) he saw him in 
High Point. Williams worked by the hour, his week began Monday 
morning and ended at 12 o’clock on Saturday—-45 hours a week. He 
was not taken to High Point to work and no pay was allowed. No 
order was given him. Only “a courtesy to the folks at the plant.” 
Bolick paid the hotel bill, but Williams returned it before he left by 
giving Bolick $5.00. He said, “There is my hotel expenses.” The 
MeDowell Furniture Company always gave Bolick an expense check 
when he went off on trips, and he used that to pay the hotel expenses, 
but did not pay for all the meals. It was not a part of Williams’ 
employment that he should attend the furniture show. ‘The only reason 
he went this time was merely for his personal pleasure.” Williams left 
with those he came with, at 2 o’clock Sunday afternoon, before Bolick 
left. FE. C. Terry’s testimony was to the effect: “I did not receive any 
extra pay for the time that I was away from Marion going on that trip.” 
We were going on “merely an outing.” “Didn’t go there to do any 
work. All of us put on our Sunday-go-to-meeting clothes and weren’t 
in working clothes. I was not under the direction of anybody.” 

B. T. Ragan’s testimony was to the effect: That Bolick said “all of us 
who wanted to go they’d be glad for us to go along,” that expenses would 
be paid, Williams said he didn’t believe he would go, he “had a date 
with his girl.” Left about 12:30 for High Point and Williams went. 
“T know that Wesley Williams wasn’t under any orders to go and come 
at any particular time.” “Was going merely on a pleasure trip and not 
to do any work, and that was the purpose of all.’ No working clothes 
taken. 

The testimony of Clifton Byrd, left in charge of the glue room, that 
he and others worked overtime on “special order” and got paid for the 
work, is immaterial and of no probative force. 

Fred Mathis’ testimony was to the effect that he worked overtime in 
the glue room and Wesley Williams left for High Point at 12:25 and 
Bolick asked him to go. ‘Said he did not know whether he would go 
as he had a date with his girl that afternoon.” 

We have set forth the evidence fully and with care, and we cannot 
say that there was any sufficient competent evidence to sustain plaintiff’s 
claim. The trip was an “outing,” not to further directly or indirectly 
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the employer’s business. The evidence in the case indicated that Wesley 
Williams was a volunteer in making the trip and that the trip was for 
pleasure and not for business. We think this case distinguishable from 
the ease of Foster v. Culpepper Sales & Service Co., Inc., Opinions 
Industrial Commission of Virginia (February, 1937), Vol. 18, No. 12, 
p. 364. 

It was an unfortunate and deplorable accident. The party on the 
return trip to Marion was being driven by Wesley Williams. The rear 
tire blew out, the car turned over, and Williams was killed. The car 
belonged to E. C. Terry and not to defendant company. 

For the reasons given, the judgment of the court below is 

Reversed. 


Winporne, J., took no part in the consideration or decision of this 
case, 





rr 


DAVID BULLOCK vy. M. K. (BUD) WILLIAMS. 
(Filed 13 October, 1937.) 


1. Automobiles § 22: Negligence § 20—Charge, construed as whole, held 
not objectionable as putting burden on issue of negligence on defendant. 


Plaintiff was a passenger in an automobile involved in a head-on colli- 
sion with another car. The trial court, after fully charging the law and 
repeatedly instructing the jury that the burden was on plaintiff to show 
by the greater weight of the evidence that defendant was negligent, and 
that such negligence was the proximate cause of the injury, instructed 
the jury on defendant’s contention that the negligence of the driver of 
the car in which plaintiff was riding was the sole proximate cause of the 
accident, that if they found from the evidence that both drivers were 
negligent, and that the negligence of both proximately caused the accident, 
plaintiff would be entitled to recover, and that plaintiff could not recover 
only if the jury were satisfied “that this defendant was not guilty of any 
negligence whatsoever, or if you are satisfied from the evidence that the 
negligence” of the driver of the car in which plaintiff was riding was the 
sole proximate cause of the injury. Held: The instruction, taken in 
connection with the evidence and considered with prior portions of the 
charge, could not have misled the jury as placing the burden on defendant 
to satisfy the jury that he was not guilty of negligence, and defendant’s 
objection thereto will not be sustained. 


2. Trials § 36— 
A charge will be sustained when, considered as a whole, it embodies 
the law applicable to the essential features of the case. 
3. Negligence § 2— 
An instruction that the law does not require a person to exercise the 
same degree of judgment in a sudden emergency as in ordinary condi- 
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tions, but only that he exercise that degree of care which an ordinary 
prudent man, confronted by similar circumstances, would exercise, is held 
without error. 

4. Negligence § 20— 

In this action to recover for permanent personal negligent injury, an 
instruction that the jury should not consider the statutory mortuary 
table as conclusive as to plaintiff’s life expectancy, but should take it 
into consideration and find from the evidence plaintiff’s natural expec- 
taney, is held without error. 


APPEAL by defendant from Harris, J., at February Term, 1937, of 
Harnett. No error. 

This was an action for damages for a personal injury alleged to have 
been caused the plaintiff by the negligence of the defendant in the opera- 
tion of a motor vehicle on the highway. The automobile in which 
plaintiff was riding as a passenger collided with an automobile driven 
by the defendant proceeding in the opposite direction. 

Plaintiff alleged as the cause of the collision that defendant was 
driving his car on the defendant’s left side of the road in violation of the 
statute. Defendant denied this, and alleged that the car in which plain- 
tiff was riding was being driven on plaintiff’s left side of the road, and 
that the negligence of the driver of the automobile in which plaintiff was 
riding was the sole proximate cause of the injury. The defendant did 
not allege contributory negligence. 

There was evidence tending to support the allegations of both plaintiff 
and defendant. The usual issues of negligence and damage were sub- 
mitted to the jury. 

The court, after stating fully the contentions of the parties and re- 
caplitulating the testimony in support of each, charged the jury, among 
other things, as follows: 

“Now, the plaintiff cannot recover unless you are satisfied from the 
evidence, by its greater weight, that Williams, the defendant, was guilty 
of negligence. I shall now give the definition of what negligence is, 
and I ask your attention to that, where the plaintiff has been injured by 
the negligence of the defendant. 

“Negligence is a failure to perform some duty imposed by law. It is 
doing other than, or failing to do, what a reasonably prudent man would 
have done under the same or similar circumstances. Iu short, negli- 
gence 18 a want of due care; and, in determining whether due care has 
been exercised in any given situation, of the party alleged to have been 
negligent, reference must be had to the facts and cireumstances of the 
case, and to the surroundings of the party at the time, and he most be 
judged by the miluence which those facts, and his surroundings, would 
have had upon a man of ordinary prudence in shaping his conduct, if he 
had been similarly situated. 
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“But every negligent act does not of itself involve liability. The 
conduct of the party sought to be charged, or his failure to exercise 
proper care, must amount to what is known in law as actionable negli- 
gence. And in order to establish actionable negligence, the plaintiff is 
required to show, by the greater weight of the evidence, first, that there 
has been a failure to exercise proper care in the performance of some 
legal duty which the defendant owed the plaintiff, under the circum- 
stances in which they were placed, proper care being that degree of care 
which a prudent man should use under like circumstances when charged 
with a like duty; and, second, that such negligent breach of duty was 
the proximate cause of the injury, a cause that produced the result in 
continuous sequence, and one from which any man of ordinary prudence 
could have foreseen that such a result was probable under all the facts 
as they existed. 

“Now, there are three elements that go to make up negligence, first, 
a duty to perform which the defendant owes the plaintiff. That is an 
element of negligence. And, second, a failure on the part of the defend- 
ant to perform that duty; and third, injury resulting proximately from 
the failure of the defendant to perform that duty which the law imposes 
upon him. Those are the three elements of negligence. 

“But then, if you were to be satisfied, from the evidence and by its 
greater weight, that this defendant was negligent, that would not entitle 
the plaintiff to recover until you went further than that and said that 
that negligence was the proximate cause of the injury which this plain- 
tiff contends that he received. 

“Now, the definition of proximate cause is this: .\n act 1s said to be 
the proximate cause of an injury when, in a natural and continuous 
sequence, unbroken by any new and independent cause, it produced the 
result complained of, and without which the injury would not have 
occurred. The test is: Was there an unbroken connection, a continuous 
operation, between the wrongful act and the injury? Do the facts con- 
stitute a continuous succession of events so linked together as to make 
a natural whole, or was there some new and independent cause inter- 
vening between the wrong and the injury! Was there any intermediate 
cause disconnected from the primary fault, and self-operating, which 
produced the injury? If so, this intermediate cause, and not the original 
wrong, would be the proximate cause of the injury. 

“Tt is generally held that, in order to warrant the jury in finding that 
the negligence of the defendant was the proximate cause of the plain- 
tiff’s injury, it must appear that the injury was the natural and probable 
consequence of the defendant’s negligent act, and that it ought to have 
been foreseen in the light of attending circumstances. 

“Now, gentlemen, as I have said, the burden of the first issue is on 
the plaintiff. Issues are questions of fact that the jury have to answer. 
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and when the jury has answered these issues, Judgment is drawn from 
the way that the Jury answers the issues. 

“The first issue is: ‘Was the plaintiff injured by the negligence of the 
defendant, as alleged in the complaint? The burden of that issue is 
upon the plaintiff, Mr. Bullock, and before you can answer that issue 
‘Yes,’ it means that you say that he was injured by the negligence of 
Mr, Williams. The plaintiff must offer evidence which satisfies you, by 
its greater weight, not beyond a reasonable doubt—that is, in criminal 
cases—but the plaintiff must offer evidence which satisfies you, by its 
greater weight, that Willams was negligent, and that Bullock was 
injured by his negligence. If you are so satisfied, it would be your duty 
to answer the first issue ‘Yes.’ If not so satisfied, it would be your duty 
to answer the issue ‘No.’ 

“By greater weight it does not mean the greater number of witnesses. 
Tt is lke a pendulum. If it has more weight on the plaintiff’s side, 
just a little bit, then he has carried the burden of satisfying you by the 
greater weight of the evidence; but, if the pendulum is even, he has not 
carried the burden of satisfying you by the greater weight of the evi- 
dence. If the greater weight is on the side of the defendant, of course, 
the plaintiff cannot recover because he has not satisfied you from the 
evidence, by its greater weight. 

“Now, the plaintiff contends that Williams violated the traffic law, 
and the defendant contends that the driver of the plaintiff’s car, Ran- 
dolph Bullock, violated the traffic laws which we have in this State. I 
charge you this is the law: 

“Any person who drives any vehicle upon a highway carelessly and 
heedlessly and in willful or wanton disregard of the rights or safety of 
others, or without due caution and circumspection and at a speed or in 
a manner so as to endanger or be likely to endanger any person or 
property, shall be guilty of reckless driving. 

“Then I charge you, if you are satisfied from this evidence, and by its 
greater weight, if the plaintiff has satisfied you that Williams was guilty 
of careless and reckless driving on this occasion, that would be negli- 
gence on the part of Williams, but it would not entitle the plaintiff to 
recover unless you go further than that and say that the negligence 
which you find him guilty of was the proximate cause of the injury 
which the plaintiff contends he sustained. 

“There is another rule of law which I call your attention to: Upon 
all highways of sufficient width, except upon one way streets, the driver 
of a vehicle shall drive the same upon the right half of the highway. 
I charge you this is the law: Drivers of vehicles proceeding in opposite 
directions shall pass each other to the right, each giving to the other 
at least one-half of the main traveled portion of the roadway as nearly 
as possible. J charge you that is the law. 


N.C] FALL TERM, 1937. 117 


BULLOCK v. WILLIAMS, 








“T charge you that the driver of a vehicle shall not drive to the left 
side of the center of a highway in overtaking and passing another vehicle 
proceeding in the same direction unless such left side is clearly visible 
and is free of on-coming traffic for a sufficient distance ahead to permit 
such overtaking and passing to be made in safety. I charge you that 
is the law. 

“The driver of a vehicle shall not overtake and pass another vehicle 
proceeding in the same direction upon the crest of a grade, or upon a 
curve in the highway where the driver’s view along the highway 1s 
obstructed within a distance of five hundred feet. 

“T charge you gentlemen that if you find that this defendant has 
violated any of these statutes, or all of them, and you go further and 
find because of that violation of this statute he would be guilty of neghi- 
gence per se, that is, negligence in itself, if he violated the trafhie laws, 
then he is guilty of negligence per se, which is negligence in itself, but, 
as I have charged you before, that would not be sufficient for you to say 
that the plaintiff ought to recover from the defendant on account of that 
negligence unless you find that negligence was the proximate cause of 
the injury, which the plaintiff contends he sustained. 

“Now, gentlemen, I charge you that if you are satisfied from the 
evidence that both the plaintiff’s driver, Randolph Bullock, and the 
defendant Williams were both negligent, and that both of their negli- 
gence was the proximate cause of this accident, that both were negligent, 
and that the negligence of both was the proximate cause of the accident, 
then the plaintiff would be entitled to recover in this case, for the reason 
that the only way the plaintiff could not recover is that you must be 
satisfied that this defendant was not guilty of any negligence whatsoever, 
or, if you are satisfied from the evidence that the negligence of Randolph 
Bullock was the sole cause of this accident. Since David Bullock was 
not driving, you cannot impute negligence of the driver to him, but, I 
charge you, that if you are satisfied from this evidence that the negli- 
gence of Randolph Bullock was the sole proximate cause of this injury 
which the plaintiff sustained, then the plaintiff cannot recover in this 
case. 

“Now, gentlemen, I charge you this is the law, also: An automobile 
driver, who by the negligence of another, and not by his own negligence, 
is suddenly confronted with an emergency and is compelled to act in- 
stantly to avoid an accident or injury, is not guilty of negligence if he 
makes such a choice as a person of ordinary prudence placed in such a 
position might make; even though he didn’t make a wise choice, and 
whether he used reasonable care under the circumstances is ordinarily a 
question for the jury. Iso charge you that 1s the law. 

“The court charges you that if the jury shall find from the evidence 
that the defendant Williams was operating his automobile to the right of 
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the center of the highway, and that the automobile occupied by the plain- 
tiff Bullock was meeting him, being driven in or near the middle of the 
highway, then the court charges you that it would not be the duty of the 
defendant Williams to turn his automobile further to the right, even 
though he may have had room to do so and avoid the accident, for the 
defendant had the right to assume, up to the point of collision, that the 
automobile occupied by the plaintiff would assume its proper and right- 
ful position in passing. That applies to both the plaintiff’s car and the 
defendant’s car. 

“The court charges you that one cannot escape liability for the neghi- 
gent operation of an automobile on the ground that he acted 1n an emer- 
gency, when it appears that the emergency was created by his own 
negligence; or, if, by the exercise of reasonable care, he might have 
avoided the injury, notwithstanding the emergency.” 

The jury for their verdict answered the issues in favor of the plaintiff, 
and from judgment in accord therewith defendant appealed. 


Neill McK. Salmon for plaintiff, appellee. 
J. RB. Young and J. A. Jones for defendant, appellant. 


Devin, J. The appellant noted numerous exceptions to the judge’s 
charge to the jury, and contends that, particularly, the following should 
be held for error entitling him to a new trial: “Now, gentlemen, I 
charge you that if you are satisfied from the evidence that both the plain- 
tiff’s driver, Randolph Bullock, and the defendant Williams were both 
negligent, and that both of their negligence was the proximate cause of 
this accident, that both were negligent, and that the negligence of both 
was the proximate cause of the accident, then the plaintiff would be 
entitled to recover in this case, for the reason that the only way the 
plaintiff could not recover is that you must be satisfied that this defend- 
ant was not guilty of any negligence whatsoever, or if vou are satisfied 
from the evidence that the negligence of Randolph Bullock (driver of 
car in which plaintiff was riding) was the sole proximate cause of the 
accident.” 

While a portion of the above quotation from the charge, standing 
alone, would be erroneous, in that it apparently placed the burden on the 
defendant to satisfy the jury that he was not guilty of negligence, yet 
considering the charge as a whole and the connection in which the lan- 
guage was used, in the light of all the evidence, we cannot hold that the 
jury was misled by this excerpt from a lengthy charge in other respects 
free from material error. The clause complained of had reference to 
the defendant’s contention that the sole proximate cause of the injury 
was the negligence of plaintifi’s driver, and the jury was instructed, if 
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they found both defendant and plaintiff’s driver were negligent, and 
that the negligence of each was a proximate cause of the injury, that 
would not relieve the defendant; and that under these circumstances the 
negligence of plaintiff’s driver would not absolve defendant from liability 
for his own negligence (since the negligence of the driver was not 1m- 
putable to plaintiff), unless the negligence of the driver of plaintiff’s car 
was the sole proximate cause of the injury. To this correct statement 
of the law, the judge inadvertently added language which, standing 
alone, was erroneous, but he had repeatedly charged the jury that the 
burden of proof on the first issue was on the plaintiff, and that the plain- 
tiff was not entitled to an affirmative answer to that issue unless the 
jury found by the greater weight of the evidence that the defendant was 
negligent and that his negligence was a proximate cause of the injury. 

Considering the charge as a whole, we conclude that the vice in that 
portion of the instruction complained of, in the connection in which it 
was given and in the hight of the evidence, resulted in no harm to the 
defendant, and was insufficient to necessitate the overthrow of the verdict 
and the award of a new trial. 

In Plyler v. R. #., 185 N. C., 358, the salutary rule is laid down that 
if the charge considered as a whole embodies the law applicable to the 
essential features of the case, it should be sustained. To the same effect 
is the holding in Ledford v. Lumber Co., 183 N. C., 614; In re Hardee, 
187 N. C., 881; Brown v. Tel. Co., 198 N. C., 771; Campbell v. #. £., 
201 N. C., 102; Jewborn v. Rudisill, 211 N. C., 544. 

The statement of the general rule of law relating to emergencies, as 
contained in the charge, was in accord with the authorities. Huddy 
Cyclopedia Auto. Law (9th Ed.), Vol. 3-4, p. 57; Jernigan v, Jernigan, 
207 N. C., 8381. 

The exception to the reference in the charge to the mortuary tables 
cannot be sustained. The judge, after stating what the mortuary table 
showed as to the plaintiff’s expectancy, instructed the jury, “That doesn’t 
mean you ought to say he is going to live 23.8 years, but you may take 
that into consideration, and then it is for you to say, taking that into 
consideration, from the evidence, what you find, what you are satisfied, 
would be the natural expectancy of the plaintiff, in making up your 
answer to the issue of damages.” This does not fall within the con- 
demnation of Trust Co. v. Greyhound Lines, 210 N. C., 298, and Taylor 
v. Construction Co., 193 N. C., 775. 

We have examined the other exceptions noted and find them without 
substantial merit. 

The issues of fact have been determined against the defendant, and 
in the trial we find 

No error. 
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JOR A. SNOW v. SYDNOR DEBUTTS anp ATLANTIC AND YADKIN 


RAILWAY COMPANY. 


(Filed 138 October, 1937.) 


. Principal and Agent § 10— 


A principal is liable for the torts of his agent when expressly author- 
ized, or when committed within the scope of his employment and in 
furtherance of his master’s business, and therefore within his implied 
authority, or when ratified by the principal. 


Same—Scope of implied authority of agent. 

The test to determine whether a wrongful act of an agent comes within 
his implied authority is whether the agent is acting within the scope of 
his employment and is about his master’s business, atterapting to do what 
he was employed to do, and the intent or motive of the agent to secure 
a benefit for his employer or to protect his property is not controlling. 


. Same— 


Acts done by the agent outside the scope of his employment, irrespective 
of intent, or which are done for the agent’s own purpose and in consum- 
mation of his personal desire, are not within his implied authority, and 
the principal may not be held liable therefor in the absence of ratification. 


In determining whether an act is within the implied authority of an 
agent, there is a marked distinction between an act done for the purpose 
of protecting the principal’s property. or recovering it back, and an act 
done for the purpose of punishing an offender for an offense already 
eommitted. 

Corporations §§ 20, 25—Implied authority of general manager of corpo- 
ration. 

The term “general manager” implies general authority to conduct and 
control the business of the corporation within his charge as its principal 
officer, and to act for the corporation in emergencies, but does not include 
implied anthority to punish for past offenses or to commit an assault from 
personal ill will or malice outside the scope of the employment. 


Principal and Agent § 10—Evidence held insufficient to show that gen- 
eral manager had implied authority to assault plaintiff. 


The evidence disclosed that plaintiff testified before the Corporation 
Commission in opposition to a railroad company’s petition to be allowed 
to discontinue certain train service, and before a legislative committee in 
opposition to a bill to give the Corporation Commission power to allow 
such discontinuances of service, that thereafter the railroad company’s 
general manager assaulted plaintiff after an altercation in regard to plain- 
tiff’s activities. Held: Even conceding that the general manager had 
authority to supervise and direct the hearings before the Corporation 
Commission and the legislative committee, the general manager had no 
implied authority to assault plaintiff for testimony already given, even 
though he was prompted by his belief that such testimony was false and 
detrimental to the interest of the company. 
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7. Corporations § 25— 

The fact that the general manager of a corporation assaulted plaintiff 
on property of the corporation does not alone impose liability therefor on 
the corporation when plaintiff was present not as an employee or prospec- 
tive customer, but for his own convenience. 


Tuis is a civil action, tried before Phillips, J., at the July Term, 
1937, of Surry. Reversed. 

Plaintiff was a mail carrier on the line of the corporate defendant 
and defendant DebButts was its general manager. 

In May, 1931, the corporate defendant petitioned the Corporation 
Commission of North Carolina to be allowed to discontinue certain 
passenger trains, then being operated by it. There were a number of 
hearings before the Commission and the plaintiff, as a citizen of Mount 
Airy, appeared and opposed the petition and gave testimony in behalf 
of the respondents. 

At the time of the hearings the Corporation Commission was not 
vested with authority to authorize the discontinuance of passenger trains 
when the convenience and necessity of the public did not require the 
operation of such trains. At the 1983 session of the Legislature a bill 
expressly conferring this jurisdiction on the Commission was introduced. 
There were hearings had on this bill before the committee and plaintiff 
appeared and opposed it. The bill was enacted and ratified prior to the 
occurrences which are the subject matter of this action. So far as the 
record discloses, there were no other hearings before the Corporation 
Commission. 

On the evening of 16 May, 1933, plaintiff went to the station of the 
corporate defendant to meet a friend and while waiting for the arrival 
of the train a controversy arose between him and the defendant DeButts 
and the plaintiff was abused, insulted and assaulted by said defendant. 
There was ample evidence to sustain the verdict against the defendant 
DeButts and he did not appeal. 

The jury having found by its verdict that the defendant DeButts at 
the time of said assault was acting within the scope of his employment 
as general manager of the Atlantic and Yadkin Railway Company, 
judgment was entered against said defendant and the Atlantie and 
Yadkin Railway Company appealed. 


Robert A. Freeman and A. E. Tilley for plaintiff, appellee. 
Carter & Carter and Hobgood & Ward for defendant Atlantic and 
Yadkin Railway Company, appellant, 


Barnuity, J. The one question we need to discuss on this appeal 
is the liability of the appealing defendant on the judgment rendered 
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against the individual defendant. If DeButts was not acting within 
the scope of his employment and in furtherance of his master’s business 
at the time of his assault upon the plaintiff, this question must be an- 
swered in the negative and the other exceptive assignments of error 
become immaterial. 

The plaintiff described the setting of the assault in substance as 
follows: 

“T was standing right near the mail wagon; others were present; I 
was waiting there for Mr. Brower. Someone said, in a humorous way, 
that perhaps the train had been discontinued. The defendant DeButts 
was present. Someone asked the question: ‘Do you think the trains 
will be taken off? I replied that I did not think they would, because 
it was too important to the public from the standpoint of mail, express, 
and passenger service. About that time DeButts approached me and 
said: ‘Myr. Snow, when are you going to get your promotion? [I said: 
I am not going to get it. He said: ‘You said you were going to be 
made chief clerk; you said it, didn’t you? I said: Yes, I thought I 
was going to get 1t, but another man got it. He said: ‘Why didn’t you 
get it?’ I said: Another man got it. He says: ‘I know why you didn’t 
get it; you hed to the Corporation Commission; you lied to the Legis- 
lature.’ I said: Mr. DeButts, there is no reason why we should have any 
personal 111 will towards each other. I have nothing against you. I 
did what I did simply because I thought it was my duty and I presume 
you did the same. He replied: ‘You are a G d -liar. You are 
interfering with my business. I am trying to save money for the com- 
pany and it is none of your business. . . .’” The plaintiff then 
outlined the abusive language and conduct of the defendant DeButts, 
which amounted to an assault. 

There is no hard and fast rule governing the application of the doc- 
trine of respondeat superior. The application of the doctrine depends 
upon the facts in the case under consideration. There are, however, 
certain general rules established by the decisions of this and other courts 
which govern its application. 

A principal is lable for the torts of his agent (1) when expressly 
authorized; (2) when committed within the scope of his employment and 
in furtherance of bis master’s business—when the act comes within his 
implied authority; (8) when ratified by the principal. 

There 1s no contention in this case that the conduct of DeButts was 
expressly authorized, or that it was thereafter ratified by his employer. 
If the corporate defendant is liable at all, it 1s by reason of the fact that 
DeButts was acting within the line of his duty and exercising functions 
necessarily implied by the general nature of his employment—that is, 
he was acting within the range of his employment. 
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The principles requiring the application of the doctrine are variously 
expressed, 

It is elementary that the principal is liable for the acts of his agent, 
whether malicious or negligent, and the master for similar acts of his 
servant, which result in injury to third persons, when the agent or 
servant is acting within the line of his duty and exercising the functions 
of hisemployment. ftcberts v. R. #., 143 N, C., 176. 

If the wrongdoer, while acting in the range of his authority, does an 
act which injures another, the principal or master is hable therefor 
without reference to whether the intent of the agent or servant was good 
or bad, innocent or malicious. 

Liability exists as against the master for wrongful or negligent acts 
of his servant only when the agent is acting within the scope of his 
employment and is about his master’s business, attempting to do what 
he was employed to do. 

“A servant is acting in the course of his employment when he 1s 
engaged in that which he was employed to do, and is at the time about 
his master’s business. He is not acting in the course of his employment 
if he is engaged in some pursuit of his own. Not every deviation from 
the strict execution of his duty is such an interruption of the course of 
employment as to suspend the master’s responsibility, but if there is a 
total departure from the course of the master’s business, the master is 
no longer answerable for the servant’s conduct.” Tiffany on Agency, 
page 270, 

A principal is liable for assaults committed by its agent or servant 
only when the assault is committed while the agent or servant 1s about 
his master’s business and acting within the range of his employment, 
unless his conduct was thereafter ratified by the principal. 

On the other hand, there are pertinent decisions holding that the 
principal under certain conditions is not liable. 

The principal is not lable when the agent is about his own business, 
or 1s acting beyond the scope and range of his employment. This 1s 
true Irrespective of the intent of the agent. 

A. master is not responsible for the torts of his servant committed 
wholly for the servant’s own purpose and in consummation of his per- 
sonal desire. Linville v, Nissen, 162 N. C., 95; Roberts v. BR. R., supra. 

A master cannot be held lable for the unauthorized act of a servant 
on the ground that the servant did the act with the intent to benefit or 
serve the master. Daniel v. R&R. R., 186 N. C., 517; Marlowe v, Bland, 
154 N. C., 140. 

Nor is a master lable when his servant steps aside from the master’s 
business to commit a wrong not connected with his employment. War- 
lowe vt. Bland, supra; Dover v. Mfg. Co., 157 N. C., 3824; Bucken v. 
R. RR. WT N.C. 448. 
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If an assault 1s committed by the servant, not as a means or for the 
purpose of performing the work he was employed to do, but in a spirit 
of vindictiveness, or to gratify his personal animosity, or to carry out an 
independent purpose of his own, then the master is not lable. 39 C. J., 
page 1307; L. R. A., 1918 F, 534; 10 A. L. R., 1079; Jackson v. 
Scheiber, 209 N. C., 441. 

It is a well established rule that the master is not responsible for the 
tort of his servant when done without his authority and not for the 
purpose of executing his orders or doing his work, but wholly for the 
servant’s own purpose and in pursuit of his private and personal ends. 
Buchen v. R. R., supra; Linville v. Nissen, supra, 

Ordinarily, the intent of the agent, or his purpose to promote the 
interest or protect the property of his principal, is not a determining 
factor. 

It is immaterial that the employee intended by such act to secure a 
benefit for the employer. Lamb v. Charles Stores Co., 201 N. C., 1384. 
Liability of the principal, or the master, depends not upon the motive 
of the agent, or the servant, such as his intent to benefit his employer 
or to protect his property, but upon the question whether in the per- 
formance of the act which gave rise to the injury the agent or the serv- 
ant was at the time engaged in the service of his employer. Dickerson 
v. Refining Co., 201 N. C., 90. It is not sufficient that the act shows 
that he did it with the intent to benefit or serve the master. It must be 
something done in attempting to do what the master has employed the 
servant to do. Nor does the question of liability depend on the quality 
of the act, but rather upon the question whether it has been performed 
in the line of duty and within the scope of authority conferred by the 
master. Daniel v. 2. R., supra. There is a marked distinction between 
an act done for the purpose of protecting the property by preventing a 
felony, or recovering it back, and an act done for the purpose of punish- 
ing the offender for that which has already been done. Daniel v. R. R., 
supra, This view is expressed in Kelly v. Shoe Co., 190 N. C., 406, by 
Varser, J., as follows: “Liability does not flow from the employee’s 
intent to benefit or serve the master, but it does flow from the acts of the 
servant, or employee, in attempting to do what he was employed to do, 
that is, the acts complained of must have been done in the line of his 
duty, and within the scope of his authority.” Butler v. Mfg. Co., 182 
N.C., 547; Munich v. Durham, 181 N. C., 188; Clark v. Bland, 181 
N.C., 112, and the line of cases cited in these authorities. 

The general scope of the authority of the defendant DeButts was 
very broad. The term “general manager” implies the right to exercise 
judgment and skill, and the idea that the management of the affairs of 
the company has been committed to him with respect to the property and 
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business of the corporation. It implies general power and permits a 
reasonable inference that he was invested with the general conduct and 
contro] of the defendant’s business committed to his charge. The term 
carries with it the implied authority to act in emergencies, or generally, 
as the principal officer of the corporation in reference to the ordinary 
business and purposes of the corporation in the conduct of its affairs 
within his charge. Whipple v. Insurance Co., 222 N. Y., 39; Gas Light 
Co. vu. Lansden, 172 U.S., 584; Kelly v. Shoe Co., supra. It does not, 
however, include the implied authority to punish for past offenses or to 
assaults committed outside the scope of employment and not in the range 
of the servant’s duties, prompted by the personal ill will or malice of 
the employee. 

We must then examine into the implied powers and duties of DeButts 
to determine whether the act complained of could reasonably be inter- 
preted as coming within the implied powers conferred upon him and 
whether he was at the time engaged in the discharge of his duties to his 
employer, so as to determine the lability of the corporate defendant 
upon the verdict rendered. 

While it is a matter of common knowledge that the trial of legal 
actions and the conduct of judicial hearings of the type indicated is 
ordinarily committed by public service corporations to its legal staff, we 
may concede that 1t was within the implied authority of DeButts, as 
general manager, to supervise and direct the hearings before the Corpo- 
ration Commission and the committee of the Legislature. ‘The posses- 
sion of such a broad range of authority could not reasonably be inter- 
preted to embrace the direction, control, intimidation, or coercion of 
witnesses of the adversary. A fortiori, an agent of the corporation, 
however broad his authority may be, cannot be said to be acting within 
the scope of his employment or about his master’s business when he 
undertakes to take to task, abuse, and assault a witness of the adversary 
who has already testified, when prompted by his resentment generated 
by his conception that the testimony of such witness was false and 
detrimental to the interest of his principal. 

Applying the principles enumerated in these decisions to the testimony 
in the instant case, we are constrained to hold that the evidence fails to 
show that DeButts was acting within the range of his employment and 
was about his master’s business in assaulting the plaintiff, but rather 
that he was acting in a spirit of vindictiveness to gratify his personal 
animosity. The wrong was not committed under such conditions as 
would invoke the doctrine of respondeat superior, and no liability at- 
taches to his principal for the resulting injury. 

The conduct on the part of DeButts was reprehensible and inexcus- 
able. To hold, however, that the corporate defendant had imphiedly 
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authorized its agent to pursue the course he did and that such conduct 
was within the range of his employment without any evidence of author- 
ity, ratification, or approval, would be to imply that this defendant had 
embarked on a course of dealings in direct conflict with accepted pro- 
prietics in judicial proceedings, and that it imposed upon its agent 
duties which give evidence that it 1s devoid of any sense of responsible 
citizenship. 

It does not clearly appear from the evidence that the assault occurred 
on the premises of the defendant. Even so, the plaintiff was present, 
not as an employee or prospective passenger, but for his own convenience 
to meet a fellow mail carrier. Under these circumstances, if the assault 
was committed on the premises of the defendant, that fact alone would 
not Impose liability on the defendant. Strickland uv. Kress, 1838 N. C,, 
5384; Sawyer v. BR. R., 142 N. C., 1. 

The exception of the defendant railroad company to the refusal of 
the general county court to dismiss plaintiff’s action as against it as of 
nonsuit should have been sustained. The judgment as against the ap- 
pealing defendant is 

Reversed. 





MRS. POLLY MILLER, ApMINISTRATRIX or CLAYTON MILLER, DECEASED, 
v. TOM ROBERTS anp Wire. ELIZABETH ROBERTS, ann OSCAR 
TOWNSEND. 


(Filed 18 October, 1987.) 


1. Courts § 1c— 

Failure to take objection by answer to the jurisdiction of the court 
does not waive the right to object to the jurisdiction, since there can be 
no waiver of jurisdiction, and objection thereto may be made at any time. 

2. Evidence § 2— 

Our courts will take judicial notice of a public statute of the State, 
which therefore need not be pleaded, and the North Carolina Workmen’s 
Compensation Act is a public statute. 

3. Statutes § 5c— 
A statute which relates to persons and things as a class is a general law, 
and the North Carolina Workmen’s Compensation Act is a general law. 
4. Master and Servant § 37— 
The North Carolina Workmen’s Compensation Act is a general statute. 
Courts § ic—Evidence is competent on trial in Superior Court to show 
that parties are subject to Workmen's Compensation Act. 


The Superior Court has the duty and power to find a jurisdictional 
fact, and therefore, in an action for wrongful death in which plaintiff 
alleges that the relation of master and servant existed between his intes- 


a 
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tate and defendants, and that they were engaged in lumber operations in 
this State, evidence is competent on the trial to prove facts which show 
the parties to be subject to the provisions of the Workmen’s Compensa- 
tion Act. 


G. Master and Servant § 49—Nonsuit held proper upon finding, supported 
by evidence that action was governed by Compensation Act. 

In this action for wrongful death, instituted in the Superior Court, 
plaintiff alleged that the relationship of master and servant existed be- 
tween intestate and defendants, and that intestate was killed while 
engaged in his duties in the operation of defendants’ lumber plant. Upon 
eross-examination of plaintiff’s witness, defendant elicited testimony, 
which was uncontradicted, that at all times defendants regularly employed 
twenty-five employees in operating the plant, and that witness, a fellow 
employee of intestate, had seen no notice and had received no letter to 
the effect that defendants were not operating under the Compensation 
Act. Held: The evidence, considered in the light most favorable to plain- 
tiff, raises the presumption that the parties are subject to the Compensa- 
tion Act, C. S., 8081 (i), (a), (m), (k), and tends to show absence of 
notice of nonacceptance by the employer, C. 8., SO81 (1), and supports the 
court’s judgment granting defendants’ motion to nonsuit for that the 
Industrial Commission has exclusive jurisdiction, C. S., 8081 (r). 


7. Same—Where cause alleged is governed by Compensation Act, joinder 
of transferee of property of employer does not prevent nonsuit. 


Where, in an action instituted in the Superior Court to recover for 
wrongful death, plaintiff alleges that one of defendants was intestate’s 
employer, and another defendant, a fellow employee, was driving the 
employer’s truck at the time of the accident, and joins the employer’s 
wife upon allegation that the employer had transferred all his property 
to her subsequent to the accident, the joinder of the wife, in the absence 
of evidence that she was intestate’s employer or that the driver of the 
truck was her agent, will not prevent the dismissal of the action for that 
the plaintiff’s exclusive remedy was under the Compensation Act. 


ApPeAL by plaintiff from Alley, /., at March Term, 1987, of 
MitTcHuett. 

Action to recover damages for alleged wrongful death. 

Plaintiff alleges actionable negligence and damage. 

In their answer the defendants deny these allegations, but do not plead 
the Workmen’s Compensation Act in bar of the action. 

It is not controverted that the intestate, Clayton Miller, died 22 March, 
1935, as result of injuries received in the wreck of an auto truck; that 
on 29 July, 1985, his widow, the plaintiff, Mrs. Polly Miller, was duly 
appointed by the clerk of the Superior Court of Mitchell County as 
administratrix of the estate of said intestate, and that this action was 
instituted the same day. 

Plaintiff testified: “I am widow of Clayton Miller, deceased. He died 
22 March, 1935. On the day he died, my husband was working for 
Tom Roberts. He was helping on a truck. He was helping Oscar 
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Townsend. . . . He was being paid $1.00 a day and board. Tom 
Roberts furnished his board, I suppose. He was paid in the store 
mostly, Tom Roberts’ store, located at Forbes. I mean he was paid in 
goods out of the store mostly.” 

Plaintiff offered further evidence tending to show that Tom Roberts 
was engaged in sawmill and lumber operations in Mitchell County in 
March, 1935; that the defendant Oscar Townsend was employed there 
as the driver of a truck used for hauling lumber from mill to market; 
that plaintiff's intestate worked in the woods most of the time, but 
sometimes he helped on the truck operated by said Townsend; that on 
22 March, 1935, Townsend, pursuant to his employment, with the intes- 
tate as helper, took a load of lumber on said truck to Hickory, N. C., 
that on the return trip and at about 8 o’clock that night, while traveling 
west on State Ilighway No. 10, in Burke County, and approaching a 
serics of sharp curves east of Bridgewater, the said truck in which 
intestate was riding, while being operated by said Townsend at a rapid 
rate of speed, fifty miles per hour, and on the left-hand side of the road, 
collided with a car traveling east on its right side of the road, and then 
continued on, leaving the highway and wrecking at the foot of a steep 
cliff; that it was then raining, and the night was dark and very foggy; 
and that in the wreck of the truck, plaintifi’s intestate received injuries 
from which he died in a short time. 

Plaintiff introduced in evidence a bill of sale from the defendant Tom 
Roberts to the defendant Elizabeth Roberts, dated 11 May, 1934, filed 
for registration the same day and registered 16 May, 1934, in which he 
sold and delivered, among other things, a stock of goods at Forbes, all 
manufactured lumber on the Tom Roberts lumber yards in Buncombe, 
Madison, and Mitchell counties, two sawmills in Buncombe County, and 
four teams of mules and horses, known as the Tom Roberts teams. No 
evidence was introduced tending to connect the items sold with the 
operations in March, 1935. 

Defendant, on the cross-examination of Chet Burleson, witness for 
plaintiff, and over plaintifi’s objection, elicited testimony that the de- 
fendant, “Mr. Roberts,” in his lumber operations had on an average 
regularly employed twenty-five employees, including defendant Osear 
Townsend and the intestate; that the witness worked as fireman of the 
sawmill boiler, and was around the buildings a good deal; that at no 
place about the premises did he ever see a notice tacked up in the build- 
ing, or office, or any place by Tom Roberts that he was not working 
under the Compensation Act; that the witness was furnisked no notice, 
and did not receive any letter about it, and that if defendant Tom 
Roberts ever gave or filed a notice with the Industrial Commission, he 
knew nothing about it. 
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At the close of plaintiff’s testimony, defendants entered motion for 
judgment as of nonsuit. The court below made the following record: 
“Tt appearing to the court from the uncontradicted evidence of the plain- 
tiff’s witnesses that at the time of the injury and death of the plaintiff’s 
intestate, Roberts had in his employment an average of some 25 hands, 
the court being of the opinion from the foregoing evidence that the 
defendant was operating under the provisions of the Workmen’s Com- 
pensation Act, the motion of the defendants for judgment as of nonsuit 
is allowed.” 

From adverse judgment, plaintiff appealed to the Supreme Court, and 
assigned error. 


Anglin & Randolph for plaintiff, appellant. 
Charles Hutchins and W. C. Berry for defendant, appellee. 


WInBORNE, J. Two questions are presented on this appeal: (1) 
When the defendants in their answer failed to plead the North Carolina 
Workmen’s Compensation Act as a bar to the jurisdiction of the Supe- 
rior Court, is evidence competent on trial in the Superior Court to prove 
facts which show the parties to be subject to the provisions of the act? 
(2) Is the judgment of nonsuit valid? We answer both in the affirm- 
ative, 

1. Failure to take objection by answer to the jurisdiction of the court 
does not waive the right to object to the jurisdiction. C.S,, 518. There 
can be no waiver of jurisdiction, and objection may be made at any 
time. Johnson v. Finch, 938 N. C., 205, 208; Munter v. Yarborough, 
92 N. C., 68; Tucker v. Baker, 86 N. C., 1; Clements v. Rogers, 91 
N. G., 63; Knowles v. R. B., 102 N. C., 59,9 S. E., 7; Cherry v. &. R., 
185 N. C., 90, 116 S. E., 192. 

The court will take judicial notice of a public statute of the State, 
and such statute need not be pleaded. Wikel v. Comrs., 120 N. C., 45], 
97S. E., 117; Hancock v. R. B., 194 N. C., 222, 32 8. B., 769; Carson 
vu. Bunting, 154 N. C., 530, 70 8. E., 923; Mangum v. R. f., 188 N. C., 
689, 125 S. E., 549. 

A. statute which relates to persons and things as a class is a general 
law. PR. PR. xv. Cherokee, 177 N. C., 86, 97 8. E., 758. 

The purpose of the North Carolina Workmen’s Compensation Act, as 
disclosed by its language, shows it to be a public statute. Hancock v. 
R. R., supra; Webb v. Port Commission, 205 N. C., 663. 

In the Hancock case, supra, it is held that it was not incumbent upon 
the plaintiff to plead the Fellow Servant Act, a public statute, in order 
to derive the benefit of the provisions of that act on trial in Superior 
Court. In the Mangum case, supra, it was held that the Federal Em- 
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ployers’ Liability Act, a public statute, enacted by Congress, did not have 
to be pleaded. 

The Superior Court has the duty and power to find a jurisdictional 
fact. Aycock +. Cooper, 202 N. C., 500, 163 S. E., 569; Young v. Mica 
('o., post, 248, 

In -Lyeoch +. Cooper, supra, speaking to the question as to whether 
findings of fact by the North Carolina Industrial Commission on juris- 
diction are conclusive and binding upon the Superior Court, Mr. Justice 
Connor writes: “The question has not heretofore been presented to this 
Court, and we, therefore, have no decision which may be cited as an 
authority, but both a proper construction of the language of the statute, 
and well settled principles of law lead us to the conclusion that where 
the jurisdiction of the North Carolina Industrial Commission to hear 
and consider a claim for compensation under the provisions of the North 
Carolina Workmen’s Compensation Act, is challenged by an employer, 
on the ground that he is not subject to the provisions of the act, the 
findings of fact made by the Commission, on which its jurisdiction is 
dependent, are not conclusive on the Superior Court, and that said court 
has both the power and the duty, on the appeal of either party to the 
proceeding, to consider all the evidence in the record, and find therefrom 
the jurisdictional faets, without regard to the finding of such facts by 
the Commission.” 

The plaintiff alleges that the relationship of master and servant ex- 
isted between the defendants and her intestate, and that the defendants 
were engaged in sawmill and lumber operations in North Carolina. It 
was, therefore, proper and competent to receive evidence upon which to 
determine the jurisdictional fact. 

2. The parties, under the fact situation of the instant case, are pre- 
sumed to have accepted the North Carolina Workmen’s Compensation 
Act, and, nothing else appearing, are bound by its terms. Pulley v. 
Cotton Mills, 201 N. C., 426, 160 8. E., 479; Hanks v. Utilities Co., 
204 N. C., 155, 167 8. E., 560. 

We have in the instant case the existence of the relationship of em- 
ployer and employee in a sawmill operation in North Carolina in which 
there were fifteen or more employees regularly employed. In consider- 
ing challenge to judgment as of nonsuit, on facts as they appear, it is 
well to refer to pertinent sections of the Workmen’s Compensation Act. 
CM. S., 8081 (1) (a), provides: “The term ‘employment’ includes em- 


ployment by . . . all private employments in which five or more 
employees are regularly employed in the same business or establishment, 
except . . . sawmills and logging operators in which less than 


fifteen employees are regularly employed.” 
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Sec. 8081 (m) provides: “Every contract of service between any 
employer and employee covered by this article, written or implied, 
now in operation or made or implied prior to the taking effect of this 
article, shall, after the act has taken effect, be presumed to continue, 
subject to the provisions of this article; and every such contract made 
subsequent to the taking effect of this act shall be presumed to have 
been made subject to the provisions of this article, unless either party 
shall give notice, as provided in see. 8081 (1), to the other party to such 
contract that the provisions of this act . . . are not intended to 
apply.” 

Sec. 8081 (k) provides: “. . . Hvery employer and employee, 
except as herein staled, shall be presumed to have accepted the provti- 
sions of this article respectively to pay and accept compensation for 
personal injury or death by accident arising out of and in the course of 
the employment, and shall be bound thereby, unless he shall have given, 
prior to any accident resulting in injury or death, notice to the contrary 
in the manner herein provided.” (Italics ours.) 

See. 8081 (1) provides: “. . . Notice of nonacceptance of the 
provisions of this article and notice of waiver of exemption heretofore 
referred to shall be given thirty days prior to any accident resulting in 
injury or death. . . . The notice shall be in writing or print, in 
substantially the form prescribed by the Industrial Commission, and 
shall be given by the employer by posting same in a conspicuous place 
in the shop, plant, office, room, or place where the employee is employed, 
or by serving it personally upon him; and shall be given by the em- 
ployee by sending the same in registered letter, addressed to the employer 
at his last known residence or place of business, or by giving it per- 
sonally to the employer or any of his agents upon whoni a summons in 
civil action may be served under the laws of the State. A copy of the 
notice in prescribed form shall also be filed with the Industrial Com- 
mission.” 

See. 8081 (1) provides: “The rights and remedies herein granted 
to an employee where he and his employer have accepted the provisions 
of this act, respectively, to pay and accept compensation on account of 
personal injury or death by accident, shall exclude all other rights and 
remedies of such employee, his personal representative, parents, depend- 
ents, or next of kin, as against his employer at common law, or other- 
wise, on account of such injury, loss of service, or death.” 

In Pilley +. Cotton Mills, supra, it is said: “Under the Workmen’s 
Compensation Act every employer and employee, except as therein 
stated, 1s presumed to have accepted the provisions of the act and to 
pay and accept compensation for personal injury or death as therein 
set forth. The plaintiff, not being in the excepted class, is bound by the 
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presumption. Pubhe Laws 1929, ch. 120, see. 4 (C. S., 8081 fk]). 
It follows by the express terms of the statute (sec. 11), C. S., 8081 (x), 
that the rights and remedies thus granted to an employee exclude all 
other rights and remedies of such employee as against his employer at 
common law, or otherwise, on account of injury, loss of service, or 
death.” 

In McNeely v. Asbestos Co., 206 N. C., 568, it is stated: “Both parties 
to the controversy are presumed to have accepted the North Carolina 
Workmen’s Compensation Act, and consequently bound by its terms. 
Moreover, the evidence disclosed that at all times the defendant had in its 
employ more than five employees, so that the jurisdictional question is 
not involved.” 

The Georgia Court goes further than we find it necessary. It holds 
that in an action in the Superior Court for damages for personal 
injury, where the relationship of employer and employee exists, the 
burden is upon the employee to prove that the employer had rejected 
the act. AleCoy v. Lor. Co., Ga. App., 251, 143 S. E., 611. 

In the instant case there is no evidence tending to contradict the 
evidence as to facts upon which the Workmen’s Compensation Act 
creates the presumption that the parties have accepted the provisions of 
the act, or rebut that presumption. On the other hand, there is uncon- 
tradicted testimony tending to show absence of notice cf nonacceptance 
by the employer as required by the act. (C. S., 8081 [1]). There is 
no evidence that the employee gave to employer any notice of unon- 
acceptance. 

Taking all the evidence in the light most favorable to plaintiff, the 
relationship of employer and employee existed between defendant Tom 
Roberts and plaintiffs intestate, and the aceident resulting in the death 
of plaintiff’s intestate arose out of and in the course of his employment. 
The said parties are within the jurisdiction of the North Carolina 
Industrial Commission. 

Upon all the evidence in the light most favorable to the plaintiff, the 
plaintiff has failed to carry the burden either of showing the rclation- 
ship of employer and employee between the defendant Elizabeth Roberts 
and plaintiff’s intestate, or in establishing that defendant Oscar Town- 
send was agent of defendant Elizabeth Roberts, and for whose negligent 
acts, in the operation of the truek, she would be Hable. 

The Judgment below is 

Affirmed. 
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SHERMAN OWENS anp WIFE. G. L. OWENS, eT av. v. BLACKWOOD 


1. 


aml 


3. 


4, 


6. 


LUMBER COMPANY ann CANEY FORK LOGGING RAILWAY COM- 
PANY. 


(Filed 13 October, 1937.) 
Evidence § 46— 


A nonexpert witness who has knowledge, acquired in some approved 
manner, of the handwriting of the person in question is competent to 
testify as to the genuineness or falsity of the handwriting in dispute. 


Appeal and Error § 39d—Where plaintiffs establish twenty years ad- 
verse possession, crror in admitting evidence of color of title is imma- 
terial. 

Plaintiffs claimed the locus iz quo under seven years adverse possession 
under color and under twenty years adverse possession, Defendants 
objected to certain deeds in plaintiffs’ chain of color of title on the ground 
that they were improperly registered and did not comply with N. C. Code, 
997, 3805, 38308.. Weld: The deeds. having been on record for some thirty 
years, were competent under the ancient document rule to be submitted 
to the jury on the claim of adverse possession for twenty vears, and error, 
if any, in admitting the deeds as color of title was not prejudicial under 
the facts. 


Boundaries § 3—Testimony of general reputation of corner held com- 
petent. 

Testimony of plaintiffs’ witnesses to the effect that they knew the 
general reputation of the beginning corner of the tract of land in dispute 
as “a double chestnut in the Rocky Knob Gap,” and that they had known 
of such general reputation 25 toe 50 years prior to the institution of the 
action, held competent and properly admitted in evidence to establish the 
corner as contended for by plaintiffs, the testimony meeting all the re- 
quirements of the rule. 


Boundaries § 4: Appeal and Error § 39d—Admission of testimony held 


2 


harmless in view of other competent evidence and contentions. 

Testimony of declarations of plaintiff tending to establish his corner as 
contended by him was admitted at the trial. Defendants objected on the 
ground that plaintiff was interested when the declarations were made. 
and that they were not against his interest. Held: Coneeding the testi- 
mony was incompetent, under the facts of this case its admission was not 
prejudicial, since the corner was abundantly proven by other competent 
testimony and its location was not seriously disputed by defendants, and 
other testimony of like Qeclarations hy plaintiff was admitted without 
objection. 


Trespass § 7— 


The mensure of damages for wrongful trespass upon realty in cutting 
and removing timber is the difference in the value of the land immediately 
before and after the trespass. 


Evidence §§ 46, 47— 


Nonexpert witnesses with knowledge, and a witness found by the court 
to be an expert may testify, on question of damages, as to the value of the 
land immediately before and after the trespass complained of. 
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7. Trial § 32— 
A party desiring more specific instructions on subordinate features of 
the charge must aptly tender request therefor. 


APPEAL by Blackwood Lumber Company from Philips, J., and a 
jury, at May Term, 1937, of Jackson. No error. 

This action was instituted by Sherman Owens and wife, G. L. Owens, 
against the defendants for the recovery of the lands described in the 
complaint, and for damages alleged to have been caused by the cutting 
and removal of timber therefrom, the construction of a logging railroad 
over said lands, and other acts of trespass thereon. Pending the action 
and before trial, the plaintiff Sherman Owens died, and his children and 
heirs at law were made parties plaintiff and adopted the complaint there- 
tofore filed in the cause. 

The plaintiffs allege that the tract of land in controversy is covered 
by State Grant No. 1155, issued to Sylvester Galloway on 18 February, 
1878, and that they and those under whom they claim title have been 
in the adverse possession of said lands for more than 50 years, under 
color of title connected with said grant; 7 years possession under color- 
able title, and 20 years adverse possession. 

The defendant Blackwood Lumber Company alleges that it is the 
owner in fee of the lands in controversy and had a lawful right to cut 
and remove the timber from and construct said railroad over said lands, 
the source of defendant’s title being State Grant No. 251, issued in 
1786, to David Allison, assignee of John Gray Blount and William 
Catheart, said grant being dated 29 November, 1796, and registered in 
the office of the register of deeds of Jackson County on 16 October, 1882, 
in Book II-8, page 346. It was admitted and agreed by the plaintiffs 
and defendants that Grant No. 251 embraces the lands described in the 
complaint and claimed by plaintiffs, and that defendants have a chain 
of title connecting them with said grant, and that the chain of title need 
not be introduced in evidence except the deed from the Highland Forest 
Company to the Jackson Lumber Company and the deed from the 
Jackson Lumber Conipany to the Blackwood Lumber Company. 

The defendant Blackwood Lumber Company also claims title to 
13/14ths of such title as Sylvester Galloway may have acquired under 
Grant No. 1155, by deeds executed on 20 July, 1908, by all the heirs of 
said Sylvester Galloway, except R. J. Galloway. 

At the close of plaintiffs’ evidence, the court sustained the motion of 
the defendant Caney Fork Logging Railway Company for judgment as 
of nonsuit. 

The issues submitted to the jury, and their answers thereto, are as 
follows: 
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“1, Are the plaintiffs the owners in fee, and entitled to the immediate 
possession of, the lands described in the complaint, as alleged? Answer: 
‘Yes,’ 

“9, Did the defendant wrongfully and unlawfully eut and remove the 
timber from the lands described in the complaint, and otherwise injure 
and damage said lands, as alleged in the complaint? Answer: ‘Yes.’ 

3. If so, what damages, if any, are the plaintiffs entitled to recover 
against the defendant? Answer: ‘$650.00.’ ” 

The court below rendered judgment on the verdict. The defendant 
Blackwood Lumber Company made numerous exceptions and assign- 
ments of error and appealed to the Supreme Court. The material ones 
will be considered in the opinion. 


W. R. Sherrill and BE. P. Stillwell for plainteffs. 
R. L, Phillips and F. E. Alley, Jr., for defendant. 


Cuarkson, J. This action was here before—Owens v. Lumber Co.., 
210 N. C., 504. On the former trial a judgment of nonsuit (C. S., 567) 
was granted in the court below at the close of all the evidence. Upon 
appeal to this Court the judgment was reversed. Upon trial in the 
court below there was a verdict in favor of plaintiffs and judgment ren- 
dered thereon, from which defendant Blackwood Lumber Company ap- 
pealed to this Court. The facts are so thoroughly set forth in the 
former opinion that we will only consider those relating to the material 
exceptions and assignments of error. 

Plaintiffs introduced the original State Grant No. 1155, with plat at- 
tached thereto, dated 18 February, 1878, duly registered 15 February, 
1879, in Jackson County, N. C., to Sylvester Galloway. 

The mesne conveyances connecting the plaintiffs with said State 
Grant No. 1155, the source of their title, are as follows: 

1. Power of attorney, dated 14 November, 1903, from Sue E. Booker, 
née Sue E. Galloway (Sue E. Galloway was the widow of Sylvester 
Galloway, to whom said grant was issued) to Rhoda E. Fisher, giving 
her full and complete power and authority to sell and convey lands and 
real estate, which was recorded in both Transylvania and Jackson 
counties. 

2. Deeds dated 14 December, 1908, from Sue E. Booker, née Sue E. 
Galloway, and her husband, William Booker, and Rhoda E. Fisher, 
attorney in fact, to A. S. (Sherman) Owens, with full covenants and 
warranty and in proper form, conveying him in fee simple the lands 
embraced in said Grant No. 1155, for a consideration of $200.00, and 
with full description by metes and bounds as the same appears in said 
grant, which said deed was filed on 12 October, 1905, and duly regis- 
tered in Jackson County on 14 October, 1905, in Book JJ, at page 31. 
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3. Deed dated 30 September, 1907, from Sylvanus Galloway and 
others, heirs at law of Sylvester Galloway, deceased, to Sherman Owens, 
conveying to him all their right, title, claim, and interest in the tract of 
land in controversy and describing the same by metes and bounds, and 
expressly in the premises calls attention to the fact that Sue E. Booker 
and husband, William Booker, for a consideration of $200.00, had con- 
veyed said lands to Sherman Owens by a “certain deed of absolute con- 
veyance, with full covenants of warranty, duly executed, which econvey- 
ance is now recorded in the register’s office of Jackson County, State of 
North Carolina, in Book JJ, page 31,” which said deed was recorded in 
Jackson County on 26 October, 1907, in Book NN, at page 489, et seq.” 

The signatures were, we think, substantially proven under the well 
settled law. “The genuineness or falsity of disputed handwriting may 
be proven by testimony of a witness, not an expert, who is acquainted 
with the handwriting of the person supposed to have written it, either 
because he had often seen him write, or who had acquired competent 
knowledge of his handwriting in some other approved manner. Abbott’s 
Proof of Facts (4 Ed.), p. 579, par. 4, and cases cited.” Brown v. 
d1altisboro;, 185 No. 368 (312). 

The defendant contends that the deeds are improperly registered and 
do uot comply with N. C. Code, 1985 (Michie), secs. 997, 3305, and 
3308, 


sec. 428, supra; (2) 20 years adverse possession, see. 430, supra. 

Taking the record evidence in its entirety, we cannot so hold; but, if 
error, it was not prejudicial. DBivings v. Gosnell, 141 N. C., 841. The 
deeds complained of had been on record for about thirty years. When 
this case was here before we said: “The deeds, if not color, are at least 
some evidence, under the ancient document rule, to be submitted to the 
jury on adverse possession for 20 or 30 years, under statutes before set 
forth. Thompson rv. Buchanan, 195 N. C., 155 (160-1); Sears v. Bras- 
well, 197 N. C., 515.” Owens v. Lumber Co., supra, 504 (513); 
Nicholson v. Lumber Co., 156 N. C., 59. 

The defendant contends that the beginning corner, viz.: “Beginning 
on a chestnut in Rocky Knob Gap on Wolf Mountain,” ete., was im 
dispute, and that some of the evidence was competent and some incom- 
petent. That it ought to be awarded a new trial on account of the 
incompetent evidence. We think not on this record. 

Let us analyze: HH. R. Queen, 68 years old, testified: “My business 
is surveying, abstracting, and cruising. I have been surveying about 
50 years, and abstracting and cruising about 30 years. I was reared 
about 8 or 10 miles from Grant No, 1155, issued to Sylvester Galloway, 
in Canada Township. . . . In company with S. M. Parker, I made 
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a survey of the property described in the complaint, and from that 
actual survey I prepared some maps. These are the maps. (Plaintiffs 
desire the jury to be given the maps and the witness be allowed to use 
them to illustrate his testimony.) Mr. Parker and I made the survey 
in May, 1985. The first call in Grant No, 1155, to Sylvester Galloway, 
says, ‘Beginning on a chestnut in Rocky Knob Gap on Wolf Mountain.’ 
I know where Rocky Knob Gap is; I have been familiar with it 30 or 


40 years, and have been there quite a number of times. . . . I have 
seen that chestnut tree standing; the first time I saw it was about 25 
or 80 years ago. . . . I saw it standing there, 20 or 30 years ago, it 


was marked as a corner on the northeast and east sides. The custom 
in this State, with reference to marks of a corner tree, is to blaze three 
marks on a tree on the side the line leaves it and three on the side the 
closing line comes back to it. This tree was marked in that way. 
I wouldn’t like to say a definite number of years old those 
marks on the tree were 25 or 30 years ago.” 

S. M. Parker, admittedly an expert surveyor, gave substantially the 
same testimony as Queen. 

In Hemphill v. Hemphill, 1388 N. C., 504 (506), is the following: 
“The declarations of John R. Hemphill in this deed to the heirs of John 
Brigman, as to the location of his own line, are hearsay. They are 
incompetent for the reason that he was interested when the same were 
made, and the judge below ruled correctly in excluding them. On the 
second point: The evidence offered from the witness John G. Chambers 
on the general reputation as to the location of the divisional line: Such 
evidence has been uniformly received in this State, and the restriction 
put upon it by our decisions seems to be that the reputation, whether by 
parol or otherwise, should have its origin at a time comparatively remote, 
and always ante litem mofam. Second, that it should attach itself to 
some monument of boundary, or natural object, or be fortified and sup- 
ported by evidence of occupation and acquiescence tending to give the 
land in question some fixed or definite location. Yate v. Southard, 
8 N. C., 45; Mendenhall v. Cassells, 20 N. C., 48; Dobson v. Finley, 
53 N. C., 496; Shaffer v. Gaynor, 117 N. C., 15; Westfelt v. Adams, 
131 N. C., 379-884.” Lamb v. Copeland, 158 N. C., 186; Randolph v. 
Roberts, 186 N. C., 621; Pace v. AfcAden, 191 N. C., 187; Brown v. 
Buchanan, 194 N. C., 675. 

Walker McCall, a witness for plaintiffs, 85 years old, testified, in part: 
“Q. Now, Mr. McCall, do you know the common and general reputation 
in the community up there as to what was the beginning corner of 
Grant 1155? <Ans.: Yes, sir. J guess I have known of that common 
and general reputation for 50 years. Q. What is that common and 
general reputation as to what the corner was, and where? Ans.: A 
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double chestnut in the Rocky Knob Gap, it was at the foot of the trail 
where everybody passed along, a public place going from Transylvania 
County to Haywood County.” 

There was like evidence coming under the well settled rule of law in 
this jurisdiction, as above set forth. 

The defendant contends that the declarations of Sherman Owens to 
establish the corner were incompetent, that he was interested when the 
same were made, and were not against his interest. Sasser v. Herring, 
14 N. C., 842; Hoge v. Lee, 184 N. C., 44. 

There was practically no dispute about the double chestnut in Rocky 
Knob Gap being the beginning corner of Grant No. 1155. Many of the 
plaintiffs’ witnesses testified that they had seen the double chestnut 
standing in Rocky Knob Gap marked as a corner tree on many occasions 
extending over a period beginning fifty years ago. This corner was 
definitely proven by abundant evidence of witnesses who had seen the 
corner, and the defendants hardly disputed its location, as the record 
discloses. The evidence of T. S. Fortner, a patrolman of the defendant 
and its predecessors in title, testified that Sherman Owens pointed the 
lines out to him, showed him the chestnut in Rocky Kncb Gap, and said 
it was the corner. Conceding that this testimony was incompetent, it 
is harmless error and not prejudicial to the defendant for the reason 
that there was hardly any dispute as to what and where the beginning 
corner was and is. It was abundantly proven by the plaintiffs’ wit- 
nesses. In view of the overwhelming evidence in the record proving the 
beginning corner and in the absence of a dispute of its location, the ad- 
mission of this evidence, if error at all, is only technical. 

Then again, Leonard Owens, a son of Sherman Owens, testified, unob- 
jected to: “My father couldn’t read. He had this deed to the land he 
bought, and he asked me when I got out there to read over this deed, 
that he wanted to trace the lines, and I did the best I could. That has 
been quite a bit ago and I was not very old, but we started down a call 
in the deed, that he told me ws what they call Rocky Knob Gap; we 
started on a couple of chestnuts and I read the deed over and he traced 
the line and we went some distance around Wolf Mountain side,” ete. 

In Shelton v. R. #., 193 N. C., 670 (674), it is written: “It is thor- 
oughly established in this State that if incompetent evidence is admitted 
over objection, but the same evidence has theretofore or thereafter been 
given in other parts of the examination without objection, the benfit of 
the exception is ordinarily lost. Smith v. R. R., 163 N. C., 148; Tillett 
v. R. #., 166 N. C., 515; Beaver v. Fetter, 176 N. C., 334; Marshall v. 
Tel. Co., 181 N. C., 410.” Gray v. High Point, 203 N. C., 756 (764); 
Teseneer v. Mills Co., 209 N. C., 615 (623). 
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In Bryant v. Construction Co., 197 N. C., 639 (642), speaking to the 
subject, is the following: “In any event, the evidence excepted to was 
cumulative. After Barkley had concluded, T. L. Starling testified on 
behalf of the plaintiff, without objection, to the identical fact mentioned 
by Barkley. In these circumstances the exceptions addressed to the 
admission of Barkley’s testimony must be overruled. Tilghman v. Han- 
cock, 196 N. C., 780; Holeman v. Shipbuilding Co., 192 N. C., 236; 
Gentry v. Utilities Co., 185 N. C., 285.” On this aspect the contentions 
of the defendant cannot be sustained. 

In West Construction Co. v. A. C. L. Railway Co., 185 N. C., 48 
(45-46), citing numerous authorities, the law is stated as follows on the 
measure of damages: “When a trespass committed upon personal prop- 
erty results in an injury less than the destruction or deprivation of the 
property, or in an action for a negligent injury to real property, the 
measure of damage is the reduced markct value of the property proxi- 
mately caused by the negligent act, and the rule generally adopted is to 
allow the plaintiff the difference between the market value of the prop- 
erty immediately before the injury oceurred and the like value imme- 
diately after the injury is complete. . . . The decreased value of 
the property, which was the measure of the plaintiff’s actual loss.” 

The opinion evidence of witnesses who had knowledge and that of 
H. R. Queen, whom the court found was an expert, was competent on 
the question of the measure of damages. We see no error in the charge 
illustrating the measure of damages. If defendant wanted more specific 
instructions on different aspects of the subordinate features of the case, 
it should have asked for same under proper prayers for instruction. 
School District v. Alamance County, 211 N. C., 218 (226). There was 
ample evidence of plaintiff’s acts of ownership and continuity of posses- 
sion. Many of the principles of law in this case are discussed in an 
able and well written opinion by Winborne, J., in Berry v. Coppersmith, 
ante, 50. 

The charge of the court below comprises some 26 pages and the only 
exception to it is to the measure of damage. It fully complies with 
C. S., 564. Although not tendered in time, the court below gave certain 
prayers and long contentions made by defendant. The charge is an able 
one, full and complete, and gives the law applicable to the facts. On 
the whole record we find no prejudicial or reversible error. In the judg- 
ment of the court below there is 

No error. 
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COLONIAL OIL COMPANY v. CHARLES H. JENKINS, Traprne as 
CHAS. H. JENKINS BUICK COMPANY. 


(Filed 18 October, 1937.) 


Estoppel § 6c—Evidence held to require submission to jury of question of 
estoppel by silence. 


The uncontradicted evidence tended to show that plaintiff’s agent for 
the sale of gasoline products was to account to plaintiff for the proceeds 
of sale, that defendant purchased gasoline products from the agent from 
time to time under an agreement with the agent that the purchase price 
should be applied to a debt owed defendant by the agent. The jury found 
from conflicting evidence that defendant had knowledge of the fact of 
agency at the time he bought the gasoline products. Defendant also 
offered evidence, contradicted by plaintiff, that when plaintiff rendered an 
account for gasoline products sold to defendant, defendant informed it of 
the agreement with the agent, and, at plaintiff’s request, furnished it with 
an affidavit setting forth the agreement, and that plaintiff then stated it 
would collect the account from the agent or his bondsman, that defendant, 
in reliance on the statement, did not attempt to collect from the agent, 
and that plaintiff made no further demand on defendant until the institu- 
tion of this action some three years thereafter, at which time defendant’s 
claim against the agent was barred by the statute of limitations. Held: 
Defendant is entitled to have the conflicting evidence submitted to the 
jury under appropriate issues on the question of estoppel. 


AppEaL by defendant from Grady, J., at May Term, 1937, of Bertie. 
New trial. 

This is an action to recover of the defendant the sum of $455.52, with 
interest from 5 August, 1932, for gasoline and petroleum products which 
were sold and delivered by the plaintiff to the defendant, at various dates, 
from 18 April, 1932, to 5 August, 1932. 

The action was begun on 3 May, 1935. 

It was admitted by the plaintiff, in its reply to defendant’s answer, 
that the gasoline and petroleum products shown on the itemized verified 
statement of account attached to the complaint, were sold and delivered 
to the defendant, at Elizabeth City, N. C., by George C. Dodge, trading 
as Dodge Oil Company, and operating, at the dates of said sales and 
deliveries, filling stations in Elizabeth City, N. C. 

The plaintiff alleged that in making said sales and deliveries, the said 
George C. Dodge, trading as Dodge Oil Company, was acting as the 
agent of the plaintiff, under a contract in writing, anc. that the gasoline 
and petroleum products which the said George C. Dodge sold and deliv- 
ered to the defendant were delivered to him by the p.aintiff for sale in 
accordance with the terms and provisions of said ccntract, a copy of 
which was attached to plaintiff’s reply. 
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The defendant denied the allegation of the plaintiff that at the dates 
of the sales and deliveries to him of the said gasoline and petroleum 
products the said George C. Dodge was the agent of the plaintiff, and 
that he sold and delivered the said gasoline and petroleum products to 
the defendant as the agent of the plaintiff. He alleged that if in fact 
the said George C. Dodge was the agent of the plaintiff, and as such 
agent sold and delivered to the defendant the said gasoline and petroleum 
products, the defendant had no notice of such agency, and was ignorant 
of such fact. 

The defendant further alleged that the gasoline and petroleum prod- 
ucts which were sold and delivered to him by the said George C. Dodge, 
from 18 April, 1932, to 5 August, 1932, were sold and delivered under 
and pursuant to an agreement between the defendant and the said George 
C. Dodge, made and entered into prior to such sales and deliveries, that 
the amounts due by the defendant from said gasoline and petroleum 
products from time to time should be applied as payments on the indebt- 
edness of the said George C. Dodge to the defendant which was incurred 
in part by the said George C. Dodge by the purchase from the defendant 
of a truck, which was used by the said George C. Dodge in handling 
gasoline and petroleum products which the plaintiff had delivered to 
him, for sale and delivery to his customers; and that the amount of 
such indebtedness 1s now $512.65. 

The defendant further alleged that when he was informed by the 
plaintiff, to wit: On or about 1 November, 1932, that the said George C. 
Dodge was the agent of the plaintiff at the dates of the sales and deliv- 
eries of the said gasoline and petroleum products to the defendant, and 
that the said George C. Dodge had sold and delivered said gasoline and 
petroleum products to the defendant as such agent, the defendant imme- 
diately informed the plaintiff of his ignorance of such agency and of his 
agreement with the said George C. Dodge with respect to the application 
of the amounts due by defendant for such gasoline and petroleum prod- 
ucts as payments on the indebtedness of the said George C. Dodge to the 
defendant; that, at the request of the plaintiff, the defendant furnished 
the plaintiff an affidavit setting out said agreement, and the amount of 
said indebtedness; that plaintiff thereupon stated to the defendant that 
it would collect the account for the said gasoline and petroleum products 
from the said George C. Dodge, or the surety on his bond to the plain- 
tiff; and that thereafter the defendant had no notice from the plaintiff 
or otherwise that plaintiff had not collected said account from the said 
George C. Dodge, if such be the fact, until the commencement of this 
action on 3 May, 19385. 

At the trial, after the pleadings had been read, the court announced 
that the following issues would be submitted to the jury: 
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“1, Was the defendant Chas. II. Jenkins ignorant of the fact that 
George C, Dodge was selling the gasoline and petroleum products re- 
ferred to in the complaint as agent of the plaintiff, as alleged in the 
answer? Answer: 0.0.0.0... 

“9. If not, what amount is the plaintiff entitled to recover of the 
defendant? Answer: ............ 

“3. If yes, has there been a ratification of the contract made by and 
between George C. Dodge and the defendant, as alleged by the defend- 
ant? Answer: 000... 

“4. What amount, if any, is the defendant entitled to recover of the 
plaintiff in his counterclaam? Answer: 0... 

“5. Is the defendant’s claim barred by the statute of limitations? 
BAUS OT Scie excataat 

At the close of the evidence, the court ruled that there was no evi- 
dence tending to show that the plaintiff had ratified the contract be- 
tween its agent, George C. Dodge, and the defendant, and was thereby 
estopped from maintaining this aetion, and accordingly withdrew from 
the jury the 3d, 4th, and 5th issues, and submitted to the jury only the 
Ist and 2d issues. 

The first issue was answered by the jury “No,” and the second issue, 
“$455.52, with interest from 5 August, 1932.” 

From judgment that plaintiff recover of the defendant the sum of 
$455.52, with interest from 3 August, 1932, until paid, and the costs of 
the action, the defendant appealed to the Supreme Court, assigning 
errors in the trial. 


W. D. Boone for plaintiff. 
J. I, Matthews for defendant. 


Connor, J. At the trial of this action, the evidence for the plaintiff 
tended to show that during the years 1931 and 1932, George C. Dodge 
was the agent of the plaintiff, and that as such agent he sold and deliv- 
ered at his filling stations in Elizabeth City, N. C., gasoline and petro- 
leum products which were delivered to him by the plaintiff for that 
purpose. The said George C. Dodge agreed to account to the plaintiff 
for all gasoline and petroleum products which were delivered to him 
as agent of the plaintiff and for the proceeds of all seles made by him 
of such gasoline and petroleum products. 

There was no evidence for the defendant to the contrary. 

The evidence for the defendant tended to show that during the years 
1931 and 1932 the defendant Chas. H. Jenkins was engaged in business 
at Elizabeth City, N. C., under the name and style of Chas. H. Jenkins 
Buick Company, and that during said years George C. Dodge was 
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engaged in the business of selling and delivering gasoline and petroleum 
products at filling stations in Elizabeth City, N. C., which were owned 
and operated by him; that on or about 30 May, 1931, the defendant sold 
to the said George C. Dodge an oil tank truck, which the said George C. 
Dodge purchased and used in conducting his business. 

The purchase price of said truck was $1,025. In part payment of 
said purchase price, the said George C. Dodge executed and delivered to 
the defendant his note for the sum of $220.00. The remainder of said 
purchase price was financed by a Finance Corporation. George C. 
Dodge failed to make a payment of $78.62 to said Finance Corporation 
when the same became due, and the defendant was required to make and 
did make said payment for him. During the fall of 1932, the truck 
which the defendant had sold to the said George C. Dodge was badly 
damaged in a wreck. At his request, the defendant repaired said truck 
at a cost of $3818.22. 

The evidence for the defendant tended to show further that at the time 
the defendant sold the truck to the said George C. Dodge, at the time 
the defendant made the payment to the Finance Corporation for him, 
and at the time the defendant repaired the truck after it was damaged in 
the wreck, it was agreed by and between the defendant and the said 
Greorge C. Dodge that the amounts due by defendant to the said George 
C. Dodge for gasoline and petroleum products which were sold and de- 
livered to the defendant, from time to time, by the said George C. Dodge 
at his filling stations in Elizabeth City, N. C., should be applied as 
payments on the indebtedness of George C. Dodge to the defendant; that 
pursuant to such agreement the defendant purchased gasoline and petro- 
leum products, from time to time, from the said George C. Dodge, and 
the amounts due by reason of such purchases were applied to said 
indebtedness, leaving a balance due now on said indebtedness of $512.98. 

There was no evidence for the plaintiff to the contrary. 

The evidence for the defendant tended to show further that if in fact 
the said George C. Dodge was the agent of the plaintiff, as alleged in the 
complaint, and as such agent sold and delivered to the defendant the 
gasoline and petroleum products shown on the statement of account 
attached to the complaint, the defendant had no notice of such agency 
and was ignorant of such fact. 

There was evidence for the plaintiff to the contrary. 

The evidence for the defendant tended to show further that on or 
about 1 November, 1932, the plaintiff for the first time presented the 
statement of account attached to the complaint to the defendant at his 
place of business in Elizabeth City, N. C., and demanded payment by 
the defendant of said account; that the defendant had no notice prior to 
said date that plaintiff contended that George C. Dodge was its agent 
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during the years 19381 and 19382, and as such sold and delivered gasoline 
and petroleum products of the defendant at his filling stations in Eliza- 
beth City, N. C.; that defendant immediately informed the plaintiff of 
his agreement with the said George C. Dodge with respect to the appli- 
eation of the amounts due by him for gasoline and petroleum products 
which he had purchased from the said George C. Dodge as payment on 
the indebtedness of the said George C. Dodge to the defendant; that at 
the request of the plaintiff, the defendant furnished it an affidavit setting 
out his agreement with the said George C. Dodge, and the amount of 
his indebtedness at that time to the defendant; and that plaintiff there- 
upon stated to the defendant that it would collect the amount of the 
account from George C. Dodge, or from the surety on his bond to the 
plaintiff. 

There was evidence for the plaintiff to the contrary. 

The evidence for the defendant tended to show further that from 
1 November, 1932, to 3 May, 1935, when this action was begun, the de- 
fendant had no notice, from the plaintiff or otherwise, that plaintiff had 
failed to collect said account from George C. Dodge, or from the surety 
on his bond to the plaintiff, and that in the meantime the defendant 
relied upon the assurance of the plaintiff that 1t would collect the account 
from the said George C. Dodge, or the surety on his bond to the plain- 
tiff, and made no effort, because of such reliance, to collect the indebted- 
ness due him by the said George C. Dodge. An action by the defendant 
to collect said indebtedness would now be barred by the statute of limita- 
tions. 

There was evidence for the plaintiff to the contrary. 

At the close of the evidence, the trial court was of opinion that there 
was no evidence tending to show that the plaintiff had ratified the agree- 
ment of its agent, George C. Dodge, with the defendant with respect to 
the application of the amounts due or to become due by the defendant 
for gasoline and petroleum products sold and delivered to him by the 
said George C. Dodge, at his filling stations in Elizabeth City, N. C., 
as payments on the indebtedness which the said George C. Dodge had 
incurred to the defendant, and was thereby estopped from maintaining 
this action against the defendant, and accordingly withdrew the 3d, the 
4th, and the 5th issues from the consideration of the jury. In this there 
was error, for which the defendant is entitled to a new trial. If the 
jury shall find from the evidence the facts to be as the defendant con- 
tends, and shall answer the 3d, or a similar issue, in the affirmative, the 
plaintiff will not be entitled to recover of the defendant in this action. 
The principle applicable in that event has been stated by Walker, J., in 
Wells v. Crumpler, 182 N. C., 351 (page 358), 109 S. E., 49, as follows: 

“Where a party who has, or claims a right, either openly and un- 
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equivocally abandons it, or does not assert it when he should do so, and 
induces another by his silence or conduct to believe that the right does 
not exist, or that he makes no claim to it, if he has it, and abandons 
and surrenders it, and the other party, acting upon such conduct as it 
was intended that he should do, and is induced thereby to do something 
by which he will be prejudiced, if the party who so acted is permitted to 
recall what he has done, equity steps in and protects the party thus 
misled to his prejudice, and will forbid the other to speak and assert 
his former right, when every principle of good faith and fair dealing 
requires and even demands that he should be silent.” 

The defendant is entitled to a new trial. It is so ordered. 

New trial. 








STATE v. TED TERRELL. 


(Filed 13 October, 1937.) 


1. Homicide § 5— 
Murder in the second degree is the unlawful killing of a human being 
with malice, but without premeditation and deliberation. 


2. Homicide § 7— 


Manslaughter is the unlawful killing of a human being without malice 
and without premeditation and deliberation. 


3. Homicide § 16— 


Where an intentional killing of a human being with a deadly weapon is 
admitted or proven, the law implies malice, and nothing else appearing, 
the crime is murder in the second degree, with the burden on defendant to 
show to the satisfaction of the jury matters in mitigation or excuse. 


4. Homicide § 11—Right to kill in self-defense. 


The right to kill in self-defense rests upon necessity, real or apparent, 
and one may kill in self-defense when he reasonably believes that such 
action is necessary to save himself from death or great bodily harm, the 
reasonableness of his belief to be determined by the jury upon the facts 
and circumstances as they appeared to him at the time, but language 
alone, however abusive, is not sufficient, it being required that defendant 
be the subject of an actual or threatened assault. 


5. Same: Homicide § 7— 
If a person uses excessive force or unnecessary violence in defending 
himself, he is guilty of manslaughter at least. 
6. Homicide § 27h—Evidence held sufficient to be submitted to the jury 
on defendant's plea of self-defense. 


The State contended on its evidence that defendant was cut several 
times with a knife in an affray with his brother-in-law at a filling station, 
that defendant then went to a house some distance away, broke in and 
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secured a shotgun, returned, and shot his brother-in-law, killing him 
instantly. Defendant offered evidence tending to show that his brother- 
in-law was a much larger man than he, that after the affray he went to a 
house where he had stayed, that no one was there, and that he then went 
in and secured the gun, fearing that his brother-in-law would resume the 
fight and kill him, as he had threatened to do, that after getting the gun, 
he returned to the filling station, where he had his sleeping quarters, 
because he “had nowhere else to go,” that as he was standing near the 
station his brother-in-law started out the door and down the steps from 
the kitchen, whereupon defendant told him if he continued to advance he 
would shoot, and that defendant fired the fatal shot as his brother-in-law 
continued to advance upon him. The court instructed the jury that the 
prior affray could not be considered on the plea of self-defense, and that 
defendant was guilty of murder in the second degree upon his own evi- 
dence. Held: Defendant’s plea of self-defense should have been submitted 
to the jury on the evidence under appropriate instructions of the court. 


APPEAL by defendant from Grady, J., at May Term, 1937, of Warren. 

Criminal prosecution, tried upon indictment charging the defendant 
with the murder of one Andrew Knight. 

The defendant pleaded not guilty and relied upon a plea of self- 
defense. 

Verdict: Guilty of murder in the second degree. 

Judgment: Twenty years at hard labor in State’s Prison. 

The defendant appeals to the Supreme Court, and assigns error. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 

John Kerr, Jr., Julius Banzel, and W. HH. Yarborough for defend- 
ant, appellant. 


Winporne, J. A careful consideration of the record on this appeal 
reveals substantial error, which entitles defendant to a new trial. 

The evidence for the State tends to show that: At about 8 :30 p.m., on 
7 March, 1937, the defendant shot and killed Andrew Knight with a 
shotgun at a filling station known as “Friendly Inn,” operated by 
Kennon “Bad Eye” Whitt, in Warren County, about a mile north of 
Norlina, and five miles from Warrenton. The defendant and Knight 
were brothers-in-law, defendant having married a sister of Knight. The 
defendant and his wife were estranged, she living in Henderson, Vance 
County, and he in one of two cabins at said filling station. Knight lived 
in Henderson. On the afternoon of 7 March, Knight, accompanied by 
Jeff (Chicken) Davis, went by automobile from Henderson to the 
Friendly Inn. When they arrived there the defendant was absent, but 
came in about an hour, around 4:30. Defendant and Knight drank 
whiskey together, then took an automobile ride to Henderson, came back 
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to the filling station and drank more whiskey. .\ fight ensued between 
them in which defendant was cut in three places, twice with a knife on 
his throat and on his arm, and once on his head with some blunt instru- 
ment. After some efforts had been made to get the defendant to go to a 
hospital, he went to the home of Ed Goodman, five miles away, broke 
into the house, secured a shotgun, and came back to the filling station, 
threatening and looking for Knight and shot him through the back door. 
of the kitchen or shed room to the filling station, killing him instantly. 
The shot entered the left breast and ranged diagonally to the right. 
The wound was between the size of a quarter and of a half dollar. 
Powder burns were on the clothes. 

On the other hand, defendant offered testimony tending to show that: 
Knight had no reason to come to the filling station. He and his family 
were not on friendly terms with defendant. When Ihught learned that 
defendant was going to Henderson, he asked to go with him. On this 
trip, and after returning to the filling station, Knight talked about the 
estrangement of defendant and his wife, and at the filling station became 
so loud in his talk that the operator asked him to be quiet. Thereupon 
Knight and defendant went in the filling station. While in there Knight 
said: “Ted, I am going to tell you something, and if you cut up they 
will all know I told you, and if you eut up I will kill you.” Later 
defendant asked Knight for a drink out of his bottle, and soon thereafter 
for another, and as defendant reached for the bottle Knight made a 
murderous assault on him, threw him to the floor, sat upon him, said: “I 
will kill him,” and cut him with a penknife, once on the neck from behind 
the ear to the throat, and also on the arm, and again on the back of his 
head with something blunt, and desisted only when pulled off by those 
standing around, who begged him to quit cutting defendant and took the 
knife away from him. The cut on the neck and throat barely missed the 
jugular vein, and the cuts bled profusely. .As defendant was walking 
and being helped to a car to go to a doctor, Kmight struck him twice 
with his fist, then got in the car with defendant and made him drive. 
They went to Norlina, where defendant inquired of a Negro boy as to 
the doctor’s residence. Knight said: “I don’t think you are trying to 
find no doctor, but trying to get a warrant; if you don’t carry me back 
to the service station I will finish cutting your damned head off.” They 
went back to the station and Knight made defendant get out of the car. 
He then asked someone to take defendant to a hospital. Defendant 
replied: “Dick, I don’t want to go to a hospital, I want to get a doctor 
to come here.” Finally, Knight got “Chicken” Davis to drive the car 
and told him to carry defendant to a hospital “before he finished cutting 
the s. o. b.” Defendant again protested going to the hospital. Davis 
drove the car and at defendant’s direction stopped at the home of a 
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Negro named Alston, about one-tenth of a mile away, where defendant 
tried to borrow a shotgun, telling Alston he had “a little row down at the 
service station and was afraid they might come back.” Failing to get 
a gun there, defendant directed Davis to drive to the home of Ed Good- 
man, where he formerly lived, and, finding no one at home, defendant 
went in and secured a gun and “for fear they might be arrested if they 
went to a hospital,’ drove back to the filling station because, as defendant 
said: “I had nowhere else to go.” On arriving at the filling station, 
defendant asked as to the whereabouts of Knight, and, upon being told 
he had gone, defendant started to his cabin in which he lived. On the 
way he met Whitt and stopped to talk with him about getting a doctor. 
He was then in a very weakened condition from the loss of blood and 
his clothes were saturated with blood. He stepped aside for private 
purposes. While he was standing near, the back door to the kitchen, 
or shed to the filling station, “flew open” and Joe Brown, who was in 
the station, said to Knight: “Dick, don’t go out there. Ted is out there 
with a shotgun,” and Knight replied: “Damn the s. 0. b., I am not 
scared of him.” Whereupon, defendant said to Knight, who was coming 
out of the door and down the steps: “Dick, don’t you come out here! 
Don’t come out here! If you do I will shoot you.” As Knight 
made the next step, about five and one-half yards away, defendant shot 
him. Defendant testified: “I shot him because he was advancing on 
me, had cut me with a knife, and threatened to kill me, and a man 
advancing on me lke that.” “TI did not deliberately assassinate him 
because he ent me. I did not shoot him when he did not know I was 
there because I told him not to come out there. I did not know they 
had taken the knife away from him.” Knight was about 29 years old, 
and weighed about 200 pounds, and was nearly 6 feet tall. The defend- 
ant was 34 years old, and weighed around 140 or 150 pounds. 

At the close of all the evidence, and in the presence of the jury, the 
court, at the request of the solicitor for the State, stated: “I shall tell 
the jury if they beheve the defendant’s own evidence they will convict 
him of murder in the second degree, and whether he killed the deceased 
with premeditation and deliberation will be a matter for the jury to pass 
on, and of which I can have no opinion.” Defendant excepted. There- 
upon, the solicitor, through the court, announced that the State would 
not ask for a verdict of murder in the first degree. 

Then counsel for defendant, after preserving exceptions, declined to 
argue the case. Exception is taken by defendant to several portions of 
the charge, the principal one of which is as follows: “And I charge you, 
gentlemen, positively, that what occurred in the early part of the night 
cannot be used here by him on his plea of self-defense; it has nothing 
to do with the case, and I charge you, gentlemen, that upon his own 
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evidence, that if the killing occurred as he himself swears it did, that he 
is guilty of murder in the second degree, and it would be your duty to 
return a verdict accordingly.” 

This instruction deprived the defendant of a substantial right to 
which he was entitled on his plea of self-defense. 

Murder in the second degree is the unlawful killing of a human being 
with malice, but without premeditation and deliberation. 

Manslaughter is the unlawful killing of a human being without malice 
and without premeditation and deliberation. S. v. Baldwin, 152 N. C., 
§22, 68 S, E., 148. 

The intentional killing of a human being with a deadly weapon im- 
plies malice and, if nothing else appears, constitutes murder in the 
second degree. When this implication is raised by an admission or 
proof of the fact of the killing, the burden is on the defendant to show 
to the satisfaction of the jury facts and circumstances sufficient to 
excuse the homicide or to reduce it to manslaughter. S. v. Capps, 184 
N. C., 622, 46 S. E., 730; S. v. Quick, 150 N. C., 820, 64 S. E., 168; 
S. v. Gregory, 203 N. C., 528, 166 S. E., 387. 

The plea of self-defense or excusable homicide rests upon necessity, 
real or apparent. In 8. v. Marshall, 208 N. C., 127, 179 S. E., 427, the 
principle is clearly stated: “The decisions are to this effect: 

“1, That one may kill in defense of himself . . . when necessary 
to prevent death or great bodily harm. S. v. Gray, 162 N. C., 608, 77 
S. E., 833. 

“2. That one may kill in defense of himself . . . when not 
actually necessary to prevent death or great bodily harm, if he believes 
it to be necessary and has a reasonable ground for the belief. 8. «. 
Barrett, 132 N. C., 1007, 43 S. E., 832. 

“3. That the reasonableness of this belief or apprehension must be 
judged by the facts and circumstances as they appeared to the party 
charged at the time of the killing. 8S. v. Blachwell, 162 N. C., 688, 78 
S. E., 316. 

“4. That the jury and not the party charged is to determine the 
reasonableness of the belief or apprehension upon which he acted. S. v. 
Vash, 88 N. C., 618.” 

In 8. v. Barrett, supra, it is stated: “The defendant’s conduct must 
be judged by the facts and circumstances as they appeared to him at the 
time he committed the act, and it should be ascertained by the jury, 
under evidence and proper instructions of the court, whether he had a 
reasonable apprehension that he was about to lose his life or to receive 
enormous bodily harm. The reasonableness of his apprehension must 
always be for the jury, and not the defendant, to pass upon, but the jury 
must form its conclusion from the facts and circumstances as they 
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appeared to the defendant at the time he committed the alleged criminal 
act. If his adversary does anything which is calculated to excite in his 
mind, while in the exercise of ordinary firmness, a reasonable appre- 
hension that he is about to assault him and to take his life or to inflict 
great bodily harm, it would seem that the law should pernut him to act 
in obedience to the natural impulse of self-preservation and to defend 
himself against what he supposes to be a threatened attack, even though 
it turns out afterwards that he was mistaken; provided, always, the jury 
finds that his apprehension was a reasonable one, and that he acted with 
ordinary firmness.” 

In 8. v. Blevins, 188 N. C., 668, 50S, E., 763, it is said: “Et has been 
established in this State by several well considered decisions that where 
a man is without fault, and a murderous assault 1s made upon him, an 
assault with intent to kill, he is not required to retreat, but may stand 
his ground, and if he kills his assailant and it is neeessary to do so to 
save lus life or protect his person from great bodily harm, it is excusable 
homicide, and will be so held, the necessity, real or apparent, to be 
determined by the jury on the facts as they reasonably appeared to 
them.’ S.v. Thornton, 211 N. C., 418. 

In 8. vu. Cov, 153 N. C., 638, 69 5S. E., £19, it was said: ‘In order to 
make good the plea of self-defense, the force used must be exerted in 
good faith to prevent the threatened injury, and must not be excessive 
or disproportionate to the force it 1s intended to repel, but the question 
of excessive force was to be determined by the jury.” S. 7. Robinson. 
188 N. C., 785, 125 8. E., 617. 

If excessive force or unnecessary violence is used, the defendant would 
be guilty of manslaughter at least. S. v. Glenn, 198 N. C., 80, 150 
S. E., 663; 8. v. Coz, supra. 

“The legal provocation which will reduce murder in tie second degree 
must be more than words; as language, however abusive, neither excuses 
nor mitigates the killing, and the law does not recognize circumstances 
as a legal provocation which in themselves do not amount to an actual 
or threatened assault.” 8. r. Benson, 183 N. C., 795, 111 S. E., 869. 

In S. vu. flough, 1388 N. C., 668, 50 8. E., 709, the Ccurt said: “It is 
contended by the State that the fact that the defendant procured a pistol 
on the morning of the homicide 1s to be taken as conclusive evidence 
on the part of the defendant to unlawfully use the pistol 1f an emergency 
arose, and that he was in fault in entering into a combat with a deadly 
weapon. This would probably be a legitimate argument but for the fact 
that the testimony disclosed that the deceased threatened to kill the 
defendant; that he told the defendant’s wife to tell him so, and in view 
of the fact that there was a great disparity in the size and strength of 
the two men, it does not follow necessarily that the defendant’s purpose 
was to do more than defend himself.” 
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Applying these principles, there is sufficient evidence to be submitted 
to the jury on defendant’s plea of self-defense. The questions as to 
whether the defendant, under the facts and circumstances as they existed 
and appeared to him at the time of the killing, acted in good faith and 
with reasonable firmness, had reasonable ground to believe, and did 
believe, that the deceased intended to take his life or to do him great 
bodily harm, and as to whether the defendant used no more force than 
was necessary, were for the consideration of and determination by the 
jury, under appropriate instructions of the court. 

The failure of the court to submit the questions of Justification and 
mitigation to the jury under appropriate instructions 1s error for which 
the defendant is entitled to a new trial, and it is so ordered. 

New trial. 
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CHARLIE LEE LEONARD v. THE PACIFIC MUTUAL LIFE INSURANCE 
COMPANY OF CALIFORNIA. 


(Filed 13 October, 1937.) 


1. Trial § 22b— 

Upon motion to nonsuit, all the evidence tending to support plaintiff’s 
eause of action is to be considered in the light most favorable to him, and 
he is entitled to every reasonable intendment thereon and every reason- 
able inference therefrom. 


2. Insurance § 34a—Definition of total disability. 

Total disability, within the meaning of a disability clause in a life insur- 
ance policy, is such disability as prevents insured from performing with 
reasonable continuity the reasonable and essential duties of his usual 
employment, or of any other occupation which he is reasonably qualified 
physically and mentally to pursue, under all the circumstances, and the 
ability to do odd jobs of a comparutively trifling nature does not preclude 
recovery. 

3. Evidence § 46— 

Nonexpert witnesses with knowledge of insured may give opinion testi- 
mony as to insured’s ability to engage in work, in an action on a dis- 
ability clause in a life insurance policy. 


4. Evidence § 49— 

Under the facts and circumstances of this case, nonexpert opinion evi- 
dence as to insured’s ability to engage in work held not to impinge rule 
that witnesses may not give opinion on the exact question presented for 
the jury’s determination. 


5. Appeal and Error § 39d— 


The admission of certain testimony over objection cannot be held preju- 
dicial when other testimony of like effect is admitted without objection. 
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6. Insurance § 34a—Evidence that insured was near-sighted held compe- 
tent to show inability to pursue other occupations, 


Insured, a farmer, instituted this action on a disability clause in a 
policy of insurance on his life. Held: Tevidence that insured was near- 
sighted is competent for the purpose of showing that he could not within 
a reasonable time equip himself to pursue any other occupation requiring 
good eyesight, and such evidence need not be supported by allegation in 
the pleading or proof of claim, since such faet is not relied on as a enuse 
of disability. 

7. Insurance § 37—Statement of court, when taken with subsequent cor- 
rect instructions, held not prejudicial to insurer. 

In this action on a disability clause in a life insurance policy, a juror, 
in response to an inquiry from the court, stated he understood from the 
instructions that insured would be disabled if he could not perform the 
work of his usual occupation. The court stated that this was substan- 
tially correet. but the court then charged the jury correctly on this aspect 
of the case. Held: Not error. 


ApprEAL by defendant from Frizzelle, J., and a jury, at April Term, 
1937, of Nasu. No error. 

This is an action brought by plaintiff to recover of the defendant a 
certain sum of money alleged to be due him from defendant in violation 
of its contract with plaintiff. The defendant denied liability. 

The plaintiff was the holder of a life and disability policy of insur- 
ance, No. 557714, in the defendant company, dated 23 October, 1924. 
This insurance policy contained total and permanent disability benefits, 
which said total and permanent disability benefits were substantially 
in the usual form, and provided that, should the insured, before the anni- 
versary of the policy nearest the date on which the insured should attain 
the age of 60 years, and while policy is in full foree and no premiuin 
thereon in default, become permanently and totally disabled as defined 
by the pohey, the company, subject to the conditions set forth in said 
poliey, will waive the payment of all future premiums and pay the 
insured a monthly income of $30.00, ete. 

The provisions in controversy are as follows: “Permanent total dis- 
ability, as used herein, is defined to mean: (1) Disability caused by 
accidental bodily injury or disease which totally and permanently pre- 
vented the insured from performing any work or engaging in any occu- 
pation or profession for wages, compensation, or profit; or (2) dis- 
ability caused by accidental bodily injury or disease which totally pre- 
vents the insured from performing any work or engaging in any oceupa- 
tion or profession for wages, compensation, or profit, and which shall 
have totally and continuously so prevented the insured for not less than 
ninety (90) days immediately preceding the date of receipt of due 
written proof thereof.” 
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The plaintiff made demand and filed proofs on or about 12 June, 
1934, upon forms furnished by defendant for total and permanent dis- 
ability, in accordance with the terms of the policy. This the defendant 
admitted, but denied liability on the ground that plaintiff had not 
suffered total and permanent disability, according to the provisions 
of the policy. It was admitted by the defendant that the premiums 
had been paid on the policy for about 10 years prior to this action. 
The plaintiff offered in evidence the policy. 

The testimony of plaintiff was to the effect that he was reared on a 
farm and engaged in farming, and did nothing else, and had no other 
kind of business. In January, 1934, he suffered a soreness in his 
shoulder, thigh, and hands. This soreness was coming on two years 
before January, 1934. He got so, about 18 January, 1934, that he could 
not work at all. He was nervous, could not eat well, and had an inflam- 
mation of the genital organs. He could not sleep at night and his hands 
were affected. His heart ran too fast on exertion. He went to Park 
View Hospital in Rocky Mount, N. C., about 21 January, 1934. Ile 
was there examined by Dr. C. T. Smith, who prescribed medicine. At 
that time he was in a very distressing condition and suffering very 
much. His weight in 1933 and 19384 was 156 to 164 pounds. When he 
went to Dr. Smith he weighed 150 pounds. At the time of the trial of 
this cause he weighed 137 pounds. Dr. Smith pronounced his disease 
as neurasthenia. Ie suffered from indigestion. He has not been able 
to do any work since about the middle of January, 1934. Along after 
January, 1934, and as he felt.a little better, he tried from time to time 
to work, but found that he had to, on account of his condition, give up 
all work. He had charge of his mother’s farm prior to 1934. After 
his disability on 18 January, 1934, he had to turn the farm over to his 
brother, Clyde Leonard, and he has been unable to do any work except 
the little things he had tried to do and failed since that time. The 
plaintiff has not been able to earn any amount of money from his own 
labor since January, 1934, and he has no income from any source except 
what comes from his mother’s farm. 

Dr. C, T. Smith, a witness for the plaintiff and who is admitted to be 
an expert, testified and gave the history of his examination of the plain- 
tiff, and stated that in his opinion Mr. Charlie Lee Leonard, when 
examined by him in 1934, was not able to carry on with reasonable con- 
tinuity the essential duties of a farmer. 

Dr. A. L. Daughtridge, who was also admitted to be a medical expert, 
gave as his opinion that the plaintiff could not follow with reasonable 
continuity the essential duties of a farmer. 

The plaintiff was corroborated as to his condition by many witnesses. 

The preliminary particulars of total disability to defendant, filed 
9 July, 1934, was introduced by plaintiff and was not objected to by 
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defendant. The material question and answer were: “Have you been 
totally disabled and continuously prevented from performing any work 
or engaging In any occupation or profession for wages, compensation, or 
profit? If so, on what date did such disability begin? 18 January, 
1984, Are you still so disabled? Yes.” 

The statement of plaintiff’s attending physician, Dr. C. T. Smith, to 
defendant, filed 11 July, 1984, was introduced in evidence by the plain- 
tiff. This was not objected to by defendant. The questions and answers 
were: “Has he been totally disabled and continuously prevented from 
performing any work or engaging In any occupation or profession for 
wages, compensation, or profit? Unable to farm. If so, on what date 
did such disability begin? 21 January, 1934. Is he still so disabled ? 
Yes. If he is now continuously totally disabled, will such disability, 
in your opinion, be permanent ? = 

The issues submitted to the jury, and their answers thereto, were as 
follows: 

“1, Did the plaintiff, on or about 18 January, 1934, become totally 
and permanently disabled, and has he since that time remained so, so 
that he was and 1s totally and permanently prevented from performing 
any work or engaging in any occupation or profession for wages, com- 
pensation, or profit, as alleged in the complaint? Ans.: ‘Yes.’ 

“2, What amount, if any, is the plaintiff entitled to recover of the 
defendant? Ans.: ‘$1,275.23. ” 

The court below rendered judgment on the verdict. The defendant 
made numerous exceptions and assignments of error and appealed to the 
Supreme Court. The material ones will be considered in the opinion. 


I. T. Valentine for plainteff. 
J. M. Broughton and Wm. IT. Yarborough, Jr., for defendant. 


Cruarkson, J. The defendant introduced no evidence and at the close 
of plaintiff’s evidence made a motion in the court below for judgment as 
in ease of nonsuit. The court below overruled the motion, and in this 
we can see no error. The evidence which makes for plaintiff’s claim, 
or tends to support his cause of action, is to be taken in its most favor- 
able light for the plaintiff, and he is entitled to the benefit of every 
reasonable intendent upon the evidence, and every reasonable inference 
to be drawn therefrom. 

In Bulluck v. Ins. Co., 200 N. C., 642, Brogden, J., after citing many 
authorities, says, at p. 646: “The reasoning of the opinions seems to 
indicate that engaging in a gainful occupation is the ability of the 
insured to work with reasonable continuity in his usual occupation, or 
in such an occupation as he is qualified physically and mentally, under 
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all the circumstances, to perform substantially the reasonable and essen- 
tial duties incident thereto. Hence, the ability to do odd jobs of com- 
paratively trifling nature does not preclude recovery. Furthermore, our 
decisions, and the decisions of courts generally, have established the 
principle that the jury, under proper instructions from the trial judge, 
must determine whether the insured has suffered such total disability 
as to render it ‘impossible to follow a gainful occupation.’ ” 

The court below, in its charge, quoted the above excerpt from the 
Bulluck case, supra, which has been many times approved by this Court. 
Misskelley v. Ins. Co., 205 N. C., 496 (506-7); Smith v. Assurance 
Society, 205 N. C., 887; Fore uv. Assurance Society, 209 N. C., 548; 
Blankenship v. Assurance Society, 210 N. C., 471. 

This case was before this Court—Leonard v. Ins. Co., 209 N. C., 523. 
Nchenck, J., writing the opinion for the Court, said, at p. 524: “The 
plaintiff introduced his evidence and at the conelusion thereof the de- 
fendant moved to dismiss the action and for judgment as of nonsuit, 
which motion was allowed, and from judgment entered accordingly the 
plaintiff appealed, assigning errors. . . . The sole question pre- 
sented by this appeal is whether the plaintiff’s evidence was sufficient to 
be submitted to the jury upon the question of his permanent total dis- 
ability as defined in the policy.” 

The facts are therein set forth similar to those in the present case. 
This Court reversed the judgment of nonsuit, citing the Bulluch case, 
supra, and other cases. 

We think it was competent to admit opinion evidence of nonexpert 
witnesses to testify as to the ability of plaintiff to engage in work. 

In Keller «, Furniture Co., 199 N. C., 413 (417), it is said: “The 
testimony of these witnesses did not involve a question of science or a 
conclusion to be drawn from a hypothetical statement of facts; 1t was 
elicited as a matter within their personal knowledge, experience, and 
observation. The exception to the general rule that witnesses cannot 
express an opinion is not confined to the evidence of experts testifying on 
subjects requiring special knowledge, skill, or learning; it includes the 
evidence of common observers testifying to the results of their observa- 
tion. Britt v. R. R., 148 N. C., 87; Marshall v. Telephone Co., 181 
N. C., 292.” Bulluck v. Ins. Co., supra, pp. 646-7. 

On the facts and circumstances of this case, we do not think the 
evidence complained of by defendant is of such a nature that impinged 
the rule that it was the exact question for the jury to determine, at least 
it was. not prejudicial, as there was other evidence of like effect to which 
no objection was made by defendant. 

The evidence of plaintiff which defendant objected to, as to the near- 
sightedness of plaintiff, we think was competent under the facts and 
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circumstances of the case. This was admitted by the court, for the pur- 
pose of showing that the plaintiff could not within a reasonable time 
equip himself to be a bookkeeper, conduct a store, or do anything else 
that required good evesight; that the fact that the plaintiff was near- 
sighted was undoubtedly in the contemplation of the parties at the time 
the policy sued on was executed and delivered. It was wholly unneces- 
sary to refer to the near-sightedness of the plaintiff in his proof of claim, 
in his specifications of disability, or anvwhere else except in his evidence. 
Ile was not required to allege this, since his near-sightedness was not 
relied upon as the cause of his disability, but merely to show that he 
could not equip himself to follow some other suitable occupation. The 
near-sightedness of the plaintiff did not tend to excite sympathy or 
awaken prejudice. A casual look at the plaintiff, no doubt, at the time 
the policy was issued, or at the time of the trial, would disclose the fact 
that he was near-sighted. 

The court charged with care the law applicable to the facts, and 
fully complied with C. S., 564. There appears in the record the follow- 
ing: “(By the court) Is there any further instruction that you gentle- 
men desire on any aspect of the case? Mr. Marvin Robbins, one of the 
jurors, replied as follows: ‘We understood in your charge that 1f in our 
opinion the plaintiff was not able to carry on the farm duties which he 
had been accustomed to carry on that he would be considered disabled, 
but that in the last analysis we were to interpret this contract as we 
saw it. Is that correct? (By the court) ‘Well, substantially.” The 
defendant contends that this was error, but the court below went further, 
and charged the jury correctly as follows: “I instructed you, I think, 
that if you should be satisfied from the evidence, and by its greater 
weight, that the plaintiff had become disabled to sueh an extent that he 
could not carry on his farming pursuit with reasonable continuity, per- 
forming the usual and ordinary duties incident thereto, or if you should 
not so find, but should find that the plaintiff 1s disabled so that he could 
not engage In some similar work, or some work for which he was physi- 
cally and mentally qualified under all the circumstances, and pursue it 
with reasonable continuity, earning for himself wages, profit, or compen- 
sation bearing some reasonable proportion to the earnings he earned in 
his former occupation, that would constitute a total disability within 
the meaning of the policy and within the meaning of the law of the 
State; that the mere fact that the plaintiff could perform some odd jobs 
of a trifling or inconsequential nature, either in the oecupation of farm- 
ing or some other occupation for which he was qualified mentally and 
physically, would not preclude a recovery. Does that make any clearer 
the statements of law applicable? . . . The only question involved 
in this action is whether or not the plaintiff was totally disabled, perma- 
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nently and totally disabled, within the period from 25 June, 1934, to 
the trial of this action, in the amount involved, which I told you yester- 
day under the stipulation between the parties is the benefit provided for, 
or $30.00 per month, and the premiums which have been paid by the 
plaintiff on the policy from the period beginning on 25 June, 1984, to the 
present time.” 

On the whole trial, we see no prejudicial or reversible error. 

No error. 
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MRS. NANNIE DRAPER PETTY v. THE PACIFIC MUTUAL LIFE 
INSURANCE COMPANY OF CALIFORNIA. 


(Iiled 18 October, 1937.) 


1. Insurance § 31b—Statements of fact in application are material as 
matter of law. 

A statement in an application for reinstatement of an insurance policy 
that applicant, in the year previous, had not had any injury, sickness, 
or ailment of any kind, and had not required the services of a physician, 
being a statement of fact within the knowledge of applicant, is a mate- 
rial representation as a matter of law, C. 8., 6289. 


2. Insurance § 3la—C. S., 6460, does not apply to reinstatement without 
medical examination of policy issued after medical examination. 

The policy in suit was issued for less than 85,000 after medical examina- 
tion of insured. After it had lapsed for nonpayment of premiums, it was 
reinstated on written application of insured without a medical examina- 
tion. Held: Although the policy was reinstated without a medical exami- 
nation, the original policy was issued after medical examination, and 
Cc. S., 6460, has no application, and insurer is not required to show fraud, 
but is entitled to cancellation of the policy upon a showing of material 
misrepresentations in the application for reinstatement. 


3. Insurance § 33— 


The reinstatement of a policy of insurance in accordance with its terms 
has the effect of continuing in foree the original contract, and does not 
constitute a new contract. 


4, Same— 

Where a policy of insurance requires a written application as a condi- 
tion precedent to reinstatement, a false statement therein, which is mate- 
rial as a matter of law, prevents the reinstatement issued in reliance on 
the application from being effective in law. 


CLARKSON, SCHENCK, and DEVIN, JJ., dissent. 


AppEaL by plaintiff from Grady, J., at March Term, 1987, of Vance. 
An action to recover on policy of insurance. 
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This cause came to this Court on former appeal by defendant from 
judgment on the pleadings, and is reported im 210 \. C., 500. The 
pertinent allegations of the answer are there set forth. The judgment 
was reversed and the case was sent back for submission to the jury on 
issties ralsed., 

The parties agree that on 21 December, 1932, the defendant issued to 
Ira Moody Petty, husband of the plaintiff, a certain policy of insurance 
for $2,000, in which the plaintiff is named as beneficiary; that the 
insured died 19 October, 1935; and that premiums had been paid up to 
and including the period in which the death of the insured occurred. 

The defendant, however, pleads as a defense and offered evidence tend- 
ing to show that the insured failed to pay the premium due on 21 June, 
1935, or within thirty days thereafter, and that in accordance with the 
provisions of the policy same lapsed for nonpayment of premiums; that 
following the lapsing of the policy the insured applied to the defendant 
for reinstatement of said policy under the provisions thereof, with 
reference to reinstatement or restoration; that in connection with such 
request, and in accordance with the provisions of said pohey, and for 
the purpose of procuring a reinstatement of said lapsed policy, the 
insured signed and delivered to the defendant a certificate of health, 
upon the basis of which, and relying thereon, the defendant, on 29 July, 
1935, reinstated the poliey and accepted from the insured annual pre- 
num payment; and that in the certificate of health the msured, in 
response to the question: “Are you now in good health?” answered: 
“Yes”; and in response to the question: “Have you during the past year 
bad any injury, sickness, or ailment of any kind, or required the services 
of a physician or any other practitioner? (If so, give full particulars),”’ 
answered “No.” The certificate contained, among other things, this 
further statement: ‘I hereby declare that the foregoing statements and 
certifications are made by me as a consideration for the acceptance by 
the company of the premiums now in default and for the reinstatement 
of the above numbered policy as of the due date of this premium, and 
are complete, true, and correct—and I understand that the company, 
believing the same to be such, will rely and act on them.” 

Defendant further alleged and offered evidence tending to show that 
the answer to the first question was untrue in that the insured was not 
at such time in good health, but, on the contrary, had an ulcer of the 
stomach and other ailments, of which condition the insured had pre- 
viously been informed; that the answer to the second question was untrue 
in that the imsured had consulted Dr. Ruffin at Duke Hospital in the 
month of October, 1934, eight months prior to the date of the health 
certificate; that the doctor had diagnosed his case as duodenal ulcer and 
had told the insured that he had such ulcer and gave him instructions as 
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to diet and prescriptions for the ulcer; that the insured was taken to 
Duke Hospital in September, 1935, just sixty days after the health 
certificate had been signed and policy reinstated, for treatment and 
operation for duodenal ulcer; that insured was there operated on for 
uleer, and that he died following this operation. It is not controverted 
that the original policy was issued after medical examination, nor that 
the reinstatement was made without further medical examination. 

The plaintiff tendered the following issue: “Did the insured, Ira M. 
Petty, procure the reinstatement of the policy upon his life by false 
and fraudulent statements, as alleged in the answer?” The court refused 
to submit the issue, and plaintiff excepted. Thereupon, the court sub- 
mitted the following issues: 

“1, Did the insured, Ira M. Petty, in the certificate of health signed 
by him in connection with his application for reinstatement of his policy 
under date of 26 July, 1985, represent that he was at the time of mak- 
ing such certificate in good health ¢ 

“2. If so, was such representation untrue / 

“3, Did the said insured, in said certificate of health, represent that 
during the year previous thereto he had not had any injury, sickness, 
or ailment of any kind, or required the services of a physician or any 
other practitioner ? 

“4. Tf so, was such representation untrue ? 

“5. What amount, if any, is the plaintiff entitled to recover of the 
defendant ?” 

By consent, the court answered the first and third issues ‘Yes,’ 
the jury answered the second “No,” and the fourth “Yes.” 

From judgment on the verdict, the plaintiff appealed to the Supreme 
Court, and assigned error. 


> and 


JPO& JM. Zollicoffer for plaintiff, appellant, 
J. M. Broughton and W. H. Yarborough for defendant, appellee. 


Winnornk, J. The question is: Where an insurance policy for less 
than $5,000, issued after medical examination, has lapsed and has been 
reinstated upon false written representation of insured, and without 
medical examination, can the policy, as reinstated, be canceled without 
allegation and proof of fraud in the making of such representation? We 
think go. 

All contracts of insurance on lives in this State shall be deemed to be 
made therein and subject to the laws of the State. C. 8., 6287-6288. It 
is provided in C. 8., 6289: “AJl statements or descriptions in any appli- 
cation for a policy of insurance, or in the policy, shall be deemed repre- 
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seutations and not warranties, and a representation, unless material or 
fraudulent, will not prevent a recovery on the policy.” 

In the instant case the decision turns upon the written answer to the 
second question in the certificate of health which the insured signed 
and delivered to the defendant for the purpose of procuring and as a condi- 
tion precedent to a reinstatement of the lapsed policy in accordance with 
the provisions therein set forth. The jury has found that the answer is 
untrue. Under the fact situation, is it material, and if so, is it a bar to 
reinstatement of the policy? 

It is settled Jaw in North Carolina that answers to specific questions 
like the one asked in the instant ease, where there had been medical 
examination, are material as a matter of law. Bryant v. Ins. Co., 147 
N. C., 181, 60 8. E., 983; Alevander v. Ins. Co., 150 N. C., 536, 64 
S. E., 482; Schas +. Ins. Co., 166 N. C., 55, 81S. E., 1014; Hardy v. 
Ins. Co., 167 N. C., 22, 83S. E., 5; Ins. Co. ». Woolen Mills, 172 N. C., 
534, 90 8S. E., 574; Ins. Co. v. Box Co., 185 N. C., 548, 117 S. E., 785. 

Speaking to the question in the case of Ins. Co. v. Woolen Mills, supra. 
Wr, Justice Brown writes: “The materiality of the representations is 
not open to dispute. It does not depend upon inferences drawn from 
facts and circumstances to be proved, in which event the question is one 
for the jury. <A different rule prevails where the representations are 
in the form of written answers made to written questions. In such case 
the questions and answers are deemed to be material by the acts of the 
parties to the contract. Mclwen v. Life Ins. Co., 189 Pac., 242. It is 
not necessary that the misrepresentation should be intentional.” Again, 
in the same case, at p. 539, it is said: “Nothing herein contravenes the 
well settled doctrine that where a question is asked which must be neces- 
sarily answered by an opinion, the mistake of the applicant in answering 
such question, made honestly and in good faith, will not avoid the policy. 
This is not so, however, where the questions asked relate to facts within 
the knowledge of the applicant and not within the knowledge of the com- 
pany, and where the questions and answers are material. In such case 
the appheant must answer truthfully. The purpose of such questions 
is twofold: First, to elicit information, which the company regards 
important; second, to give the sourees from which the company may 
obtain further information. The parties themselves have made these 
questions and answers material. Their materiality depends not only 
upon their own purport, but upon the fact that the contracting parties 
have agreed that the written application containing these questions and 
answers 1s the basis upon which the contract of insurance shall be made 
or refused.” 

In Alexander v. Ins. Co., supra, it is stated: “The company was 
imposed upon (whether fraudulently or not is immaterial) by such repre- 
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sentation, and induced to enter into the contract. In such cases, it has 
been said by the highest Court that ‘assuming that both parties acted m 
good faith, justice would require that the contract be canceled and pre- 
miums returned.’ Jns. Co. v. Fletcher, 117 U. S., 519.” 

In Ins. Co. v. Box Co., supra, it is stated: “The statute itself and the 
general principles applicable are to the effect that fraud is not always 
essential, and that the contract will be avoided if statements are made 
and accepted as inducements to the coutract which are false and mate- 
rial.” 

However, it is contended by the plaintiff that, in view of the fact that 
the policy was reinstated without requiring a medical examination, “the 
policy shall not be rendered void nor shall the payment be resisted on 
aecount of any misrepresentation as to the physical condition of the 
applicant, except in cases of fraud.” C,.S., 6460. This section of the 
statute is inapplicable here for that same relates to the making of the 
contract on which policy is issued, and not to reinstatement of policy, 
without medical examination. In the instant case there was medical 
examination prior to the issuance of the policy. The remstatement of 
the policy under the provisions thereof with reference thereto had the 
effect only of continuing in force the original contract of Insurance. 
The authorities seem to support this view. 

We find in 32 C. J., p. 1357, see. 646, “A reinstatement of the policy, 
after default in the payment of the premiums, by performance of con- 
ditions specified in the policy continues in force the origimal poliey and 
Joes not create a new one.” 

In Mutual Life Ins. Co. ve. Lovejoy, 253 Ala., 452, 83 8S. E., 591, it as 
said: “The reinstatement of the policy or contract of insurance did not 
have the effect of creating a new contract of Insurance, dating from the 
time of the renewal. Tt had the effect only of continuing in force the 
original contract of insurance which would, under its terms, have termu- 
nated and become void if it had not been reinstated in the manner aud 
within the time provided in the original contract.” 

In the case of Clurk v. Ins. Co., 146 N. E., 48, a Massachusetts case, 
speaking to the question of misrepresentation in application for rein- 
statement of policy after lapse because of failure to pay premium, the 
Court pertinently says: “In an application for reinstatement such as 
the one before us the parties are bound by the terms of the contract. 
They agreed that all the answers were material to the risk, and were 
true. If the insured consulted a physician, or was treated by one or had 
been prescribed for by a physician since the date of the pohey and 
before the date of the application, . . . his answers were not true. 

Having failed to comply with the conditions precedent men- 
tioned in the application the policy was not revived, and the plaintiff 


162 IN THE SUPREME COURT. [212 
CREECH vt. WILDER. 


cannot recover,” citing Reidy v. John Hancock Mut. Life Ins. Co., 245 
Mass., 373, 189 N. E., 538, 

The right to reinstate was a part of the original contract. The repre- 
sentation in the ‘certificate of health was required as a condition prece- 
dent to reinstatement. It was material as a matter of law. <A truthful 
answer was required. The jury, upon competent evidence and under 
correct instruction, having found the representation untrue, the policy 
was not in law reinstated. 

In the trial we find 

No error. 


CLARKSON, ScHENCK, and Devin, JJ., dissent. 
? ? , ) 





CLIFTON B. CREECH, LOLA BALLARD, POWELL CREECH, LOISE 
CREECH, IVAN JUNIOR CREECH, ann CECIL CREECH, THE Last 
Four BEING MiINoRS AND APPEARING BY D. E, OYNEAL, T1165 NExT FRIEND, 
vy. W. J. WILDER. 


(Filed 158 October, 1987.) 


4. Hxecutors and Administrators §§ 13a, 26—-Estate is not settled until 
all debts are paid or all assets exhausted. 


Where the personality is insufficient to pay all debts of the estate, it is 
the duty of the administrator to make application, without undue delay, 
for sale of the real estate to make assets, C. S., 74, and a report showing 
all debts paid except a mortgage indebtedness cannot constitute a fina} 
account, since the duties and obligations of administration continue until 
all debts are paid or all assets exhausted. C. 8., 105. 


2. Descent and Distribution § 13: Trusts § 15—Widow assuming to pay 
mortgage indebtedness in her report as administratrix is in position 
of trust for heirs. 

Where a widow, qualifying as administratrix of her husband, files 
report denominated “final account,” showing payment of all debts except 
a mortgage indebtedness, which she therein assumes to pay, she continues 
in a position of trust in relation to the heirs, the estate not having been 
finally settled, and her dower interest being a life estate, she could acquire 
no title adverse to the heirs as remaindermen, and if she should buy in 
the property at the foreclosure sale of the mortgage, she would hold title 
in trust for herself and children as heirs, and the records of administra- 
tion and her report would be notice to the world of her position. 


3. Mortgages § 33— 
While the last and highest bidder at a sale under a mortgage acquires 
ho title until the expiration of the ten-day period, ©. 8., 2591, he is a 


preferred bidder and may assign his bid, but his assignee takes only such 
interest as he had. 
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Mortgages § 39b— 

Where the last and highest bidder at a mortgage sale is in a position 
of trust in relation to the owners of the equity, so that if deed were made 
to her she would hold for their benefit, the assignee of her bid takes in 
the same relationship and holds the title in trusf. 


. Mortgages § 39f— 

Where a foreclosure is attacked for fraud for that the last and highest 
bidder was in a position of trust in relation to the owners of the equity, 
evidence of gross inadequacy of purchase price is competent on the issue 
of fraud, and evidence of the rental value is also competent on and rele- 
vant to equitable adjustment between the parties. 


Ol 


AppeaL by plaintiffs from Spears, J., at February Term, 1937, of 
JOHNSTON, 

Action to have defendant adjudged to hold title to land described in 
the complaint as trustee for the plaintiffs. 

It is admitted of record that on 7 February, 1921, J. Ivan Creech was 
the owner of the land in question; and that on that date the said J. Ivan 
Creech and his wife, Lillie Creech, executed to the Bank of Kenly a 
mortgage deed, duly registered in the office of the register of deeds of 
Johnston County, conveying the said land as security for an indebted- 
ness of $2,500, evidenced by note due 1 January, 1922, and in which the 
usual power of sale was given. 

Plaintiffs allege, and offer evidence tending to show, that J. Ivan 
Creech died intestate on 4 January, 1927, leaving surviving Lillie 
Creech, his widow, and the plaintiffs, his children, as his only heirs at 
law; that on 29 January, 1927, Lillie Creech, his widow, was duly 
appointed and qualified as administratrix of the estate of said J. Ivan 
Creech, record of which was duly made, and as such, on 19 March, 19380, 
she filed verified report in the office of the clerk of Superior Court 
of Johnston County, marked “Final Account.” In this report she sets 
forth in effect that all personalty of the estate has been exhausted, that 
all debts except on real estate have been paid, and that ‘“‘she has assumed 
the payment of the land debt,” upon which she asks acceptance of the 
account and discharge of herself and her sureties. The clerk of Superior 
Court on the same day made an order accepting the account and releas- 
ing the administratrix and her sureties, Both the account and the order 
were duly recorded in the Book of Final Accounts in office of said clerk, 
and are the last entries in the clerk’s office concerning said estate. 

Plaintiffs offered for the purpose of attack only record of registration 
on 7 December, 1933, of what purports to be a deed, dated 1 December, 
1933, from and in the names of R. H. Stevens, liquidating agent for and 
on behalf of the Bank of Kenly, original mortgagee, and Osear Creech, 
executor of the last will and testament of R. R. Creech, deceased, trans- 
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feree of the Bank of peuaNy. to defendant W. J. Wilder. in which the 
following recital appears “That whereas, by a certain mortgage deed 
made by J. I. Creech and wife. Lillie Creech, to the said Bank of Kenly. 
on 7 February, 19383, to secure payment of a debt of $2,500, and interest. 
due to said Bank of Kenly, as wil] fully appear by reference being had 
to said deed (sce register’s office of Johnston County, Book 92, page 283), 
the conditions of which not being complied with, the said Osear Creech, 
executor of R. R. Creech, deceased, transferee of the Bank of Kenly, 
original mortgagee, did, according to said conditions, expose to public 
vale; on 14 November, 1933, the property therein mentioned, and thereby 
conveyed, that is to say, the tract of Jand deseribed in said mortgage 
deed, and the said Mrs, Lillie Creech, being the last and highest bidder 
at the price of $390.00, and the said Lillie Creech, having transferred 
and assigned her bid for value to W. J. Wilder, the said W. J. Wilder 
beeame the lawful purchaser, and the said bid not having been raised 
within 10 days, the said W. J. Wilder became the lawful purchaser.” 
The land therein deseribed is the land in question, containing 39% acres. 
more or less. 

Plaintiffs allege that at the time of the sale the land was reasonably 
worth the sum of $2,000, that the reasonable rental value for 1934 and 
subsequent years was $200.00 per year, and “that the said Lillie Creech. 
the mother of the plaintiffs and the administratrix of the estate of their 
father, J. Ivan Creech, after she had assumed the payment of said debt, 
if there was any due thereon, tn her final account as adrainistratrix for 
the purpose of wrongfully and fraudulently depriving the plaintiffs of 
their interest therein as heirs at law of their father, J. Ivan Creech, 
procured said lands to be sold under the old mortgage, above described, 
executed to the Bank of Kenly and became the purchaser therefor at the 
sun of $390.00, which is only a small percentage of its veal value, and 
that on account of said fraud, and her relation to the said property, and 
her duty to protect the interest of the plaintiffs, heirs at law of the 
estate for which she was administratrix, any title that she acquired by 
virtue of said sale, and her said purchase at said sale, che held as trustee 
for herself as the widow and the plaintiffs as heirs at law in said estate.” 

Plaintiffs further allege that, by the records of administration and of 
final accounts, the defendant was fixed with notice of the relation of 
Lilhe Creech to the estate, and that she had assumed the payment of the 
mortgage debt, and that by taking assignment of her bid, he acquired no 
better right than she had, that is, in event bid should not be raised, to 
take title to the land in trust for the widow and heirs of J. Ivan Creech, 
and pray decree. 

Plaintiffs further offered testimony tending to show that of the land 
In question 17 or 18 acres are cleared land. Plaintiffs then proposed to 


NeCe FALL TERM, 1937. 165 


2 A ee ee me Oa et er 


CREECH t. WILDER. 


a i | es er = | -——--—- 














offer evidence to show the value of the Jand and its rental value, to which 
objections were sustained, and plaintiffs excepted. 

From judgment as of nonsuit at the close of plaintiffs’ evidence, plain- 
tiffs appealed to the Supreme Court, and assigned error. 


Parker & Lee for plaintiffs, appellants. 
A. AY. Noble and Wellons & Wellons for defendant. appellee. 


Winnorng, J. The principal questions on this appeal are: (1) 
Where bidder at mortgage sale, who oceupies a position of trust with 
relation to the holders of equitable title, assigns her bid, does assignee 
take in same relationship? (2) Is evidence of the value and rental value 
at the time of mortgage sale competent on the issue of fraud? (5) Is 
judgment as of nonsuit erroneous? On the fact situation of the case, 
each question is auswered “Yes.” 

1. The record discloses that Mrs. Lillie Creech, widow of J. Ivan 
Creech, was appointed administratrix of his estate and her recorded 
report shows that after exhausting the personal assets of the estate, she 
personally assuined the payment of a debt of the Intestate secured by 
mortgage on the land in question. 

When personal estate of the decedent is insufhcicnt to pay the debts 
and charges of administration, the administrator may, at any time after 
the granting of letters, apply to the Superior Court for authority to sell 
the real estate to create assets with which to pay the debts. C. 8., 74. 
It becomes the duty of the administrator to make such apphieation, 
Parker v. Porter, 208 N. C., 31, and to do so without undue delay, 
Pelletier v. Saunders, 67 N. C., 261; Clement v. Cozart, 109 N. C., 178, 
13 S. E., 86. Until the debts have been paid, or the assets of the estate 
exhausted, the estate is not settled, and the duties and the obhgations of 
the administrator continue. (. 8., 105. The records of administration 
and of report termed “Final Account” were constructive notice to the 
world. 

In the instant case the administratrix filed what she designated as her 
“Final Account,” and having therein taken upon herself the obligation 
to pay the unsettled debt secured by the mortgage deed, she continued mn 
a position of trust with relation to the heirs of the intestate. If she had 
taken title to the land pursuant to the mortgage sale, she would have 
held that title in trust for the benefit of herself, as widow, and the heirs 
subject to reimbursement. 

While the last and highest bidder at a sale under mortgage acquires 
no right or title of possession during the 10-day period required by law 
for raising the bid, he becomes a preferred bidder. C.S., 2591. Harrell 
vw. Blythe, 140 N. C., 415, 58S. E., 232; Upchurch v. Upchurch, 178 
N, C., 88, 91S. E., 702; In re Sermous Land, 182 NX, C., 122, 108 8S. E., 
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497; Cherry v. Gilliam, 195 N. C., 2383, 141 8. E., 594; Daris v. Ins. Co., 
197 N. C., 617, 150 S. E., 120. 

In Sermon’s case, supra, 1t is stated that the bidder at a mortgage sale 
“aequires a position similar to a bidder at a judicial sale and before 
confirmation.” 

In this State it has been repeatedly held that the purchaser at judicial 
or sheriff’s sales might assign his bid, and the commissioner or sheriff 
charged to make the title, could make the same to the assignee. Smith 
v Nelly, TN. C., 507; Testerman v. Poe, 19 N. C., 103; Campbell v. 
Baker, 51 N. C., 256; Ward +. Lowndes, 96 N. C., 875; 35 C. J., 98, 
sec. 147. 

Whether the assignee takes with notice, we think the rule stated in 
35 C. J., 94, see. 149, is reasonable in principle: “The assignee of a bid 
takes the same interest that his assignor had, and stands :n his shoes and 
is subject to whatever may be ordered against the original bidder and 
whatever defenses may be interposed against the latter.” 

Again, in 21 C. J., 942, sec. 74, it is stated: “If the life tenant pur- 
chases . . . the property at a sale to satisfy an encumbrance, he 
cannot hold such . . . property to his exclusive benefit, but will 
be deemed to have made the purchase for the benefit of himself and 
the remainderman or reversioner. . . . If the life tenant pays more 
than his proportionate share, he simply becomes a creditor of the estate 
for that amount.” Again, on the same page, it is stated: “Neither a 
life tenant, nor one claiming under him, who allows property to be sold 
for taxes, or the satisfaction of an encumbrance, . . . ean acquire a 
title adverse to the remainderman or reversioner by purchasing at the 
sale.” 

Dower is a life estate. Holt v. Lynch, 201 N. C., 404, 160 S. E., 469, 
Chemical Co. v. Walston, 187 N. C., 817, 123 S. E., 196. 

2. If the value of the land were greatly in excess of the bid, it would 
be a circumstance for the consideration of the jury on the issue of fraud. 
Mere inadequacy of purchase price alone is not sufficient to upset a sale 
when duly and regularly made. “But gross inadequacy of consideration, 
when coupled with any other inequitable element, even though neither, 
standing alone, may be sufficient for the purpose, will induce a court of 
equity to interpose and do justice between the parties.” Weir ». Weir. 
196 N. C., 268, 145 S. E., 281; Roberson v. Matthews, 200 N. C., 241, 
1568. E., 496. 

Evidence as to rental value is also competent on and relevant to 
equitable adjustment. 

3. For the reasons stated above, the judgment as of nonsuit was errone- 
ously granted. 

The judgment below is 

Reversed. 
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CLIFTON WINDLEY anp STATE OF NORTH CAROLINA Ex Ret. CLIF- 
TON WINDLEY v. D. W. LUPTON anp AMERICAN SURETY COMIl- 
PANY OF NEW YORK, anp GURNEY P. HOOD, COMMISSIONER OF 
BANKS, AND THAD EURE, Escuear OFFICER. 


(Filed 13 October, 1937.) 


1. Banks and Banking §§ 18, 19-——After filing final report, Commissioner 
of Banks may not be held liable on claims against the bank. 

A check was delivered to defendant deputy sheriff as appearance bond 
in a criminal action. The check was paid by the drawee bank and the 
funds credited to the deputy’s account in the bank collecting the check, 
which bank later became insolvent and closed its doors, and the deputy’s 
claim for the amount of the check was allowed as an unsecured claim 
and dividends thereon paid. Judgment was entered in the criminal action 
that the amount of the bond should be returned to the bondsman, and 
the deputy paid the bondsman the dividends paid by the Commissioner 
of Banks. The Commissioner of Banks completed liquidation and filed 
his final report, C. S., 218 (18), as amended by ch. 118, Public Laws of 
1927. This action was instituted by the bondsman against the deputy 
and the surety on the sheriff’s bond to recover the unpaid balance on the 
appearance bond, and the Commissioner of Banks was joined as a defend- 
ant upon the original defendants’ cross action against him, upon allega- 
tions that the claim should have been paid as a preferred claim. Held: 
The action was properly dismissed as to the Commissioner of Banks, since 
the completion of the liquidation of the bank and the filing of the statu- 
tory report relieved him of all liability to the deputy on the claim against 
the bank. 


2. Banks and Banking § 19: Escheat § 1—-Funds apportioned to unproven 
claims are held in escheat subject solely to rights of those claimants. 


Funds representing amounts apportioned to claimants of an insolvent 
bank who failed to prove their claims, C. 8., 218 (22), which are turned 
over to the Secretary of State as escheat officer, C. 8., 5786, are not assets 
of the liquidated bank, but are to be held by the University, subject solely 
to the rights of those who failed to prove their claims, and a depositor 
who proved his claim and received dividends thereon as a common claim 
may not hold the escheat officer liable for the balance unpaid on his claim 
upon his contention that the claim should have been paid in full as a 
preferred claim. 


AppraL by Thad Eure, Escheat Officer, from Frizzelle, J., at October 
Term, 1937, of Breaurort. Reversed. 

This action was begun in the Superior Court of Beaufort County 
on 7 November, 1935. 

On the facts alleged in the complaint, the plaintiff Chfton Windley 
prays judgment that he recover of the defendants D. W. Lupton, deputy 
sheriff of Beaufort County, and American Surety Company of New 
York, surety on the official bonds of the sheriffs of said county, by whom 
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the said D, W. Lupton was appointed deputy sheriff, the sum of $224.00, 
and interest on the sum of $260.00 from 26 January, 1932, until 1 De- 
cember, 1984, at the rate of 12 per cent, and interest on the sum of 
$224.00 from 1 December, 1934, until paid, at the rate of 12 per cent, 
and the costs of the action. 

After the complaint was filed, on motion of the defendants D. W. 
Lupton and American Surety Company of New York, Gurney P. Hood, 
Commissioner of Banks, and Thad Eure, Escheat Officer, were made 
parties defendant to the action on 13 December, 1935. 

In their answer the defendants D. W. Lupton and .\American Surety 
Company of New York admitted the material allegations of the com- 
plaint, and on the facts alleged in their cross action against their co- 
defendants, Gurney P. Hood, Commissioner of Banks, and Thad Eure, 
Escheat Officer, prayed judgment that they recover of their said co- 
defendants such sum or sums as the plaintiff should recover of them, or 
of either of them, in this action. 

After he had filed an answer to the cross action alleged against him 
in the answer of his codefendants D. W. Lupton and American Surety 
Company of New York, the defendant Guruey P. Hood, Commissioner 
of Banks, moved that the action of the plaintiff and the cross action of 
his ecodefendants be dismissed as to him. ‘The motion was allowed, and 
both the action of the plaintiffs and the cross action of the defendants 
D. W. Lupton and American Surety Company of New York was dis- 
missed as to the defendant Gurney P. Hood, Commissioner of Banks. 

After he had filed an answer to the cross action alleged against him in 
the answer of his codefendants D. W. Lupton and American Surety 
Company of New York, the defendant Thad Eure, Escheat Officer. 
moved that the action of the plaintiff and the cross action of his code- 
fendant be dismissed as to him. The motion was denied and the defend- 
ant Thad Eure, Escheat Officer, duly excepted. 

When the action was called for trial, a trial by jury of the issues 
raised by the pleadings was waived by the parties. It was agreed by 
them that the court should hear the evidence and find the facts. In 
accordance with this agreement, the court heard the evidence and found 
the facts to be substautially as follows: 

1. On or about L April, 1981, the defendant D. W. Lupton, a deputy 
sheriff of Beaufort County, under a criminal warrant in his hands, ar- 
rested one Willie Daw, and held him in eustody under said criminal 
warrant pending the trial of the action in which the warrant was issued. 

2, While the said Willie Daw was in the custody of said defendant 
D. W. Lupton, the plaintiff Clifton Windley drew his cheek on the 
Bank of Washington for the sum of $400.00. The said check was pay- 
able to the order of the said D. W. Lupton and was accepted by him in 
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lieu of bond for the appearance of Willie Daw at the trial of the crim- 
inal action in which the warrant had been issued. Upon his aeceptance 
of said check, the defendant D. W. Lupton released the said Willie Daw 
from custody. 

3. The defendant D. W. Lupton endorsed the check delivered to him 
by the plaintiff and deposited it with the Farmers Bank of Belhaven, on 
29 April, 1931, for collection. The check was duly forwarded by the 
Farmers Bank of Belhaven to the Bank of Washington, and was paid 
by the Bank of Washington on 4 May, 1931. The amount of said check 
was charged by the Bank of Washington to the account of the plaintiff 
Clifton Windley, and was duly remitted to the Farmers Bank of Bel- 
haven, and by said Farmers Bank credited to the account of the defend- 
ant D. W. Lupton. No notice was given by said Farmers Bank to the 
said D. W. Lupton that the check had been paid by the Bank of Wash- 
ington, or that its amount had been credited to his account with the 
Farmers Bank of Belhaven. 

4, On or about 20 May, 1931, the Farmers Bank of Belhaven closed 
because of its insolvency, and Gurney P. Hood, Commissioner of Banks, 
took possession of said Farmers Bank for the purpose of liquidating its 
assets, as required by statute, and at once entered upon such liquidation. 

5. After the said Gurney P. Hood, Commissioner of Banks, had taken 
possession of the Farmers Bank of Belhaven, the defendant D. W. 
Lupton was informed that plaintiff’s check for $400.00, payable to his 
order, had been paid by the Bank of Washington, and that the amount 
of said check had been eredited to his account. Immediately upon 
learning that the amount of said check had been credited to his account 
by the Farmers Bank of Belhaven, prior to its insolvency, the defendant 
D. W. Lupton informed the hquidating agent of Gurney P. Hood, Com- 
missioner of Banks, of all the facts with reference to his deposit of said 
check with the said Farmers Bank of Belhaven. He was advised by said 
liquidating agent to file a claim for the amount due him by the said 
Farmers Bank, as a depositor, including the sum of $400.00, the proceeds 
of the check which he had deposited with said bank for collection. In 
accordance with said advice, and pursuant to the instructions of said 
liquidating agent, the defendant D. W. Lupton, on 13 June, 1931, filed 
with Gurney P. Hood, Commissioner of Banks, his claim against the 
Farmers Bank of Belhaven, for the sum of $907.83. This claim was 
duly allowed by the said Gurney P. Hood, Commissioner of Banks, as a 
common claim against the Farmers Bank of Belhaven, and a certificate 
to that effect was duly issued to the defendant D. W. Lupton by the 
liquidating agent of the said Gurney P. Hood, Commissioner of Banks. 

6, At January Term, 1932, of the Superior Court of Beaufort County, 
an order was entered in the action entitled “State v. Willie Daw,” then 
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pending in said court, that the defendant D. W. Lupton return to the 
plaintiff Clifton Windley the sum of $400.00, paid to him by the said 
Windley in heu of an appearance bond for the said W:llie Daw. 

7. On or before 1 December, 19384, Gurney P. Hood, Commissioner of 
Banks, paid to the defendant D. W. Lupton, as dividends on his claim 
against the Farmers Bank of Belhaven, the sums of $140.00, and $36.00, 
which were promptly paid by the defendant D. W. Lupton to the plain- 
tiff Clifton Windley, on account of the amount deposited with him by 
the plaintiff in lieu of an appearance bond for Willie Daw. 

8. The defendant American Surety Company of New York was the 
surety on the official bond of the sheriff of Beaufort County, at the date 
of the receipt by the defendant D. W. Lupton from the plaintiff of the 
sum of $400.00, and also at the date of the order of the judge of the 
Superior Court of Beaufort County that said defendant return said sum 
to the plaintiff. At both dates, the defendant D. W. Lupton was a duly 
appointed deputy sheriff of Beaufort County. 

9. The hquidation of the Farmers Bank of Belhaven was completed 
by Gurney P. Hood, Commissioner of Banks, prior to 27 May, 1935, 
and the sum of $1,170.40, then in his hands as the aggregate amount of 
dividends due to persons who had failed to file their claims, was paid by 
him into the office of the clerk of the Superior Court of Beaufort County, 
as required by statute. 

On 27 May, 1935, the clerk of the Superior Court of Beaufort County 
delivered to the defendant Thad Eure, as agent of the University of 
North Carolina, his check on the Bank of Washington for the sum of 
$1,170.40. This check was payable to the University of North Carolina. 
The amount of the check is held by the University of North Carolina 
as provided by section 5786 of the Consolidated Statutes of North 
Carolina. 

On the foregoing facts, the court was of opinion that the defendant 
D. W. Lupton was entitled to the payment of his claim for $400.00 
against the Farmers Bank of Belhaven as a preferred claim, and so 
adjudged. 

On the foregoing facts, the court was further of the opinion that 
under the provisions of section 357 of the Consolidated Statutes of 
North Carolina the plaintiff is entitled to recover of the defendant D. W. 
Lupton and of the defendant American Surety Company of New York, 
interest at the rate of 12 per cent on the sum received from the plaintiff 
by the said D. W. Lupton as deputy sheriff. 

Accordingly, it was ordered and adjudged by the court: 

(1) That the plaintiff recover of the defendant D. W. Lupton, as 
principal, and of the defendant American Surety Company of New 
York, as surety, the sum of $224.00, and interest on the sum of $260.00 
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from 26 January, 1932, until 1 December, 1934, at the rate of 12 per 
cent per annum, and interest on the sum of $224.00 from 1 December, 
1934, until paid, at the rate of 12 per cent per annum, together with 
the costs of his action, to be taxed by the clerk. 

(2) That the defendants D. W. Lupton and American Surety Com- 
pany of New York recover of the defendant Thad Eure as Escheat 
Officer of the State of North Carolina, the sum of $224.00, with interest 
on said sum from 27 May, 1935, until paid, at the rate of 6 per cent 
per annum, together with the costs of their cross action, to be taxed by 
the clerk. 

The defendant Thad Eure, Escheat Officer, appealed from the judg- 
ment to the Supreme Court, assigning errors in the trial and im the 
judgment. 


M.C. Paul for plaintiff. 

Grimes & Grimes for defendants D. W. Lupton and American Surety 
Company of New York. 

Attorney-General Seawell and Assistant Attorney-General Bruton for 
defendant Thad Eure, Escheat Officer. 


Connor, J. Subsection 18 of section 218 of the Consolidated Statutes 
of North Carolina, as amended by chapter 118, Public Laws of North 
Carolina, 1927, now reads as follows: 

“Tf the assets of any bank, when fully collected by the Commissioner 
of Banks, are not sufficient to pay the depositors and creditors of said 
bank, the Commissioner of Banks, after he shall have fully distributed 
as herein provided the sums so collected, then he shall cause to be filed 
in the office of the clerk of the Superior Court in the pending action a 
full and complete report of all his transactions in said liquidation; and 
the filing of such report shall act as a full and complete discharge of 
the Commissioner of Banks from all liabilities by reason of the liquida- 
tion of the bank.” 

In the instant case, Gurney P. Hood, Commissioner of Banks, had 
fully completed the liquidation of the Farmers Bank of Belhaven, and 
had finally distributed all its assets in his hands among the depositors 
and ereditors of said Farmers Bank, by dividends apportioned to each 
claim, prior to the commencement of this action. He had filed his 
report as required by statute, and was therefore discharged of any 
further liability to the defendant D. W. Lupton on account of his claim 
against the Farmers Bank of Belhaven. For this reason, the cross 
action of the defendants D. W. Lupton and American Surety Company 
of New York was properly dismissed as to Gurnev P. JTood, Comiis- 
sioner of Banks. 
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After the said cross action had been dismissed as to Gurney P. Hood, 
Commissioner of Banks, the court had no jurisdiction of the cross action 
against the defendant Thad Eure, Escheat Officer. C. S., 218, sub- 
section 22. There was error in the refusal of the court to allow the 
motion of the defendant Thad Eure, Escheat Officer, that the cross action 
be dismissed as to him. 

In no event were the defendants D. W. Lupton and .\merican Surety 
Jompany of New York entitled to judgment against the defendant 
Thad Eure, Escheat Officer, on the facts found by the eourt. The 
money paid to Thad Eure as Escheat Officer and agent of the University 
of North Carolina, was not an asset of the Farmers Bank of Belhaven, 
subject to the claim of the defendant D. W. Lupton. It was the aggre- 
gate amount of dividends apportioned to claimants against said Farmers 
Bank and is held by the University of North Carolina, subject to the 
payment of their claims. C.S., 5786. In re Bank of Ayden, 206 N.C., 
821, 175 S. E., 177. 

The judgment in this action against the defendant Thad Eure, Escheat 
Officer, is 

Reversed. 





OTHO GRAHAM GOWER vy. DR. V. A. DAVIDIAN. 
(Filed 13 October, 1937.) 


1. Physicians and Surgeons § 15c—Evidence held sufficient to overrule 
nonsuit on question of negligence of physician. 

The evidence tending to support plaintiff’s cause of action tended to 
show that plaintiff was taken to a hospital after a serious injury, that 
defendant physician attended him, stated he was suffering from shock, 
and discharged him from the hospital some 86 hours later without making 
any clinical or X-ray examination, that thereafter plaintiff went to an- 
other hospital, where X-ray pictures disclosed dislocution of the fifth 
cervical vertebra, and other serious internal injuries. Held: The evidence 
is sufficient to be submitted to the jury on the question of defendant’s 
negligence, since if plaintiff’s condition was too serious for an immediate 
examination, defendant allowed him to be removed in such serious condi- 
tion without an examination, while if such examination could have been 
made at once without risk, defendant failed to make the examination and 
discharged plaintiff while he was in a serious condition requiring imme- 
diate medical attention. 


2 Trial § 22b— 
On defendant’s motion to nonsuit, only the evidence favorable to plain- 
tiff will be considered. 
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3. Physicians and Surgeons § 15e—Evidence held insufficient to show 
causal connection between injury and negligence of physician. 


Plaintiff’s evidence was sufficient for the jury on the question of de- 
fendant physician’s negligence in discharging plaintiff from a hospital with 
serious internal injuries requiring medical attention. Plaintiff’s evidence 
tended to show that when his condition failed to improve, he went, in 
less than two weeks, to another hospital, where competent physicians 
attempted to set the fracture in the vertebra of his neck, that complete 
recovery was not had because the position of the fracture made it impos- 
sible to apply sufficient traction to reset the bone, that callus would de- 
velop after a period of over two weeks which would interfere with reset- 
ting the fracture, but there was no evidence that the delay of less than 
two weeks interfered with resetting the bone, or that ill effects resulted 
from such delay, although there was expert opinion evidence that plain- 
tiff’s chances for recovery would have been greater. Held: The rights 
of the parties cannot be determined upon chance, and plaintiff’s evidence 
failed to show a causal connection between defendant’s negligence and 
plaintiff’s injury, and defendant’s motion to nonsuit was properly granted. 


AppEAL by plaintiff from Speurs, J., at February Term, 19387, of 
Jounston, Affirmed. 

This is a civil action instituted by plaintiff to recover damages caused 
by the negligent and wrongful conduct of defendant as his attending 
physician and surgeon. From a judgment of nonsuit entered at the 
conclusion of all of the evidence plaintiff appealed. 


Wellons & Wellons and Wellons & Pool for plaintiff, appellant. 
Ehringhaus, Royall, Gosney d& Smith, G. A. Martin, and Abell & 
Shepard for defendant, appellee. 


Barnuiny, J. On the night of 30 March, 1935, plaintiff, while 
operating a motor vehicle, drove off the road and wrecked his car. He 
received certain physical injuries and was carried to the hospital at 
Smithfield and was there attended by the defendant. He entered the 
hospital about 10:30 p.m., 30 March, and was discharged from the hos- 
pital about 11 o’clock the following Monday, approximately 36 hours 
after his admission. The evidence, considered in the light most favor- 
able to the plaintiff, tends to show that at the time he was admitted to 
the hospital he was suffering from shock and concussion, and that there 
had been a dislocation of his fifth cervical vertebra, resulting in a com- 
pression friction of the sixth cervical vertebra and a fracture of the 
pedical lamina arches; that he was in a semiconscious condition at 
times; that he was partially paralyzed and that the defendant made only 
a casual examination as to his condition, stating that he was merely 
shaken up and shocked and would soon be all right; that during his stay 
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at the hospital the defendant never made any thorough clinical or X-ray 
examination of the plaintiff; that his condition was such as to give 
notice that he was suffering either from a fracture of the skull or of the 
spine; that on Monday morning the defendant permitted plaintiff’s 
father to take the plaintiff from the hospital by mutual consent; that 
the defendant then gave the plaintiff’s father instructions to take him 
home and put him to bed for eight or ten days and then try to get him 
up, and that 1f the whites of his eyes began to darken to let him know; 
that the relationship of physician and patient ended when the plaintiff 
was removed from the hospital. Thereafter, on 12 April, the plaintiff 
was taken to Duke Hospital and examination at this hospital disclosed 
the condition of plaintiff’s neck. At that time lis attending physician 
undertook by traction to reset the bone and later immobilized his neck. 
Due to the condition and location of his injury, it was impossible to 
apply sufficient traction to reset the bone, and plaintiff is now suffering 
from a permanent injury. 

To entitle the plaintiff to have his cause submitted to a jury, he must 
offer evidence tending to show that he was injured, that the defendant 
was negligent in the manner in which he examined and :reated the plain- 
tiff, or in his failure to render proper treatment, and that the negli- 
gent conduct of the defendant was the proximate cause of injury sus- 
tained by him. There 3s no evidence that defendant did not possess the 
necessary skill and ability. 

The medical experts who testified seemed to be in aeeord in their 
opinion that it is risky to subject a patient to a clinieal and X-ray 
examination when he is under severe shock, and that the attending 
physician must exercise his best judgment in determining when it is safe 
to make such examination. If the plaintiff was in such condition when 
he was admitted to defendant’s hospital as to cause rhe defendant to 
conclude in the exercise of his judgment that it was risky to proceed 
with a thorough clinical and X-ray examination of the plaintiff, then 
it appears that notwithstanding plaintiff’s serious condition he permitted 
the plaintiff to be removed from the hospital without ever having made 
any examination, which would disclose the serious injuvies existing. If 
the plaintiff was not in such a state of shock as would make it risky for 
the defendant to proceed with a proper examination, then it appears 
from plaintifi’s testimony that he carelessly and negligently failed to 
proceed with the examination, but, on the contrary, permitted the plain- 
tiff to be removed from the hospital without having first discovered his 
condition and without taking any steps to immobilize his neck or to reset 
the fracture. It would seem, then, that the conclusion that the plaintiff 
offered sufficient evidence to be submitted to the jury on the question of 
defendant’s negligence is inescapable, and that the judgment of nonsuit 
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cannot be sustained on that ground. In this connection it may be well 
to say that the defendant offered evidence sharply contradicting the 
testimony of the plaintiff and tending to show that he exercised reason- 
able care and diligence, but we now view the evidence only in the aspect 
most favorable to the plaintiff. 

But the burden rested upon the plaintiff to offer evidence tending to 
show a causal connection between his injury and the negligent conduct 
ot the defendant. 

Thereafter, on 12 April, 1935, the plaintiff, not having shown any 
evidence of improvement, was taken to Duke Hospital, and the condition 
of his neck was discovered and efforts were made to reset the fracture. 
All the evidence tends to show that callus does not develop to an extent 
that would interfere with the resetting of a fracture within a minimum 
of two weeks, and that there was no evidence of callus around the frac- 
ture of plaintiff’s neck which would impede or interfere with the reset- 
ting of the bone. While Dr. William Spicer testified that he examined 
X-rays and discovered callus formation, the record discloses that he was 
referring to X-rays made at his instance approximately 22 months after 
plaintiff’s injury was sustained. No witness testified that plaintiff’s 
condition was aggravated by the delay in efforts to reset the bone, or 
that the inability of the surgeons to reset the bone was due to any condi- 
tion arising from the delay. The evidence most nearly approximating 
a statement to this effect is the testimony of Dr. Spicer, when he said: 
“T think his chances at recovery would have been much greater because 
it would have been much easier to reduce dislocation and fracture at the 
time of the accident than it would now this callus formation or new 
bone has formed, because that holds them tight, fixed like a brace. 

I stated that had that fracture and dislocation been replaced, put in 
proper position immediately, it would have been much easier, but to 
wait until after two weeks it would be almost impossible to replace it, 
owing to callus which had been thrown out. . . . It is my opinion 
that had this case received immediate attention and had that fracture 
and dislocation reduced, his chances for further recovery, or for perfect 
recovery, would have been much greater.” Analyzing this statement, it 
is found to be entirely conditional. Dr. Spicer states that chances at 
recovery would have been much greater because it would have been 
much easier to reduce the location and fracture at the time of the acci- 
dent than it would now this callus formation or new bone has formed. 
In referring to the callus formation he was speaking of a period 22 
months subsequent to the injury. He further states that had that 
fracture and dislocation been replaced, put in proper position immedi- 
ately, it would have been much easier, but to wait until after two weeks 
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it would be almost impossible to replace it owing to callus, which had 
been thrown out. He does not state that the fracture could have been 
replaced, and the evidence shows that they did not wait until after two 
meeks, or until callus had been thrown out. He further gave as his 
opinion that had this case received immediate attention and had that 
fracture and dislocation reduced, his chances for recovery, or for perfect 
recovery, would have been much greater. His opinion in this respect is 
based entirely upon an actual reduction of the fracture, which the evi- 
dence discloses could not be reduced, and he merely says that the chances 
for further recovery would have been much greater. The rights of the 
parties cannot be determined upon chance, 

This evidence must Itkewise be viewed in the hght of the fact that this 
witness further testified that an effort to reset should be made within 
two weeks, and that all the testimony shows that an effort was actually 
made by competent physicians to reset the fracture within the two weeks, 
and that the witness merely says that the chances would have been 
ercater, but does not testify as to any ill effects which resulted, and the 
efforts to reset the fracture were made within the time he specifies xs 
essential. 

The evidence discloses that the use of modern equipment and methods 
by trained and skillful surgeons at a time when callus had not developed 
sufhaiently to interfere with proper setting of the boue has availed noth- 
ing. The character and location of the fracture is such that proper trac- 
tion cannot be successfully used. Unfortunately, upon this record as it 
now appears, the plaintiff has suffered an injury that could not then and 
cannot now be releved by the medical profession, exeept by performing 
# most dangerous operation. There is no evidence of any injury which 
the plaintiff sustained by reason of the delay of less than two weeks 
caused by the alleged conduct of the defendant. In so far as plaintiff’s 
right to recover is concerned, what boots it that the defendant did not 
make a thorough clinical and X-ray examination? Plaintiff’s unfortu- 
nate condition results from his own act and not from any negligent 
conduct of the defendant. 

Plaintiff having failed to offer evidence tending to show that he 
suffered any injury which was proximately caused by the alleged negli- 
gent and wrongful conduct of the defendant, the Judgment as of nonsuit 
must be 


Affirmed, 
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WILLIAM G. LIVERMAN, JR., VIOLA MYERS, ELIA CHAMBLEE, anp 
BELLE M. ANDREWS, vy. J. N. VANN aNnp His WIFE, AGNES VANN, 
W. T. FORBES anp His Wire, ADA FORBES, ann W. T. WHEDBEE 
AND His Wire, LUCILLE J. WHEDBEE. 


(Filed 13 October, 1937.) 


Appeal and Error § 47a—Motion in Supreme Court for new trial for 
newly discovered evidence allowed in this case. 


Plaintiffs’ evidence tended to show that upon the maturity of a note 
secured by mortgage, the maker agreed to convey the land to defendants, 
reserving a life estate, if defendants would satisfy the note, that defend- 
ants paid a sum in cash fo the payee, who transferred the note to them, 
and that thereafter the maker executed deed to them under the agree- 
ment. The maker of the note died. and plaintiffs, devisees in a will 
executed by the maker of the note prior to the execution of the deed, 
instituted this action to set aside the deed for mental incapacity and for 
fraud and duress. Upon plaintiffs’ appeal from an adverse verdict, no 
error was made to appear, but plaintiffs move for a new trial for newly 
discovered evidence and filed affidavits showing that since the trial a letter 
from one of defendants had been discovered indicating that the parties 
understood and agreed that the relationship of mortgagor and mortgagee 
should continue notwithstanding the deed. Held: Although the letter 
probably is incompetent on the theory of trial, a new trial is awarded, 
since plaintiff may make a motion to amend, addressed to the discretion 
of the court, so as to set up a new cause of action giving them the right 
to redeem the land from the deed of trust by paying the note, 


Apprat by plaintiffs from Grady, J.. at April Term, 1987, of Hrrr- 
ForD. New trial. 

This is an action to have a deed, executed by Mrs. Viola G. Jenkins 
on 15 August, 1932, and conveying to the male defendants in fee, subject 
to a life estate reserved in the deed to the grantor, the tract of land 
described therein, adjudged void, on the ground (1) that at the date 
of the execution of said deed the grantor, Mrs. Viola G. Jenkins, was 
of such weak mind and memory that she was incapable of entering into 
a valid and binding contract; and (2) that the execution of said deed 
was procured by fraud and duress on the part of the grantees, as alleged 
in the complaint. 

The evidence for the plaintiffs tended to show that on and prior to 
27 July, 1931, Mrs. Viola G. Jenkins was seized in fee and in possession 
of a tract of land situate in St. John’s Township, Ifertford County, 
North Carolina, containing 144.7 acres, more or less; that on 27 July. 
1931, for the purpose of securing the payment of her note for $1,000, as 
recited therein, the said Mrs. Viola G. Jenkins conveyed the said tract of 
land, by a deed of trust, to R. C. Cole, trustee; that the note secured by 
said deed of trust became due and payable according to its terms on 
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27 July, 1932, and that soon thereafter the holder of said note demanded 
its payment by the said Mrs. Viola G. Jenkins, as maker thereof; that 
the said Mrs, Viola G. Jenkins admitted her hability on said note, but 
was unable to pay the amount due thereon; and thar after repeated 
efforts, which were unsuccessful, to borrow money with which to pay 
said amount, the said Mrs. Viola G. Jenkins went to the place of busi- 
ness of the defendants in the town of Ahoskie, N. C., and there pro- 
posed to the defendant J. N. Vann that if he would pay the amount due 
on said note she would convey to him and his codefendants in fee the 
tract of Jand described in the deed of trust, reserving to herself a life 
estate in said tract of land; that the defendants, after some negotiations 
with the holder of the note, accepted the proposition of Mrs. Viola G. 
Jenkins and accordingly, on 11 August, 1932, paid the sum of $475.00, in 
cash, to the holder of the note, who thereupon transferred and assigned 
the note to the male defendants. 

The evidence for the plaintiffs tended to show further that pursuant 
to her contract and agreement with the defendants, on 15 August, 1932, 
at her home in Hertford County, the said Mrs. Viola G. Jenkins 
executed a deed by which she conveyed the tract of land described in 
the deed of trust to the male defendants in fee, reserving to herself an 
estate for her life in said tract of land; that said deed was prepared 
by the defendant J. N. Vann, and was duly probated, and recorded in 
the office of the register of deeds of Hertford County, :n Book 103, at 
page 460; that after the execution and registration of said deed, to wit, 
some time during the month of December, 1932, with the consent of the 
defendants, the said Mrs. Viola G. Jenkins sold the timber on said tract 
of land for the sum of $403.50; and that said sum of $403.50 was paid 
by the purchaser of said timber to the defendants, who entered said sum 
on their books as a eredit on their aceount with the said Mrs. Viola G. 
Jenkins. 

The evidence for the plaintiffs tended to show further that at the date 
of the execution of said deeds, Mrs. Viola G. Jenkins was about 75 years 
of age; that she had suffered from pellagra for about 17 years, during 
which time she was almost constantly under treatment by her physician ; 
that in consequence of said disease, she was weak in mind and in body 
and at times not in her right mind; and that she was easily depressed, 
especially by business worrles. 

The evidence for the plaintiffs tended to show further that at the date 
of the execution of said deed the tract of land which was conveyed 
thereby to the male defendants was worth from $4,000 to $6,000, and 
at the date of the trial was worth $7,000. 

Mrs. Viola G. Jenkins died during 1934, having first made and pub- 
lished her last will and testament, by which she devised the tract of land 
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described in her deed to the defendants, to the plaintiffs, who are her 
nephew and nieces. The said last will and testament was executed by 
her prior to the date of the said deed, and has been duly probated and 
recorded. 

At the close of the evidence for the plaintiffs, the defendants moved 
the court for judgment as of nonsuit on plaintiffs’ cause of action 
founded upon the allegations of the complaint that the execution of the 
deed from Mrs. Viola G. Jenkins to the male defendants was procured 
by fraud and duress on the part of the grantees therein. This motion 
was allowed by the court, and plaintiffs excepted. 

Evidence was then offered by the defendants tending to contradict the 
evidence for the plaintiffs with respect to the mental incapacity of 
Mrs. Viola G. Jenkins at the date of the execution of the deed from her 
to the male defendants, and further tending to show that the said 
Mrs. Viola G. Jenkins at said date had sufficient mental capacity to enter 
into a valid and binding contract and to execute said deed. 

The issues submitted to the jury were answered as follows: 

“1, At the time of the alleged contract between J. N. Vann and 
Mrs. Viola G. Jenkins for the purchase of the note and mortgage deed 
from R. C. Cole, and the execution of the deed from the said Viola G. 
Jenkins to J. N. Vann and others, defendants in this action, was the 
said’ Mrs. Viola G. Jenkins of such weak mind and memory that she 
could not enter into a valid and binding contract, as alleged in the 
complaint? Answer: ‘No.’ 

“9, What amount of money was expended by J. N. Vann and others, 
defendants in this action, in the purchase of said note and mortgage 
from R. C. Cole? Answer: ‘$475.00,’ 

“3. What amount of money was received by J. N. Vann and others, 
defendants in this action, from the sale of timber from the Jenkins tract 
of land? Answer: ‘$403.50.’ 

“4, What part of said money, if any, belongs to the estate of Mrs. 
Viola G. Jenkins, deceased? Answer: ‘$120.55,’ by consent.” 

From judgment in accordance with the verdict, and directing that the 
defendants pay into the office of the clerk of the court the sum of $120.55, 
to be held by said clerk for the administrator or executor of Mrs. Viola 
G. Jenkins, deceased, the plaintiffs appealed to the Supreme Court, 
assigning errors in the trial. 


D.C. Barnes, EK. R. Tyler, and W. D. Boone for plaintiffs. 
BE. L. Travis and J. Cariton Cherry for defendants, 


Connor, J. .\n examination of the record in this appeal does not 
disclose any error for which the plaintiffs are entitled to a new trial. 
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None of their assignments of error can be sustained. On the record, the 
defendants are entitled to have the judgment of the Superior Court in 
this action affirmed. 

The plaintiffs contend, however, that if they are not entitled to a new 
trial for errors in the trial in the Superior Court, they are entitled to a 
new trial for newly discovered evidence in accordance with their motion 
which was duly made in this Court. See McIntosh, N. C. Prae. and 
Proe., page 806; Johnson v. R. &,, 163 N. C., 4381, 79 &. E., 690; Stilley 
v. Planing Mills, 161 N. C., 517, 77 S. E., 760; Chrisco v. Yow, 153 
N.C. 484, 69S. E., 422; Smith v. Moore, 150 N. C., 158, 68S. E., 735; 
Black v. Black, 111 N. C., 300, 16 S. E., 412. 

It appears from affidavits filed in this Court by the plaintiffs, and 
not controverted by the defendants, that after the expiration of the 
term of the Superior Court of Hertford County at which the action was 
tried, the plaintiffs discovered a letter which the defendant J. N. Vann 
wrote to Mrs. Viola G. Jenkins, who had died before the trial, which 
is as follows: 

“Anosnik, N. C., Dee. 17th, 1982. 
“Mrs. VIoLA JENKINS, 


Aulander, N.C. 


“Dear Cousin Vrota: Replying to your letter of tne 15th, which I 
received yesterday, I told Cola Sumner several days ago, that we had no 
objection to the sale of your timber, provided the sale was made to some 
responsible party, or the money was paid for the timber before it was 
cut, and the proceeds applied on the note. 

“IT do not know when it will be possible to get to see you, as I have my 
hands full trying to shape my personal affairs before leaving the first 
of the year. 

“With kind, good wishes, I am 

Sincerely yours, 
JOE,” 

This letter, while probably not competent, relevant, or material as 
evidence pertinent to any of the issues submitted to the jury at the trial, 
would be competent, relevant, and material as evidence pertinent to an 
issue involving the relationship of Mrs. Viola G. Jenkins and the de- 
fendants with respect to the tract of land conveyed by her to them by 
deed dated 15 August, 19382. It tends to show that it was understood 
aud agreed by and between Mrs. Viola G. Jenkins and the defendants, 
at the time his deed to them was executed, that the relationship between 
them of mortgagor and mortgagee should continue, notwithstanding said 
deed, and that Mrs. Viola G. Jenkins should have the right to redeem 
the land from the deed of trust, by paying to the defendants the amount 
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due on his note. Before the new trial the plaintiffs may and probably 
will move for leave to amend their complaint and set up therein a new 
cause of action. Such motion will, of course, be addressed to the dis- 
eretion of the court. 

The motion for a new trial for newly discovered evidence is allowed. 
It is so ordered. 

New trial. 
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ORBREY RAYNOR, AARON RAYNOR, ann JOHN O. RAYNOR ve RK. OB. 
RAYNOR anp His WrreE, MINNIP RAYNOR. 


and 


ORBREY RAYNOR, AARON RAYNOR, anno JOHN O. RAYNOR vy, ALICH 
TART and Her Hvusspann, RAYMOND TART. 


(Filed 18 October, 1987.) 


1. Deeds § 14b: Mortgages § 2—Grantee accepting deed directing payment 
of debt becomes personally liable, and charge constitutes equitable lien. 
The owner of land divided it into nine tracts and deeded one tract to 
each of his nine children, reserving u life estate. Only the traets con- 
veyed to two of the children were encumbered, but the deed to each of 
the children provided that the graiutee therein should pay one-ninth of the 
mortgage indebtedness remaining unpaid upon the death of the grantor. 
Each child accepted his deed and went into possession, Held: By accept- 
ing the deed each grantee became personally liable for one-ninth part of 
the mortgage indebtedness remaining wnpaid upon the death of the 
grantor, even though the tract conveyed to him was not ineluded in the 
mortgage, and sueh lability constitutes a specific charge against the land 
in the nature of an equitable lien thereon, in accordance with the intent 
of the grantor as disclosed by the language used, construed in the light 
of the attendant facts. 


2. Contribution § 2—Plaintiffs in this action held entitled to recover of 
defendant under doctrine of equitable contribution. 


Fach of the nine children of the grantor aecepted deeds specifying that 
the grantee should pay one-ninth of the amount of a debt of the grantor 
remaining unpaid at his death, which debt was secured by a mortgage on 
only two of the nine tracts. The mortgage was foreclosed and the land 
sold, and this action was instituted by the children who were deeded the 
mortgaged tracts against other of the children whose land was unencum- 
bered. Held: Plaintiffs, who had lost their lands by foreclosure. are 
entitled to recover of each of defendants who failed to pay his part of 
the debt made a charge on his Jand one-ninth of the amount of the mort- 
gage indebtedness under the doctrine of equitable contribution. 


AppreaL by defendants from Spears, J., at February Term, 1987. of 
Jounston, Affirmed, 
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By consent of the parties thereto, the above entitled actions, pending 
in the Superior Court of Johnston County, were consolidated for trial. 

The facts admitted in the pleadings, and agreed at the trial, are as 
follows: 

1. On 25 June, 1927, John I. Raynor was seized in jee and in posses- 
sion of several tracts of land situate in Johnston and Ilarnett counties, 
North Carolina; all said tracts of land, except two, contaming 39 and 
16.50 acres, respectively, were free and clear of encumbrances; the said 
two tracts of land had been conveyed by the said John J. Raynor, by a 
mortgage, to the Greensboro Joimt Stock Land Bank of Greensboro, 
N. C., to secure the payment of his indebtedness to the said bank, in 
the sum of $1,500; the said indebtedness was payable in equal install- 
ments of $52.50, which were due semiannually, 

2. At said date, the said John I. Raynor had nine living children, 
including the plaintiffs Orbrey Raynor, -\aron Raynor, and John O. 
Raynor, and the defendants K. B. Raynor and Alice Tart. 

3. Prior to said date, the said John I. Raynor had caused his lands 
to be divided into nine shares, of practically equal acreage; three of 
said shares include the two tracts of land containing 39 and 16.50 acres, 
respectively, which had been conveyed by the said John I. Raynor, by 
a mortgage, to the Greensboro Joint Stock Land Bank. These three 
shares of his land were conveyed by the said John J. Raynor to the 
plaintiffs, respectively, by deeds dated 25 June, 1927; the remaining 
six shares of his land were conveyed by the said John I. Raynor to his 
remaining six children, respectively, by deeds dated 25 June, 1927. 

4. In each of the deeds executed by him, conveying the nine shares of 
his land to his nine children, respectively, the said John I. Raynor 
reserved to himself a life estate in the share conveyed by said deed. 
Each of said deeds was duly probated and recorded, and thereafter deliv- 
ered by the said John I. Raynor to the child named therein as grantee. 
Kach child accepted the deed delivered to him by the said Jobn 1. 
Raynor, and entered into possession of the land described therein. 

5. The deed executed by the said John I. Raynor on 25 June, 1927, 
and thereafter delivered by him to the defendant K. B. Raynor, contains 
a clause in words as follows: 

“Tt is understood between the parties to this deed that there is a claim 
due by said John I. Raynor to the Greensboro Joint Stock Land Bank, 
the semiannual payment on which is $52.50, and that such payments as 
may be due at the death of the said John I. Raynor, the said K. B. 
Raynor shall pay his one-ninth part of said payments as thev shall 
become due.” 

6. The deed executed by the said John I. Raynor on 25 June, 1927, 
and thereafter delivered by him to the defendant Alice Tart, contains 
a clause in words as follows: 
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“Tt is understood between the parties to this deed that there is a claim 
due by said John I. Raynor to the Greensboro Joint Stock Land Bank, 
the semiannual payment on which is $52.50, and that such payments as 
may be due at the death of the said John I. Raynor, the said Alice Tart 
shall pay her one-ninth part of said payments as they become due.” 

7. The deeds executed by the said John I. Raynor, on 25 June, 1927, 
and thereafter delivered by him to his other children, respectively, con- 
tain a clause in the identical words as those appearing in the clauses 
contained in the deeds to the defendants K. B. Raynor and Alice Tart. 

8. John I. Raynor died prior to the commencement of these actions. 
He had paid all the installments on his indebtedness to the Greensboro 
Joint Stock Land Bank, which became due prior to his death. 

9. After the death of the said John I. Raynor the defendants K. Bb. 
Raynor and Alice Tart each tendered to the Greensboro Joint Stock 
Land Bank a sum of money equal to a one-ninth of the installments 
which thereafter became due on the indebtedness of John I. Raynor to 
said bank, which was secured by the mortgage on the lands conveyed by 
the said John I. Raynor to the plaintiffs. The bank declined to aecept 
partial payments on said installments, and thereafter, in accordance with 
the terms and provisions of its mortgage, foreclosed the same and sold 
the lands which the said John I. Raynor had conveyed to the plaintiffs 
as their shares of his land. 

10. At the date of the foreclosure of its mortgage by the Greensboro 
Joint Stock Land Bank, one-ninth of the amount due on the indebted- 
ness of John J. Raynor to said bank was $174.58, with interest from 
1 January, 1935. 

On the foregoing facts, it was ordered, considered, and adjudged by 
the court: 

1. That plaintiffs recover of the defendant Kk. B. Raynor the sum 
of $174.38, with interest from 1 January, 1935, until paid. 

2. That plaintiffs recover of the defendant Alice Tart the sum of 
$174.38, with interest from 1 January, 1935. 

3. That plaintiffs recover of the defendants K. B, Raynor and Alice 
Tart the costs of this action, to be taxed by the clerk of the court. 

4. That the amount of the judgment recovered by the plaintiffs of 
each of the defendants in this action is a specific charge or equitable 
lien on the land conveyed by John [. Raynor to said defendants. 

The defendants excepted to the judgment and appealed to the Supreme 
Court, assigning error in the judgment. 


Otis L. Duncan and Leon E. Stevens for plaintiffs. 
L. L, Levinson for defendants. 
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Coxnor. J. Three questions are presented by this appeal. If these 
questions are answered, each, in the affirmative, the judgment of the 
Superior Court must be affirmed; otherwise, the judgment must be 
reversed, The questions are: 

1, Was it the intention of John JI. Raynor, as disclosed by the lan- 
euage used by him in the clause contained in his deeds to the defendants, 
respectively, construed in the light of all the facts shown in the record, 
to impose upon the grantee in cach of said deeds personal liability for 
the payment of one-ninth of the amount of his indebtedness to the 
Greensboro Joint Stoek Land Bank at his death? 

2. If so, was it his intention also that such amount should be a spe- 
cific charge in the nature of an equitable lien on the land conveyed by 
caid deed to the grantee nained therein ? 

3. Are the plaintiffs, as grantees in the deeds executed by John I. 
Raynor and conveying to them shares of his lands which were eneum- 
bered by his mortgage to the Greensboro Joint Stock Land Bank to 
secure the payment of his indebtedness to said bank, 1: consequence of 
the foreclosure of said mortgage and the sale of the said shares under 
the power of sale contained in the mortgage, entitled to recover of each 
of the defendants a sum of money equal to one-ninth of said indebted- 
ness at the date of said foreclosure and sale, and to have said sum 
adjudged a specific charge in the nature of an equitable lien on the Jand 
eonveyed by the said John I. Raynor to each of the defendants ? 

In the briefs filed in this Court on behalf of the defendants as appel- 
lants, 1t is conceded that the first question must be enswered in the 
affirmative on the principle that when the grantee in a deed has accepted 
the deed and claims under it, he assumes all liabilities imposed upon him 
by the deed. See Tripp v. Nobles, 186 N. C., 99, 48 S. E., 675. 

The second question must also be auswered in the affirmative, on the 
authority of Marsh vr. Marsh, 200 N. C., 746, 158 S. E., 400. In that 
case it was held that where a father and mother conveyed their lands to 
their son, to effect a family settlement, and provided in their deed that 
the son should pay a certain sum of money to his sister, the son, having 
accepted the deed, and claiming under it, became personally liable for 
the payment of the money to his sister, and that his sister was entitled 
to an equitable lien on the land conveyed by the deed to the son for the 
amount of money which he was directed by the grantors in the deed 
to pay to her. 

The third question must also be answered in the afirmative. The 
defendants having failed to pay to the Greensboro Joint Stock Land 
Bank the sums of money which were specifically charged on the lands 
conveyed to them by John I. Raynor, with the result that the plaintiffs 
have lost the lands conveyed to them by the said John I. Raynor, the 
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plaintiffs are entitled to recover of each of the defendants the sum of 
money which the defendants were required to pay to the Greensboro Joint 
Stock Land Bank in partial discharge of the indebtedness of John I. 
Raynor, which was secured by his mortgage on the lands of the plain- 
tiffs, on the principle of equitable contribution. Lancaster v. Stanfield, 
191 N. C., 340, 182 S. E., 91; Taylor v. Everett, 188 NX. C., 247, 124 
S. E., 316. 

It follows that there is no error in the judgment of the Superior Court. 
The judgment is 

Affirmed. 





(. S. HEMPHILL v. THE BOARD OF ALDERMEN OF THE TOWN OF 
FOREST CITY, R. L. REINHARDT, Mayor, ano F. T. DAVIS, J. 
WORTH MORGAN, G. C. McDANIEL, DR. C. H. VERNER, anp W. LZ. 
HORN, MEMBERS OF THE BOARD OF ALDERMEN OF THE ToOwN oF FOREST 
CITY, NORTH CAROLINA. 


(Filed 138 October, 1937.) 


t. Estoppel § 4— 
A party admitting in his pleadings the existence of a certain public 
alleyway cannot deny the existence of such alleyway upon the trial or 
appeal. 


. Dedication § 2— 

Provision in a deed for an alleyway along the side of the property 
conveyed does not constitute a dedication of such alleyway across other 
property of the grantor in the same block which other property does not 
touch the property conveyed, although the alleyway is later extended to 
such other property by deed of the owner of the intermediate property. 


3. Easements § 3— 


To establish an easement by prescription, there must be a continuous 
and uninterrupted use or enjoyment of a defined easement for twenty 
years adverse to, and not by permission of, the owner of the soil, of which 
the owner has knowledge and acquiesces in. 


be 


4. Same— 


In order for the public to acquire an easement for a road or alley by 
prescription, the right of way must be substantially defined, and in addi- 
tion to adverse user for the required period, the right of way must be 
worked and kept in order by public authority. 


3. Same—Evidence held insufficient to establish public right to alleyway 
by prescription. 

The evidence disclosed that there was a public alleyway across the back 
of plaintiff’s land running to a street to the east of the property, and that 
there was an alleyway running from the side of plaintiff’s property to a 
street to the west, and that the public crossed over the back of plaintiff’s 
property in going from one alley to the other so as to make a through 
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alley from one street to the other. The evidence did not disclose that the 
course taken from one alley to the other across the back of plaintiff’s 
land was defined, and the only evidence of control exercised by the town 
were its actS in working the alleys, constructing water and sewer and 
power lines, all of which acts were done within fifteen years prior to the 
institution of the action and without evidence showing that said acts were 
done on land of plaintiff between the two alleys. Held: The evidence is 
insufficient to show adverse user for the required period, or that said use 
has been along a defined course across plaintiff’s land between the alleys, 
and a directed verdict for plaintiff on issues dependent upon the acquisi- 
tion by the town of a prescriptive right across plaintiff’s land is without 
error. 


Petrrion for writ of mandamus, heard before Clement, J., and a jury, 
at April Term, 1937, of RurHerrorp. No error. 

The plaintiff seeks a writ of mandamus to require the governing 
authorities of Forest City to issue to him a permit for the construction 
of an annex or additional building at the rear of plaintiff’s present 
building, extending from the rear of said building to the edge of a ten- 
foot alley. 

The plaintiff’s property faces on the public square in Forest City and 
is located near the center of a block bound on the east by Factory Street 
and on the west by Depot Street. There is a ten-foot alley opening into 
Factory Street and extending back westwardly to and across the rear 
of plaintiff’s lot and ending at the plaintiff’s western boundary line, near 
the hotel wall. There is also a twelve-foot alley opening into Depot 
Street and extending back eastwardly to the westerly property line of 
plaintiff’s lot. The northern line of the ten-foot alley is slightly south 
of the southern line of the twelve-foot alley. These two alleys are 
reserved in deeds offered in evidence, and as to them there is no dispute. 

The plaintiff contends that these alleys are separate and distinct, and 
that as they do not connect they do not furnish a through passage from 
Depot Street to Factory Street, and vice versa. The dezendants contend 
that the public has acquired by prescription a right of way across the 
rear of plaintiff’s property so as to connect the two alleys, and thus form 
one continuous passageway. 

Defendants admit that they refused to issue a building permit solely 
for the reason that the proposed building would block the said passage- 
way. 

«At the close of all of the evidence, the court instructed the jury as to 
each issue separately, that if they believed the testimony of the witnesses 
and the record evidence in the case that they would answer the issues 
submitted to them, as follows: 

“1. Is the plaintiff the owner of the land described in the complaint ? 
Answer: ‘Yes.’ 
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“9. Is the plaintiff estopped from erection of his proposed building by 
his deed to George W. Jones, dated 11 June, 1920, as alleged in the 
answer? Answer: ‘No.’ 

“3. Has plaintiff dedicated an alleyway across his lot, as alleged in the 
answer? Answer: ‘No.’ 

“4. Has the town of Forest City, by adverse user for twenty years, 
acquired title to an alleyway across plaintiff’s land, as alleged in the 
answer? Answer: ‘No.’” 

The jury answered the issues in accord with the instructions of the 
court, and from judgment entered thereon the defendants appealed. 


Edwards & Edwards and Morgan & Story for plaintiff, appellee. 
R. R. Blanton and B. T. Jones, Jr., for defendants, appellants. 


Barnuity, J. Plaintiff became the owner of the lot described in the 
pleadings 27 January, 1925, under deed which contains the following 
provision: “It is hereby stipulated and set forth that a 10-foot alley is 
to be reserved at all times for general purposes across the south end of 
this lot, which is to be kept open 10 feet wide, S. 7414 E. until it 
opens into Factory Street.” While there does not seem to be any other 
record evidence referring to this alley, the existence thereof cannot now 
be denied by plaintiff. Its existence is admitted in his pleadings. 

On 11 July, 1920, the plaintiff conveyed to George W. Jones a tract 
of land facing on Depot Strect, which contains in the description the 
following: “Being bound on the north by a 12-foot alley (which is to be 
a permanent alley).” The line described runs along the edge of said 
alley 6314 feet easterly from Depot Street. As referred to in said deed, 
said alley does not touch the property presently owned by the plaintiff. 
The easterly end thereof, as described in said deed, lacked 21 or more 
feet reaching the westerly line of the lot described in the complaint. 
Nothing contained in said deed could be construed as a dedication of an 
alley extending beyond the property line of the property then being 
conveyed. The grantee did not so understand. The purchaser of the 
hotel lot thereafter acquired casement rights for an alley from the 
eastern end of the alley as therein described to the westerly property line 
of plaintiff’s property. Deed from C. M. Biggerstaff ef al. to George 
Jones, dated 16 July, 1923. It could not be held that the terms of said 
deeds constitute a dedication of an alley beyond the limits of the prop- 
erty therein described, and the plaintiff is not estopped by the language 
used in said instruments to deny the existence of an alleyway over and 
across his property. There is, therefore, no evidence of a dedication by 
the plaintiff of an alleyway over and across the property in controversy. 
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The defendants contend that in any event the public has acquired by 
prescription a right of way across the rear of plaintiff’s property, so as 
to connect the two alleys and thus form one continuous passageway, and 
the existence of this connecting link as a passageway is the real subject 
of controversy. 

To establish an easement by prescription there must be (1) continued 
and uninterrupted use or enjoyment for 20 vears; (2) a claim of right 
adverse to the owner of the soil, known to and acquiesced in by him, 
and (3) identity of the thing enjoyed. 9 R. C. L., page 772; Draper v. 
Conner, 187 N. C., 18; Durham v. Wright, 190 N. C., 568. 

A mere permissive user is not sufficient. S. v. McDaniel, 538 N. C.,, 
284; S. v. Gross, 119 N. C., 868; Kennedy v. Williams, 87 N. C., 6; 
S. v. Johnson, 33 N. C., 647. 

The use must be adverse. S. ». Norris, 174 N. C., 808; Weaver v. 
Pitts 191 INC (47, 

Before a highway can be established by prescription it must appear 
that the general public used the same under a claim of right adverse to 
the owner and the travel must be confined to a definite and specific line, 
although slight deviations in the line of travel, leaving the road substan- 
tially the same, may not destroy the rights of the public. 18 C. J., 
page 107; Elhott on Roads and Streets, section 194; S. v. Haynie, 169 
N.C., 277; Milliken v. Denny, 141 N. C., 227; Bailliere v. Shingle Co., 
150 N. C., 683; Snowden v. Bell, 159 N. C., 500; 9 R. C. L., page 776. 

To establish the existence of a road or alley as a public way, in the 
absence of the laying out by public authority or actual dedication, it is 
essential not only that there must be twenty years user under claim of 
right adverse to the owner, but the road must have been worked and kept 
m order by public authority. Boyden v. Achenbach, 79 N. C., 539; 
S. uv. McDaniel, supra; S. v. Lucas, 124 N. C., 804; Stewart v. Frink, 
94 N. C., 487; Kennedy v. Williams, supra. 

The only testimony in the record tending to show that the town has 
attempted to exercise control over either of said alleys is the evidence 
that about eight years ago a town official requested the plaintiff to move 
some coal from the rear end of his lot; that the town constructed water 
and sewer lines along the alley about fifteen years ago; that the town 
has worked the alleys, filling up holes, ete.; and that there has been a 
power line along the alley since 1922 or 1928. <All of these acts took 
place since 1920, and it is not clear as to what part of the plaintiff's 
land is used for the water and sewer line, nor does it appear that any 
work was done on plaintiff’s property. All of the evidence tends to show 
that there was no marked or defined alley on this block until the hotel 
building was constructed about 1921. Prior to that time the southern 
end of this block was open and was used by the general publie for eamp- 
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ing, hitching horses, trading ground, bone yard, and as an entry to the 
rear of the stores facing on the public block. Subsequent to the con- 
struction of the hotel building, trafic going from one alley to another 
“spills out” over and across plaintiff’s back lot and the adjoining lot. 

There is a total absence of evidence in the record tending to show 
either that there has been an adverse user of plaintiff’s property for the 
required period, or that said use has been along a defined or marked way 
forming a connecting link between the two alleys. The public has used 
the rear of plaintiff’s lot and the other vacant portion of this block at 
will by permission of the plaintiff and the other owners thereof. The 
law should, and does, encourage acts of neighborly courtesy. The plain- 
tiff’s acquiescence in the use of his property for the convenience of his 
neighbors and friends, resulting in no injury to him, should not, and 
does not, deprive him of the property, or estop him from asserting his 
rights. The defendants’ exeeptive assignments of error cannot be sus- 
tained. 

If the defendants consider it essential that the two alleys should be 
connected so as to form a through passageway. they have an adequate 
remedy. 

In the trial below, there was 

No error. 





IN RE DISBARMENT OF EDGAR (. WEST. 
(Filed 13 October, 1937.) 


1. Attorney and Client § 12— 
An attorney may be disbarred by judicial or statutory procedure. 
2. Same: Constitutional Law § 17— 


In disbarment proceedings had in conformity with the legislative 
method, ch. 210, Public Laws of 19388, respondent’s exception on the 
ground that the proceedings deprived him of his right to trial by jury is 
untenable when the matters in issue are determined by a jury upon his 
appeal to the Superior Court. 


3. Same—Respondent may not contend in Superior Court that prior pro- 
ceedings were void when he participated therein without objection. 

A respondent in disbarment proceedings had in conformity with the 
legislative method cannot successfully contend upon appeal to the Superior 
Court that all proceedings prior to the time of trial in the Superior Court 
were void as being without warrant of law when he participated therein, 
without objection, since the proceedings are civil in nature rather than 
criminal, and the objection being based upon a constitutional right which 
may be waived by express consent, failure to assert same in apt time, 
or by conduct inconsistent with a purpose to insist upon it. 
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4. Same: Pleadings § 29— 

In a legislative disbarment proceeding, a motion to strike from the 
complaint allegations relating to matters occurring prior to the effective 
date of ch. 210, Public Laws of 1933, is too late when not made until after 
the jury has been impaneled. C. 8., 5387. 

5. Appeal and Error § 40b— 

The refusal of a motion to strike out certain allegations will not be 
held prejudicial when all evidence relating to such allegations is excluded 
at the trial. 

6. Attorney and Client § 13-— 

A demurrer to the evidence bearing upon certain charges in disbarment 
is correctly overruled when there is more than a scintilla of evidence 
supporting the charges even though the evidence relating thereto is con- 
flicting. 

7. Trial § 22b— 

If diverse inferences may reasonably be drawn from the evidence, some 
favorable to plaintiffs and others favorable to defendant, the cause should 
be submitted to the jury for final determination. 

8. Appeal and Error § 49— 

A decision of the Supreme Court is authority only as to matters therein 
decided. The Parker case, 209 N. C., 693, is not authority for eliminating 
offenses committed prior to 1 July, 19383, the effective date of the act 
incorporating the State Bar. 

9. Attorney and Client § 11: Constitutional Law § 15b— 


This State requires as high a standard of conduct for attorneys as is 
elsewhere required, but the right to practice may not be revoked without 
due process of law. 


AppEAL by respondent, Edgar C. West, from //farris, J., at June 
Term, 1937, of Harner. 

Disbarment proceeding, instituted 19 November, 1934, by the North 
Jarolina State Bar, under authority of ch. 210, Public Laws 1933, on 
allegations of fraud, deceit, retention of funds without bona fide claim 
of right thereto, soliciting professional business, and general unfitness 
for the practice of law. 

The charges fall into two classes in respect of the time of their com- 
mission: First, those occurring prior to 1 July, 1933, the effective date 
of the act incorporating the North Carolina State Bar, while respondent 
was acting as counsel for J. B. Colt Company; and, second, those oeeur- 
ring after said date, while respondent was acting as counsel for Stacy 
Couser, individually, and as administrator of his wife. 

The Trial Committee of the State Bar found the respondent guilty on 
all the charges as preferred, and recommended his disbarment. Upon 
exceptions, the report of the Trial Committee was heard by the Council 
of the North Carolina State Bar at its quarterly meeting on 17 July, 
1936, and resulted in adoption of resolution disbarring the respondent on 
account of the matters and things set out in the second class of charges, 
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or those occurring since 1 July, 1933, the Council holding, “in deference 
to the opinion of the Supreme Court of North Carolina in In re Parker, 
209 N. C., 698, . . . it is without jurisdiction of the offenses com- 
mitted prior to 1 July, 1933.” 

The respondent duly filed objection and exception to the judgment of 
the Council and appealed to the Superior Court of Harnett County. 

It is admitted that the procedure before the Trial Committee and the 
Council of the State Bar was in conformity to the provisions of the act 
incorporating the State Bar, ch. 210, Pubhe Laws 1933. 

When the matter was called for trial in the Superior Court, and after 
the jury had been sworn and impaneled, but before any evidence was 
introduced, the respondent moved to dismiss the proceeding for want of 
jurisdiction, in that (1) the matter was not originally instituted in any 
court of competent jurisdiction, and no valid order of reference was made 
therein; (2) respondent had been deprived of his right of trial by jury, 
and all prior steps taken in the matter were without warrant of law. 
Overruled; exception. 

The respondent then moved the court to strike from the statement of 
complaint all allegations pertaining to matters occurring prior to 1 July, 
19383. Overruled; exception. The court did, however, later exclude all 
evidence pertaining to these matters, and they were not submitted to the 
jury. 

The jury returned the following verdict: 

“1. Did respondent, Edgar C. West, in his capacity as attorney at law, 
collect money for his client, Stacy Couser, individually and as adminis- 
trator of his wife, from Atlantic Coast Line Railroad Company and 
retain part of the same without a bona fide claim thereto, as alleged in 
the complaint? Answer: ‘Yes.’ 

“2. Did respondent, Edgar C. West, in his capacity as attorney at law, 
willfully deceive his said client, Stacy Couser, individually and as ad- 
ministrator of his wife, and was he guilty of other unprofessional con- 
duct in connection with collections from Atlantic Coast Line Railroad 
Company, as alleged in the complaint? Answer: ‘Yes.’ ” 

Judgment on the verdict disbarring the respondent, from which he 
appeals, assigning errors. 


J. L. Emanuel for North Carolina State Bar. 
I, R. Williams for respondent. 


Sracy, C. J. There are two methods by which an attorney may be 
disbarred : 

1. The one judicial. Attorney-General v. Gorson, 209 N. C., 320, 183 
S. E., 392; Attorney-General v. Winburn, 206 N. C., 923, 175 S. E., 
498; In re Stiers, 204 N. C., 48, 167 8. E., 382. 
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2. The other legislative. Jn re Parker, 209 N. C., 6938, 184 S. E,, 
552; Committee on Grievances v. Strickland, 200 N. C., 6380, 158 S. E., 





In the instant case, the legislative method alone has been pursued, 
and the regularity of the proceeding under the statute is admitted. 

It is not perceived how the respondent can contend, with any hope 
of suecess, that his right of trial by jury has been taken away when the 
controverted matter has been tried by a jury. At the time of his 
motion, the jury had been sworn and impaneled, and was then ready 
to try the case. nu re -Lpplicants for License, 148 N. C., 1, 55 8S. E., 
635. 

Nor is it perceived upon what ground the respondent can successfully 
contend that all prior proceedings were void after he had participated 
therein, without objection, up to the time of trial in the Superior Court. 
Compare Board of Medical Examiners v. Gardner, 201 N. C., 123, 159 
S. E., 8; S. ve. Carroll, 194 N. C., 37, 188 S. E., 339; Mann v. Board of 
Oplometry Examiners, 206 N. C., 853, 175 8. ., 281. The proceeding 
partakes of the nature of a civil action, rather than that of a criminal 
prosecution. Jn re Hbbs, 150 N. C., 44, 68S. E., 190; 2 R. C. L., 1088. 
A constitutional right, as well as a statutory one, may be waived by 
express consent, by failure to assert 1t In apt time, or by conduct incon- 
sistent with a purpose to insist upon it. S, v. Iartsfield, 188 N. C., 357, 
124 8. E., 629; 8. rv. Mifehell, 119 N. C., 784, 25 S. E., 7838. Compare 
S. v. Camby, 209 N. C., 50, 182 S. E., 715. 

The respondent’s second exception is equally untenable. His motion 
to strike from the complaint all allegations pertaining to matters oceur- 
ring prior to 1 July, 1938, even if meritorious, which is neither conceded 
nor decided, comes too late, C. S., 537, and no prejudice has been shown 
to have resulted from the court’s action thereon. Josiery Mill v. 
Hosiery Mills, 198 N. C., 596, 152 8S. E., 794; Pemberton v. Greensboro, 
203 N. C., 514, 166 8. E., 396; Rucker v. Snider Bros., 211 N. C., 566. 
All the evidence pertaining to these matters was excluded and withheld 
from the consideration of the jury. The respondent has no just cause 
to complain at the court’s action in this respect. Roller ». McKinney, 
159 N. C., 319, 74.8. E., 966. 

The respondent demurred to the evidence bearing upor. the charges in 
the second class, or those relating to the Stacy Couser matters, which 
occurred after the incorporation of the State Bar, and moved for judg- 
ment of nonsuit under the Iinsdale Act, C. S., 567. To the overruling 
of this motion, the respondent excepted and assigns same as error. The 
ruling is correct. True, the evidence is not all one way. It is conflict- 
ing. There is more than a seintilla to support the charges. This 
required its submission to the jury. Diamond v. Service Stores, 211 
N. C., 682; Lincoln vr. R. R., 207 N. C., 787, 178 S. E., 601. The rule 
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is, that if diverse inferences may reasonably be drawn from the evidence, 
some favorable to the plaintiff and others favorable to the defendant, 
the cause should be submitted to the jury for final determination. Hobbs 
»v, Mann, 199 N. C., 582, 155 S. E., 163. 

Doubtless in recognition of the correctness of the court’s ruling on 
the motion to nonsuit, the respondent has omitted any discussion of the 
exception in his brief. This renders it unnecessary to recapitulate the 
evidence or to set it out in detail. Its delineation would serve no useful 
purpose. The exception to its sufficiency is not well taken. 

It will be noted that the charges falling in the first class, or those 
relating to the J. B. Colt Company matters, all of which occurred prior 
to 1 July, 1933, were eliminated “in deference to the opinion of the 
Supreme Court of North Carolina In re Parker, 209 N. C., 693.” 
While the matter may even now be more or less academic, and certainly 
will in time become entirely so, as the probability of the question again 
arising will become increasingly remote, still it may not be amiss to 
observe that the opinion in the Parker case, supra, is searcely authority 
for the deference suggested. That case, like this one, is authority only 
for what it decides. There, we were interpreting a record. The case 
was made to turn on the insufficiency of the evidence to show that the 
act complained of was done by the respondent in his capacity as an 
attorney. Only one issue was submitted to the jury. “Not on this 
record” was the answer to the inquiry: “Shall the respondent be dis- 
barred by the statutory method?” This was the only question deter- 
mined. All] other matters were either continued in the trial court or 
not decided on appeal. Likewise, in the present case, we are princi- 
pally concerned with the interpretation of the record. 

Neither the Parker case, supra, nor this one, is predicated upon any 
lowering of the high standard of conduct required of attorneys. This 
standard is as high in North Carolina as it is elsewhere. In re Appli- 
cants for License, Farmer and Duke, 191 N. C., 285, 181 S. E., 661; 
In re Dillingham, 188 N. C., 162, 124 8. E., 130. It is not after the 
manner of our courts, however, to deprive a lawyer, any more than 
anyone else, of his constitutional guaranties or to revoke his license with- 
out due process of law. In re Stiers, supra; Committee on Grievances 
v. Strickland, supra. In other words, to borrow an expression from the 
field of sports, before any citizen, lawyer or layman, can be called out 
on strikes, the ball must be put over the plate. Abernethy v. Burns, 
210 N. C., 686, 188 S. E., 97; S.c., 206 N. C., 370, 173 S. E., 899. This 
was the holding in Sfrickland’s case, supra, in Strers’ case, supra, in 
Abernethy’s case, supra, and in Parker’s case, supra. It is the just rule 
applicable alike to all and to which all may repair. It also has the 
merit of being easily understood. He may run that readeth it. Habak- 
kuk 2:2, 
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The application of the rule to facts properly presented resulted in 
disbarment in each of the following cases: Attorney-General v. Gorson. 
supra (fraud in the procurement of license, consisting of false statement 
and suppressto vert); Altorney-General v. Winburn, supra (conduct 
unbecoming member of the bar, consisting of false statements and szp- 
pressio vert); S. v. Harwood, 206 N. C., 87, 173 S. E., 24 (confession in 
open court to commission of felony); S. v. Lollingsworth, ibid., 739, 
175 S. E., 99 (plea of nolo contendere to charge of false pretense and 
heense voluntarily surrendered; reinstatement denied) ; WcLean v. John- 
son, 174 N. C., 345, 93 S. E., 847 (eriminal convictions); S. v. Pace, 
210 N. C., 255, 186 8. E., 366 (conviction of embezzlement; question 
of disbarment not debated, hence not adverted to in report of case). 

In the absence of any reversible error, which respondent has failed to 
show, the verdict and judgment will be upheld. 

No error. 








Mh. FL. YOUNG anp J. R. YOUNG vy. H. W. LUCAS anp Wire, CALLIE LUCAS. 
(Filed 13 Octoher, 19387.) 


Attorney and Client § 9—Evidence held insufficient to hold wife liable for 
attorney fees in action against husband in which she was not a party. 
In this action by attorneys against husband and wife to recover fees for 
professional services, the evidence favorable to plaintiffs tended to show 
that the husband had deeded land to the wife subject to a mortgage, that 
plaintiffs’ services were rendered in an action against the husband alone 
to foreclose the mortgage, and that the wife knew of the action and that 
it had heen advantageously settled by compromise, and that there was no 
contract made directly between the wife and plaintiffs. Held: The evi- 
dence is insufficient to be submitted to the jury on the question of the 
wife’s authorization of the employment of plaintiffs for her or on an 
implied contract by her to pay plaintiffs, and the wife’s motion to nonsuit 
should have been allowed. 


Connor, J., coneurring. 
BARNHILL, J.. dissenting. 


CLARKSON and DeEvIN, JJ., concur in dissenting opinion. 


Cryin action for professional services rendered before /Tarris, J., at 
June Term, 1937, of Harnerr. Reversed. 


Godwin & Guy for plaintiffs, appellees. 
J. R. Hood for feme defendant, appellant, 
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Scurencx, J. This action was instituted in recorder’s court of Dunn 
to recover attorneys’ fee for professional services alleged to have been 
rendered in an action in the Federal Court by the Virginia Trust Com- 
pany against H. W. Lucas. The plaintiffs obtained judgment and the 
defendants appealed to the Superior Court, where plaintiffs again ob- 
tained judgment and the feme defendant, Callie Lucas, appealed to the 
Supreme Court, assigning as error the court’s refusal to allow her 
motion for judgment as in case of nonsuit made when the plaintiffs had 
introduced their evidence and rested their case and renewed after all 
the evidence was in. C.5S., 567. 

We are of the opinion, and so hold, that the trial judge erred in 
refusing to allow the appellant’s motion. The evidence was to the effect 
that the action in the Federal Court, wherein the alleged services were 
rendered, was against the male defendant; that the feme defendant, the 
appellant, was not a party thereto. The plaintiff E. F. Young testified: 
“T do not recall that his wife (the appellant) ever went to my office 
prior to the settlement (of the case in the Federal Court). I never had 
any conversation or contract with her about it.” <All that the evidence, 
taken in the light most favorable to the plaintiffs, tends to prove is that 
the appellant was the wife of her codefendant, that the land, the fore- 
closure of a deed of trust on which was the subject of the action in the 
Federal Court, had, prior to the action of foreclosure, been deeded by her 
codefendant to her, and that she knew of the action in the Federal Court, 
and that said action had been advantageously settled by compromise. 
This was not sufficient to carry the case to the jury upon the theory that 
the feme defendant, appellant, authorized the employment for her of the 
plaintiffs, or that there was an implied contraet by her to pay the 
plaintiffs. 

For the error assigned, the judgment against the appellant 1s 

Reversed. 


Connor, J. I concur in the judgment of this Court, reversing the 
judgment of the Superior Court, on the ground that there was no ev1- 
dence at the trial tending to show that the appealing defendant is liable 
to the plaintiffs for their fee for services rendered to her husband in an 
action to which she was not a party. 

The question as to whether the appealing defendant is under a moral 
obligation to pay plaintiffs’ fee is not presented to this Court. I there- 
fore refrain from expressing any opinion as to the answer to that ques- 
tion. It is true that the defendant H. W. Lucas had conveyed to the 
defendant Callie Lucas the land which he had theretofore conveyed by 
the mortgage which the Virginia Trust Company had sought to fore- 
close by the action in the Federal Court. She was not liable for the 
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indebtedness secured by the mortgage, and had a right to look to her 
grantor to protect her interest in the land. This he undertook to do, by 
employing the plaintiffs to defend the action. Her grantor did not call 
upon her to defend the action, nor did the plaintiffs, who knew that she 
was the owner of the land subject to the mortgage, notify her that they 
looked to her for their fee for services in defending the action against 
her husband. I do not think that she owed plaintiffs any legal duty to 
pay their fee. 


Barnui.y, J., dissenting: In addition to the facts cited in the 
opinion of the Court, the record discloses that H. W. Lucas conveyed to 
his wife, Callie Lueas, the feme defendant, a tract of ‘and subject to a 
mortgage in the sum of $4,785.72; that thereafter, on 31 March, 1930, 
the Virginia Trust Company, holder of the mortgage, instituted a fore- 
closure suit against IT. W. Lucas; that II. W. Lucas employed the plain- 
tiffs to defend said suit; that after considerable effort the plaintiffs 
arrived at a compromise settlement in said suit, under the terms of 
which, by the payment of $1,500 cash, a reduction of $2,000 in the 
amount claimed was allowed by the Virginia Trust Company and an 
extension of time was granted for the payment of the balance. It does 
not appear that the Virginia Trust Company was secking a personal 
judgment. Therefore, the only issue involved was the foreclosure of the 
property of the feme defendant. H. W. Lueas had no interest therein 
except to protect the property of his wife. She was the only one who 
stood to lose or gain by the suit. 

The appealing defendant testified: “I heard them talking of the big 
suit brought by the Virginia Trust Company. My husband has always 
attended to things of this kind. He attends to things like the lawsuits 
and the larger things. At the time the suit was brought I had a deed 
to me for this land...) . I heard my husband talking about having 
Mr. Young in the case at Raleigh. I heard talk about the settlement 
of the suit. [ don’t remember how much the cash payment was. 1] 
knew it took some cash.” She further testified that she advanced part 
of the money the Virginia Trust Company required to be paid in cash 
in order to effect the settlement, and that she knew her husband was 
executing a chattel mortgage upon the crops raised on her land to secure 
the payment for the fertilizers advanced by the plaintiff. “He told me 
that Mr. Young was going to Iet him have $268.00, provided he would 
make him a note for his fee and all. I gave him the cash before he 
made the note. The note was paid.” The plaintiff testified, referring 
to the $1,500 advaneed, that “They paid me back.” This is not denied 
by the defendant. 

It would appear from this evidence not only that the feme defendant’s 
husband usually looked after the suits and larger things in which the 
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defendant was interested, thus creating in him an implied agency to 
represent her, but that this defendant, with full knowledge that her hus- 
band was acting for and in her behalf in seeking to prevent a foreclosure 
of her land, acquiesced therein, conversed with him about it, furnished 
money to effect the settlement, took the full benefits of the settlement, 
and now refuses to pay. 

Slight evidence of the agency of the husband for the wife is sufficient 
to charge her where she receives, retains and enjoys the benefit of the 
contract. 80 C. J., page 622. 

Payments made by the principal on account of benefit received may 
amount to a ratification of the agent’s unauthorized act in procuring the 
benefits, where at the time of the payments the principal has full know!- 
edge of the transaction. Walliams v. Crosby Lumber Co., 118 N. C., 928. 

On the facts appearing in this record, I am of the opinion that this 
defendant is charged with the moral obligation and the legal duty to pay 
plaintiff for his services. 


I am authorized to say that Mr. Justicn Crarxson and Mr, Justice 
Drvin concur in this dissent. 
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TOWN OF WILKESBORO, a MUNIcIPAL CORPORATION, THROUGH ITS MAYOR, 
W. E. HARRIS; R. R. REINS, JOE R. BARBER, C. E. LENDERMAN, 
AND L. B. DULA, COMMISSIONERS; W. E. HARRIS, Mayor or tHe Town 
or WILKESBORO; P. L. LENDERMAN, Tax CoLLectorR AND CHIEF OF 
POLICE OF THE TOWN oF WILKESBORO; MRS. O. F. BLEVINS, Winow 
oF O. F. BLEVINS, Town CLeRK AND TREASURER OF THE TOWN OF 
WILKESBORO, anp RUSSELL HENDREN, SUPERINTENDENT OF WATER 
FOR THE Town or WILKESBORO, v. J. F. JORDAN, WILLIAM A. 
STROUD, J. R. HENDERSON, W. E. SMITHEY, C. A. LOWE, C. T. 
DOUGHTON, J. M. BUMGARNER, anp J. T. PREVETTE. 


(Filed 18 October, 1937.) 


Pleadings §§ 2, 16——Separate and distinct causes of action by different 
plaintiffs against different defendants may not be joined. 

This action was instituted by a municipality and the officers thereof 
against defendants who had held the offices as the result of an illegal 
election. Plaintiffs sought to recover in their individual capacity for their 
salaries prior to their obtaining possession of their respective offices, and 
against the sureties on a bond filed by some of defendants in an action 
attacking the validity of the election, which bond was conditioned upon 
payment to plaintiffs of salaries received by defendants if plaintiffs should 
be successful in the action, and against defendants for fraudulent dis- 
bursement of town funds. Held: Defendants’ demurrer for misjoinder of 
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parties and causes should have been allowed, since the town had no interest 
in the recovery by the officers in their individual capacity of the amounts 
alleged to be due them for salary, and since the individual plaintiffs had 
no right to maintain an action to recover for alleged fraudulent disburse- 
ment of town funds, nor were the sureties on the bond alleged to be liable 
either on that cause of action, or the action against the defendants not 
named in the bond. C. §&., 507. 


APPEAL by defendants from Clement, J., at August Term, 1937, of 
Witkes. Judgment reversed and action dismissed. 

The defendants demurred to the complaint on the ground of misjoinder 
of parties and causes of action. 

These are the material allegations of the complaint: That the town of 
Wilkesboro is a municipal corporation, and plaintiffs Harris, Lender- 
man, Barber, Reins, and Dula were mayor and commissioners of said 
town, P. L. Lenderman, tax collector and chief of police, and Mrs. O. F. 
Blevins is the widow of O. F. Blevins, deceased, and claims as part of 
her year’s allowance the balance of salary due O. F. Blevins as secretary 
and treasurer of the town. 

That the defendants Jordan, Doughton, Henderson, and Lowe, by the 
use of illegal ballots at the election on 7 May, 1935, caused themselves to 
be wrongfully declared elected mayor and commissioners of said town, 
and unlawfully held said offices during the period from i6 August, 1935, 
to 11 December, 1985, when the individual plaintiffs came lawfully to 
the the exercise of said offices, in accordance with the decisions of the 
Supreme Court of North Carolina in the actions entitled Wilkesboro »v., 
lfarris (reported in 208 N. C., 749) and Harris v. Miller (reported in 
208 N. C., 746). 

That in the action entitled Wilkesboro uv. Harris, supra, the defend- 
ants Jordan, Henderson, Doughton, and Lowe executed a bond to these 
individual plaintiffs (other than Russell Hendren) in the penal sum of 
$1,500, with defendants Bumgarner and Prevette as sureties, said bond 
conditioned that in case the named individual plaintiffs were successful 
in the action the defendants should pay said plaintiffs the salaries, fees, 
emoluments, and moneys received by the defendants during their oeecu- 
pancy of said offices. 

That during the litigation over these offices, plaintiffs were required 
to and did turn over to defendants all the money, books, and property of 
sald town, including cash, tax books, and tax sales certificates, and that 
defendants wrongfully and unlawfully collected from taxes, tax sales 
certificates, and water rents more than $6,000, and that 7rom said funds 
of the town defendants made unlawful and fraudulent expenditures, and 
unlawfully and corruptly used a part of said funds to purchase bonds of 
sald town, not in the order of issue (as provided by the agreement of the 
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town with the bondholders), from a bank in which two of the defendants 
were officers, which said bonds the bank had purchased at fifty cents on 
the dollar. 

That the defendants withheld the salaries of plaintiff Harris in the 
sum of $50.00, that of P. L. Lenderman in the sum of $251.35, and that 
of O. F. Blevins in the sum of $77.00. 

That the defendants, other than Bumgarner and Prevette, wrongfully 
withheld from plaintiff Russell Hendren, superintendent of water, salary 
amounting to $39.00. 

“That plaintiffs are entitled to recover of defendants Bumgarner and 
Prevette the sums set out to the extent of $1,500, the amount named in 
their bond, which is hereto attached and made a part hereof.” 

“That the plaintiffs are entitled to recover of defendants, other than 
Bumgarner and Prevette, the total sums above set out, amounting to 
$6,296.32.” 

From judgment overruling the demurrer, defendants appealed. 


Eugene Trivette and Chas, H. Gilreath for plaintiffs, appellees. 
A. H. Casey, W. H. McElwee, and J. M. Brown for defendants, 
appellants, 


Devin, J. An examination of the allegations of the complaint leads 
us to the conclusion that the demurrer on the ground of misjoinder of 
parties, and causes of action should have been sustained. The complaint 
joins (1) an action on contract by the plaintiffs Harris, Lenderman, and 
Blevins for the recovery from defendants Jordan, Henderson, Doughton, 
and Love, as principals, and Bumgarner and Prevette sureties, the 
different items of salary due the named plaintiffs, according to the 
condition of the bond attached to the complaint; (2) with an action by 
plaintiff Russell Hendren, superintendent of water, to recover of defend- 
ants, other than Bumgarner and Prevette, $39.00, being part of his 
salary wrongfully withheld by defendant (not included in the bond) ; 
and (3) an action, sounding in tort, by the town against the defendants 
other than defendants Bumgarner and Prevette, for six thousand dollars 
of town funds alleged to have been wrongfully collected and unlawfully 
and fraudulently expended by the defendants. 

It is obvious that the individual plaintiffs, as such, under the allega- 
tions of the complaint, could not maintain an action to recover town 
funds wrongfully collected and fraudulently misapplied. Ordinarily, 
the town alone could be heard to make that claim. Equally, the town 
of Wilkesboro has no interest in the cause of action by the individual 
plaintiffs to recover of the defendants on the bond the different amounts 
alleged to be due them; and the defendants Bumgarner and Prevette, 
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the sureties on the bond, are not alleged to be in any way liable on the 
cause of action by the town against the other defendants for alleged 
fraudulent collection and disbursement of the funds of the town; nor are 
they alleged to be Hable to plaintiff Hendren on his clatm. Tllustrating 
the mix-up in parties and causes of action, it appears that the town of 
Wilkesboro, party plaintiff in this action, was one of the signers of the 
bond upon which the action of its coplaintiffs is based, thus being placed 
in the unusual position of being joined as a party plairtiff in a suit for 
the breach of a bond which it executed. 

The several causes of action united in the complaint do not affect all 
the parties to the action, as required by C.S., 507. Sasser v. Bullard, 
199 N. C., 562. It is well settled in this jurisdiction that separate and 
distinct causes of action set up by different plaintiffs and against differ- 
ent defendants may not be incorporated in the same pleading. Walliams 
vr. Gooch, 206 N. C., 380; Weaver v. Kirby, 186 N. ©., 387; Rose vr. 
Warehouse Co., 182 N. C., 107; Roberts v. Mfg. Co., 181 N. C., 204. 

In Rose vu. Warchouse Co., supra, it was said: “The several causes 
of action which may be united or joined in the same complaint are 
classified and enumerated in ©. §., 507; and, in addition, the following 
limitation is expressly incorporated therein: ‘But the causes of action 
so united must all belong to one of these classes, and, except in actions 
for the foreclosure of mortgages, must affect all the parties to the action, 
and not require different places of trial, and must be separately stated.’ ” 

It was said in Land Co. v. Beatty, 69 N. C., 329, that the plaintiff 
could not in the same complaint join a cause of action on contract 
against one defendant with a cause of action on the fraud of both. To 
the same effect 1s the holding in &. Rk. v. Hardware Co., 1385 N. C., 78, 
where the general principle is stated that all the parties must be affected 
by each cause of action to warrant their joinder. 

The situation here set forth in the complaint differs from that upon 
which was predicated the rule that, where the facts alleged show a con- 
nected series of transactions, all tending to one end, in order to a con- 
clusion of the whole matter in one suit, the complaint would be upheld. 
as was decided in V'rus! Co. v. Peirce, 195 N. C., 717; Shaffer v. Bank. 
201 N. C., 415; Young v. Young, 81 N. C., 92; Barkley v. Realty Co.. 
211 N. C., 540; Leach v. Page, 211 N. C., 622. 

We are of opinion, and so decide, that the judgment overruling the 
demurrer must be reversed, and the action dismissed. Bank v. Angelo. 
193 N. C., 576; Shuford v. Yarborough, 197 N. C., 150. 

This disposition of the case renders it unnecessary to decide whether 
the complaint sufficiently states a cause of action agains* the defendants 
for alleged fraudulent disbursement of town funds. 

Judgment reversed and action dismissed. 
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A. W. HOWARD vy. QUEEN CITY COACH COMPANY, A CorRporaTION, 
(Filed 18 October, 1937.) 


1. Venue § 1—~Evidence held sufficient to support finding that plaintiff's 
residence was in county in which action was instituted. 

The trial court found, upon supporting affidavits, that prior to the 
institution of the action plaintiff sold his residence in another county and 
moved his family and household effects from said county to a town in 
the county in which the action was instituted, and rented an apartment 
therein for a period of five months when he moved to another county, 
but that during that time plaintiff resided in the county in which the 
action was instituted, although plaintiff was away a considerable portion 
of the time on business and for medical attention. The court held on the 
facts found that at the time of the institution of the action plaintiff was 
a resident of the county, and refused defendant’s motion to remove, N. C. 
Code, 469, 470. Held: The finding was supported by sufficient evidence, 
and defendant’s motion was properly denied. 


2. Appeal and Error § 40a— 
The findings of fact in regard to residence of plaintiff upon defendant's 
motion to remove are conclusive on appeal when supported by competent 
evidence. 


3. Domicile § 1— 
Domicile or legal residence is made up of the fact of residence and the 
intent to make it a permanent home, without present intent to remove and 
with intent to return when absent from it. 


4, Venue § 8b: Appeal and Error § 37b— 

A motion for change of venue for convenience of witnesses and to 
promote the ends of justice is addressed to the sound discretion of the 
trial judge, and his action thereon is not reviewable upon appeal except 
upon abuse of discretion. 


WINBORNE, J., took no part in the consideration or decision of this case. 


AppreaL by defendant from Clement, J., at June Term, 19387, of 
McDowexy.. Affirmed. 

This is a civil action for actionable negligence, instituted by plaintiff 
against defendant in McDowell County, N. C. The defendant moved to 
have the case removed to Buncombe County for trial: (1) On the 
ground that at the time of the institution of the action the plaintiff was 
a resident of Buncombe County; for “the convenience of witnesses and 
the ends of justice would be promoted by the change.” The clerk of the 
Superior Court declined to remove the case, and the defendant appealed 
to the judge of the Superior Court. The judge presiding declined to 
remove the case, and the defendant excepted and assigned error to the 
order made and appealed to the Supreme Court. The only exception 
and assignment of error 1s to the order denying the motion to remove. 


Morgan & Story for plainttff. 
Williams & Cocke for defendant. 
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Cruarxson, J. N. C. Code, 1935 (Michie), sec. 469, is as follows: 
“Tn all other cases the action must be tried in the county 1n which the 
plaintiffs or the defendants, or any of them, reside at its commencement ; 
or, if none of the defendants reside in the State, then in the county in 
which the plaintiffs, or any of them, reside; and if none of the parties 
reside in the State, then the action may be tried in any county which 
the plaintiff designates in his summons ard complaint, subject to the 
power of the court to change the place of trial, in the case provided by 
statute.” 

Section 470: “If the county designated for that purpose in the sum- 
mons and complaint is not the proper one, the action may, however, be 
tried therein, unless the defendant, before the time of answering expires, 
demands in writing that the trial be conducted in the proper county, and 
the place of trial is thereupon changed by consent of parties, or by order 
of the court. The court may change the place of trial in the following 
cases: (1) When the county designated for that purpose is not the 
proper one. (2) When the convenience of witnesses and the ends of 
justice would be promoted by the change,” ete. 

The defendant in apt time filed a petition before the clerk of the 
Superior Court of McDowell County, N. C., alleging: “(1) The plaintiff 
at the time of the institution of this action was a citizen and resident 
of Buncombe County, North Carolina. (2) The ends of justice as well 
as the convenience of witnesses will be promoted by the change.” 

The clerk declined to remove the action, and, on appeal, the court 
below did likewise. The court below heard affidavits on the matters in 
controversy and found certain facts and rendered judgment as follows: 

“{. The court finds as a fact that plaintiff alleges he was injured by 
collision between his automobile and the defendant’s bus, and that said 
collision occurred in McDowell County; that it would be as convenient 
for witnesses to attend in McDowell County as in Buncombe County. 

“2. The court finds as a fact that prior to 20 July, 1936, that the 
plaintiff was a resident of Buncombe County, living in the town of 
Black Mountain, and that on 26 July, 1936, the plaintiff sold his resi- 
dence in Black Mountain and on 22 July, 1936, rented apartment or 
rooms in a home in the town of Marion and removec his household 
effects and family from Black Mountain in Buncombe County to Marion 
in McDowell County. 

“3. The court further finds as a fact that the plaintiff is a traveling 
man; that he paid rent on his rooms in McDowell County in the town of 
Marion until January, 1937, at which time he left said county and 
moved to Siler City with his family. That during the time the plaintiff 
resided in Marion with his family he was away from home a consider- 
able portion of the time in the transaction of his business, and in having 
a doctor in Charlotte treat himself and his wife. 
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“4. The court is of the opinion, and so holds, that at the time of the 
institution of this action in July, 1986, plaintiff was a bona fide resident 
of McDowell County, and as such resident is entitled to maintain his 
action in the Superior Court of said county. 

“5, The court finds as a fact that the collision oceurred near Marion, 
in McDowell County, and the court finds that it would be as convenient 
for the witnesses to attend court in McDowell County as it would be in 
Buncombe County, and that the ends of justice would not be promoted 
by removal of the cause to Buncombe County from MeDowell County. 

“Upon the findings, the court is of the opinion, and so holds, that the 
motion of the defendant for the removal of said cause is denied and 
the cause is retained for trial in McDowell County Superior Court.” 

In Horne v. Horne, 31 N. C., 99 (107), speaking to the subject, it 1s 
said: “The term domicile, in its ordinary and familiar use, means the 
place where a person lives, or has his home; in a large sense, it 1s where 
he has his true, fixed, and permanent home, to which, when absent from 
it, he intends to return, and from which he has no present purpose to 
remove. Two things, then, must occur to constitute a domicile—first, 
residence, and second, the intention to make it a home—the fact and the 
intent.” 8S. v. Carter, 194 N. C., 298; 8. c., 195 N. C., 697. 

In Watson v. R. &., 152 N. C., 215 (217), it is written: “Probably 
the clearest definition is that in Barney v. Oelrichs, 1388 U. S., 529: 
‘Residence is dwelling in a place for some continuance of time, and is 
not synonymous with domicile, but means a fixed and permanent abode 
or dwelling, as distinguished from a mere temporary locality of exist- 
ence; and to entitle one to the character of a “resident,” there must be a 
settled, fixed abode, and an intention to remain permanently, or at least 
for some time, for business or other purpose.’ To same effect, Coleman 
v. Territory, 5 Okla., 201: ‘Residence indicates permanency of occupa- 
tion as distinct from lodging or boarding or temporary occupation. 
“Residence” indicates the place where a man has his fixed and permanent 
abode and to which, whenever he is absent, he has the intention of re- 
turning.’ In Wright v. Genesee, 117 Mich., 244, it is said: ‘Residence 
means the place where one resides; an abode, a dwelling or habitation. 
Residence is made up of fact and intention. There must be the fact 
of abode and the intention of remaining.’ And in Silvey v. Lindsay, 42 
Hun. (N. Y.), 120: ‘A place of residence in the common-law accepta- 
tion of the term means a fixed and permanent abode, a dwelling place for 
the time being, as contradistinguished from a mere temporary local resi- 
dence.” In re Ellis, 187 N. C., 840 (842). 

Under the well settled law, as above set forth, the court below found 
the facts upon sufficient and competent evidence-—this is binding on us, 
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In Watson’s case, supra, it is said (p. 217): “The facts found by the 
judge are conclusive upon us. He found that plaintiff was hving at 
Spencer from March to May, when the injury occurred, as a car re- 
pairer, in the defendant’s service, under a contract teminable at the will 
of either party, and that he had never intended to change his residence 
from Wayne County. Upon these facts, he properly held that the plain- 
tiff retained his residence in Wayne, and refused the motion to remove. 
It was competent for the plaintiff to testify to his intent. Hannon v. 
Grizzard, 89 N. C., 116.” 

In Bigham v. Foor, 201 N. C., 14 (15), is the following: “Upon 
the facts found by the trial court, which are conclusive on appeal, as 
they are supported by competent evidence (Hennis v. Hennis, 180 N. C., 
606), there was no error in holding that the defendant was a nonresident 
of the State within the meaning of chapter 75, Public Laws 1929, at the 
time of the collision between her automobile and the truck driven by 
the plaintiff. Brann v. Hanes, 194 N. C., 571; Gower v. Carter, 195 
N. C., 687; S. v. Carter, 194 N. C., 293; Roanoke Rapids v. Patterson, 
184 N. C., 185; Hannon v. Grizzard, 89 N. C., 116.” 

In the briefs of the litigants the law on the subject is practically 
admitted. The application of the law to the facts is the bone of con- 
tention, The court below found the facts upon sufficient competent 
evidence against defendant’s contention, and we must be governed by this. 

The removal of a case from one county to another for the convenience 
of witnesses is discretionary with the trial judge. Belding v. Archer, 
131 N. C., 287; Hames v. Armstrong, 186 N. C., 392; Oettinger v. Live 
Stock Co., 170 N. C., 152. In Craven v. Munger, 170 N. C., 424 
(426), 1t is said: “The statute 1s explicit that the judge ‘may’ remove 
the cause to another county when it appears that the convenience of 
witnesses or the ends of justice may be served thereby. The language 
of itself makes it a matter of discretion in the court, and in the only four 
cases in which the matter has ever been contested by appeal, this Court 
has sustained the plain meaning of the words as giving the judge a 
discretionary power.” A motion for the removal of a cause from one 
county to another for convenience of witnesses and to promote the ends 
of justice under this section is addressed to the sound discretion of the 
trial judge, and is not subject to review in the Supreme Court. Western 
Carolina Power Co. v. Klutz, 196 N. C., 358; Causey v. Morris, 195 
N. C., 582. Except upon abuse of this discretion. Grimes v. Fulton, 
197 N. G., 84. 

For the reasons given, the judgment of the court below is 


Affirmed. 


Winzporne, J., took no part in the consideration or decision of this 
case. 
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W. M. TALLEY vy. BETSY ANN MURCHISON, SANDY MURCHISON anp 
WiFE, MARTHA MURCHISON, GEORGE MURCHISON, MAGGALINE 
MURCHISON, BEULAH MURCHISON, MOLLIE SMITH anp HUSBAND, 
IVERY SMITH, anp PLUMMER MURCHISON (ORIGINAL PARTIES DE- 
FENDANT), AND SALLIE ANN SHYNE (ADDITIONAL PARTY DEFENDANT). 


(Filed 18 October, 1937.) 


t. Partition § 5—In absence of plea of sole seizin, petitioner for partition 
is not required to prove title as in ejectment, 


Where defendant in partition proceedings denies the allegations in the 
petition that petitioner is a tenant in common with defendants and seized 
of an undivided fee simple interest in the land, but does not plead sole 
seizin, petitioner is not required to prove title as in an action in ejectment, 
and petitioner’s record evidence, C, 8., 1768, is held sufficient to be sub- 
mitted to the jury upon the sole issue of whether petitioner is a tenant 
in common with defendants in the land. 

2. Partition § 6-—— 

The court found that a partition of the land could not be made without 
injury to the parties, and that sale of the land would be more advantage: 
ous to them than division, and ordered the lands sold for partition, C. S8., 
32338. Held: The findings supported by competent evidence sustained the 
order of sale for partition. 


AppeaL by defendant Plummer Murchison from Harris, J., and a 
jury, at June Term, 1937, of Harnett. Affirmed. 

This is a civil action, commenced before the clerk on petition for the 
partition of land, filed 22 February, 1937. Plaintiff alleged he was a 
tenant in conimon with defendants and seized in fee simple and in pos- 
session of one-seventh interest in 371% acres of land, less 3 acres, describ- 
ing same. That the other defendants, including Plummer Murchison, 
owned one-seventh interest, and prayed: “That the court will appoint 
some competent person to sell said lands, after due advertisement, to the 
highest bidder, for cash, and report his proceedings in regard to said sale 
within ten days after sale into the office of the court.” 

Upon answer being filed by the defendant Plummer Murchison, deny- 
ing the material allegations of the petition, the case was transferred 
under the statute to the civil issue docket of the Superior Court for trial 
by the court and a jury at term. The case was tried at June Term, 
1937, before Harris, J., and a jury, and from a verdict and judgment 
thereon in favor of the plaintiff, the defendant Plummer Murchison 
excepted, assigned errors, and appealed to the Supreme Court. 

The issue submitted to the jury, and their answer thereto, were as 
follows: ‘Is the plaintiff W. M. Talley a tenant in common with the 
defendants in the land described in the complaint? Answer: ‘Yes.’ ” 
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J. R. Hood for plaintiff. 
Godwin & Guy for defendant Plummer Murchison. 


Crarxson, J. This is an action for partition. In Barber v. Barber, 
195 N. C., 711 (712-13), it is said: “A tenant in common is entitled as 
a matter of right to partition of the land held in cormmon, to the end 
that he may have and enjoy his share therein in severalty. Foster v. 
Williams, 182 N. C., 682; Haddock v. Stocks, 167°-N. C., 70; Holmes 
v, Holmes, 55 N. C., 334. Whether or not, in a proceeding instituted 
under C. 8., 3215, for partition of land, held by two or more persons as 
tenants in common, between or among such persons, “here shall be an 
actual partition, or a sale for partition, as authorized by statute, involves 
a question of fact to be determined by the court. The statute provides 
that ‘if it shall appear by satisfactory proof that an actual partition of 
the Jands cannot be made without injury to some or all of the parties 
interested, the court shall order a sale of the property described in the 
petition, or any part thereof.’ C. 8., 3238. When one tenant in com- 
mon prays in his petition that the land be sold for partition, upon an 
allegation that an actual partition cannot be made without injury to 
some or all of the parties interested in the land, and the allegation 1s 
denied, no issue of fact is raised thereby, to be submitted to and passed 
upon by a jury, Vanderbilt v. Roberts, 162 N. C., 278; Taylor v. Carrow, 
156 N. C., 8; Ledbetter v. Pinner, 120 N. C., £55.” 

None of the defendants filed answer except Plummer Murchison, who 
denied the material allegations of the petition. Plummer Murchison’s 
statement of the question involved is: “Can a petitioner alleging owner- 
ship of an undivided one-seventh interest in 3714 acres of land for sale 
for division, on one of the tenants in common filing answer denying title 
and tenancy In common in the petitioner, make out a case sufficient to be 
submitted to the jury, without first proving title, possession, and joint 
tenancy, as In case of ejectment?’ In a partition proceeding, unless 
sole seizin is pleaded, the petitioner is not required to prove title out of 
the State or adverse possession for 20 years or 7 years colorable title or 
title from common source by estoppel. Murchison did not plead sole 
seizin and the very question is decided against him in Graves v. Barrett, 
126 N. C., 267. At pp. 269-270 it is said: “But in a petition for parti- 
tion, title is not in issue, unless the defendants put it in issue by pleading 
‘sole seizin.’ That was not done in this case. The Code, sec. 1892 
(C. §., 8215), does not require averment of title as in ejectment, but 
simply an allegation of seizin and possession as tenants In common, and 
the seizin and possession of one are that of all. The allegations in the 
complaint and the denials in the auswer raised only the ordinary issues 
in partition, (1) whether plaintiff aud defendants were cotenants, and 
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(2) what interest the plaintiff possessed in said land. These issues were 
properly framed upon the pleadings, were subinitted without exception, 
and upon the evidence the court could not charge otherwise than it did. 
If the defendants Charles and Bertha, by reason of their birth since the 
date of the deed, have no interest thereunder, they had no reason to 
oppose partition, and if they have an independent title, it was tritlng 
with the court not to plead sole seizin, and put it im issue. It the 
defendants had pleaded sole seizin, the plaintiff would have been put on 
notice that the title to the land was in issue, and an issue should have 
been framed in accordance therewith. Alevander v. Gibbon, 118 N. C., 
796; fTuneycult v. Brooks, 116 N. C., 788. But they have treated this 
as a petition in partition, denied merely the cotenancy of plaintiff, sub- 
mitted to issues which raise that question only, and the case having 
been tried upon that view, they cannot now contend that the rules 
applicable to an action of ejectment should be applied. When the plea 
of sole seizin is not set up, the parties for the purpose of the proceeding 
are to be taken as tenants in common. fearson, C. /., in Wright v. 
McCormick, 69 N. C., 14.” 

There was plenary evidence to sustain the issue—it was competent 
record evidence. C.5., 17638; Ratliff vu. Ratliff, 181 N. C., 425; C.S., 
1779. The motion for nonsuit made by Murchison (C. S., 567) was 
properly overruled by the court below. 

The complaint was sworn to, and in paragraph 6 was the following: 
“That an actual partition of the lands themselves cannot be made with- 
out lnajury to the parties interested, owing to the small number of acres 
to which each would be entitled im division.” 

The other tenants 1n common, all made parties defendants and served 
with process, filed no answer denying this allegation in the complaint. 
The 3714 acres, less 3 acres, 1f actual division were made, would give 
each tenant only a few acres of Jand. Under C. S., 3233, upon satis- 
factory proof that actual partition cannot be made without injury to 
some or all of the parties interested, “the court shall order a sale,” ete. 
The court found: “It further appearing to the satisfaction of the court 
that a partition of the land mentioned in the petition cannot be made 
without injury to the petitioners, and it also appearing that a sale of said 
lands would be more advantageous to the petitioners than a division 
thereof,” ete. 

We think there was some competent evidence for the court below to 
base its finding to order a sale of the land. The court in the judgment 
ordered a sale. On the record, we see no prejudicial or reversible error. 

For the reasons given, the Judgment of the court below is 


Affirmed. 
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J. W. McALISTER v. YANCEY COUNTY. 


(Filed 13 October, 1937.) 


1. Taxation § 2c— 

Ch. 116, secs. 1 and 2, Public Laws of 1919, imposing a privilege tax on 
the ownership of dogs is valid and constitutional, and is made applicable 
to Yancey County by ch. 318, Public Laws of 1929, which repealed ch. 84, 
Public Laws 1923. N. C. Code, 16738, 1684 (b). 

2. Animals § 2: Mandamus § 1—County is not liable in corporate capacity 
for damage inflicted by dogs and mandamus will not lie to compel pay- 
ment. 

Ch. 116, sec. 7, Public Laws of 1919, does not impose liability on a 
county in its corporate capacity for damages to person or property caused 
by dogs, a claim for such damage, when established under the statute, 
being payable only on order of the board of commissioners, and then only 
from moneys derived from the tax on dogs therein iraposed, and man- 
damus will not lie against the county to compel payment of such damage 
upon allegation that its board of commissioners arbitrarily refused to 
appoint a jury to investigate the claim as required by the statute, plain- 
tiff’s remedy on the allegations being against the board of commissioners 
to compel them to act as required by the statute. 


Apprean by defendant from Alley, J., at June Special Term, 1937, of 
Yancey. Reversed. 

This action was begun in the Supertor Court of Yancey County on 
10 April, 1937. 

The facts alleged in the complaint as constituting plaintifi’s cause of 
action against the defendant are as follows: 

“1. That the plaintiff is a citizen and resident of Yancey County, 
North Carolina, 

“2. That during and prior to the month of March, 1936, the plaintiff 
was the owner and legal possessor of 24 head of sheep, in Cane Creek 
Township, county and State aforesaid. 

“3. That during the said month of March, 1936, the 24 head of sheep 
hereinbefore mentioned were killed by dogs in the county and State 
aforesaid. 

“4. That on 3 August, 1936, the plaintiff presented his verified and 
itemized claim to the board of commissioners of defendant county for 
payment by said county, as provided by law. 

“5. That the defendant, through its board of commissioners, refused 
to recognize its liability; that said board of commissioners has arbi- 
trarily, grossly, flagrantly, and wantonly abused its discretion, and has 
arbitrarily and willfully refused to appoint a jury to appraise the sheep 
killed by dogs, or to ascertain whose dogs killed the sheep of the plaintiff 
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and to report to the board of commissioners of defendant county, as pro- 
vided by law. 

“6, That the sheep owned by the plaintiff and killed by dogs as herein- 
before alleged were reasonably worth the sum of $125.00.” 

On these facts plaintiff prayed judgment: 

“1. For a writ of mandamus compelling the board of commissioners 
of defendant county to pay said claim. 

“9. For the costs of the action, to be taxed by the clerk of the court; 
and, 

“3, For such other and further relief as to the court may seem just 
and proper.” 

In apt time the defendant filed its demurrer, in writing, to the com- 
plaint on the following grounds: 

“1, That the court has no jurisdiction of the person of the defendant 
or of the subject of the action, in that the plaintiff’s action, if any he 
has, is under the statutes of the State of North Carolina, and the penalty 
for the failure to discharge any duty imposed by said statutes is therein 
set forth. 

“). That there is a defect of parties defendant for the specific reason 
that only the corporate defendant Yancey County is a party defendant, 
and the members of the board of commissioners of Yancey County have 
not been made parties to the action. 

“3. That the complaint does not state facts sufficient to constitute a 
cause of action in that: 

“(a) It fails to show any facts creating lability on the part of the 
defendant to pay plaintiff’s alleged claim ; 

“(b) It fails to show that there has been satisfactory proof offered to 
the board of commissioners of Yancey County of any injury to or de- 
struction of property, which said board of commissioners has a duty to 
investigate, or for which the defendant is required to pay damages; 

“(e) It fails to show that the defendant now has or has ever had 
funds in hand out of which the alleged claim of plaintiff, if lawful, could 
have been paid; 

“(d) It seeks a writ of mandamus to compel the board of commission- 
ers of Yancey County to pay plaintiff’s claim without showing a clear 
legal right on the part of the plaintiff to demand such writ, and without 
showing any legal obligation on the part of the defendant to perform 
any act whatever with respect to said claim.” 

At the hearing of the action on the complaint and demurrer, it was 
ordered by the court that the demurrer be and the same was overruled, 
and that the defendant have thirty days within which to file an answer 
to the complaint. 

From the order overruling its demurrer, the defendant appealed to the 
Supreme Court, assigning error in the order. 
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Bill Atkins for plainteff. 
Anglin & Randolph for defendant. 


Connor, J. It is provided by statute in this State that every person 
who owns or keeps a dog of the age of six months or more shall pay 
annually, for the privilege of owning or keeping said dog, a license tax. 
the amount of the tax to be determined by the sex of the dog. Sections 
1 and 2 of chapter 116, Public Laws of North Carolina, 1919; N. C. 
Code of 1935, section 1673. Since the repeal of chapter 84, Public 
Laws of North Carolina, 1923, by chapter 318, Publie Laws of North 
Carolina, 1929; N. C. Code of 1935, section 1684 (b), this statute and 
all its provisions are applicable to persons residing in Yancey County. 
The statute 1s valid and constitutional. See Board of Commissioners 
nr. George, 182 N. C., 414, 109 S. E., 77; Newell v. Green, 169 N. C., 
462, 86S. E., 291. 

It is provided by section 7 of the statute “that the money arising under 
the provisions of this act shall be applied to the school funds of the 
county in which said tax is collected; provided, it shall be the duty of 
county commissioners, upon complaint made to them of injury to person 
or of injury to or destruetion of property by any dog, upon satisfactory 
proof of such injury or destruction, to appoint three freeholders to 
ascertain the amount of damages done, including necessary treatment, 
if any, and all reasonable expenses incurred, and upon the coming in of 
the report of such jury of the damage as aforesaid, the said county com- 
missioners shall order the same paid out of any moneys arising from 
the tax on dogs, as provided in this act.” 

Under the provisions of this statute, no liability for damages resulting 
from an injury to person or from an injury to or destruction of property 
by dogs is imposed upon a county in its corporate capacity. A claim 
for such damage, when established in accordance with the provisions of 
the statute, is payable only upon the order of the board of commissioners 
of the county, and then only from moneys which have arisen or which 
shall arise from the tax on dogs owned or kept by persons who reside in 
the county. Such claim is in no event payable out of the general fund 
of the county. For this reason, no action can be mairtained against a 
county to which the statute applies for damages resulting from injury 
to person or from injury to or destruction of property by dogs. 

If, as alleged in the complaint, the board of commissioners of Yancey 
County has arbitrarily refused to consider the claim of the plaintiff, 
and to hear proof of such claim, and determine whether or not such 
proof was satisfactory to said board, as it was its statutory duty to do, 
then and in that event the plaintiff can maintain an action against said 
board of commissioners for a writ of mandamus compelling the said 
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board of commissioners to consider his claim, and determine whether or 
not his proof of said claim is satisfactory to the said board. See Reed 
v. Farmer, 211 N. C., 249, and Barnes v. Commissioners, 185 N. C., 27, 
478. EL, 737. 

There was error in the order overruling the demurrer in this case. 
The order is 

Reversed. 





NEWLAND SPARKS aAnp WIFE, ELLA SPARKS, By HER NExt FRIEND, 
G. C. WILLIS, v. TENNESSEE MINERAL PRODUCTS CORPORATION, 


and 


ELLA SPARKS, By Her NEx? FRIEND, G. C. WILLIS, v. TENNESSEE 
MINERAL PRODUCTS CORPORATION. 


(Filed 18 October, 1937.) 


1. Negligence §§ 3, 19a—Evidence held sufficient for jury on issue of neg- 
ligence in mining operations. 

Hvidence that defendant mining company’s agent discovered that dyna- 
mite had been put in a blasting hole without his knowledge or direction, 
and that without investigating the other blasting holes that had been 
drilled, he further loaded, wired, and fired them, without notice to nearby 
property owners, and that the explosion therefrom was exceptionally 
violent and caused large rock to be thrown through the roof of plaintiffs’ 
house, is held sufficient to be submitted to the jury on the issue of defend- 
ant’s negligence. 

2. Negligence § 3— 

The operator of a@ mine is liable for damage caused by negligence in 
the use of unsafe or unnecessarily violent explosive material, or by the 
careless management of materials in common use, 

8. Negligence §§ 3, 18—. 

In an action to recover for damage caused by mining operations, the 
evidence may render it competent and material for the jury to consider 
whether it was defendant’s custom to give notice before setting off a blast, 
and whether such notice was given before the explosion causing injury. 

4. Damages § 1— 

While ordinarily fright and nervousness alone may not be made an 
element of damage, if such fright and nervousness is caused by defend- 
ant’s negligence, and results in impairment of health and loss of bodily 
power, the injury is a proper subject of compensatory damages, 


AppeaL by plaintiffs from Clement, J., at July Term, 1937, of 
MITCHELL. Reversed. 

These two consolidated actions were instituted to recover damages for 
personal injuries to the plaintiff Ella Sparks, and for property damage 
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to the house of Ella Sparks and her husband, Newland Sparks, resulting 
from the alleged negligent manner in which the defendant carries on its 
blasting operations in mining for feldspar. From the judgment of 
nonsuit entered at the conclusion of all the testimony, plaintiffs appealed. 


Geo. M. Pritchard, M, A. James, Geo. L. Greene, and Chas. Hutchins 
for plaintiffs, appellants. 

Walter C. Berry, McBee & McBee, and Walter Hoyle for defendant, 
appellee, 


BarnuIu, J. The evidence, viewed in the light most favorable to the 
plaintiffs, tends to show that when the defendant’s blasting in connection 
with its mining operations is carried on in a careful and workmanlike 
manner it would only throw small gravel and small rock at short dis- 
tances, never as far as to the residence of the plaintiifs, and that the 
noise from the blast was not such as to disturb the plaintiffs; that on 
the day in question there was an unusually loud and violent explosion 
caused by the blasting of the defendant; that this blasting hurled rock 
through the roof, walls, and windows of the house and into the kitchen 
of plaintiffs; that the feme plaintiff was then in her kitchen; that she 
suffered terrible shock and injury to her nerves, resulting in loss of 
weight, nervousness, periodical confinement in bed, and other ailments; 
that the defendant ordinarily gave notice to the plaintiffs and others prior 
to blasting, but that on this occasion it failed to give any notice to these 
plaintiffs; that about 28 days prior to the blasting in controversy the 
defendant’s employees had drilled seven deep holes and thirty ‘dobie 
holes; that the holes ranged from seven inches to ten feet deep; that on 
the day of the blasting defendant’s employees ascertained that the gunny 
sacks put in the holes when drilled had been removed and the holes had 
been filled with racks, sticks, steel, and other debris; that defendant’s 
agent in charge of blasting began to unstop the holes; that in so doing 
he located one-half joint of dynamite in one of the holes, which was not 
put there by him or with his knowledge; that when he found the dyna- 
mite he did no more work whatsoever towards cleaning out the holes, 
because he became frightened. He went ahead and loaded them and 
put from one-fourth joint to one-half joint in ten dobie holes and one- 
half joint in the eight-foot hole, which had been cleared out a distance 
of from 18 inches to four feet; that thereupon the ten dobie holes and 
the large hele were connected to the lead wire and “fired”; that the 
explosion which resulted was out of proportion to the quantity of dyna- 
mite put in the holes by the blaster. 

It appears from this testimony that the blast in question was unusually 
violent and out of the ordinary, and that it threw rocks a distance of 
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125 feet over, across, and upon the house of the plaintiffs, doing damage 
to the house and frightening the feme plaintiff to such an extent that 
she has been more or less incapacitated since. It also tends to show 
that the agent of the defendant discovered that dynamite had been put 
in the blasting holes without his knowledge or direction, and that notwith- 
standing such information he abandoned further effort to clear out the 
holes or to ascertain to what extent the holes had been loaded with dyna- 
mite by some other person; that he, having received warning from his 
discovery, and having knowledge that the holes had been tampered with 
and dynamite put therein, proceeded to further load the holes and to 
wire and fire them without first ascertaining to what extent, 1f any, 
the holes had already been loaded with dynamite. In that connection 
defendant’s witness testified: ‘I didn’t clear the 8-foot hole clean be- 
cause there was in it rock and dirt and sticks and I never got it cleaned 
out and I couldn’t tell you what was in it down there, only there was 
bound to have been some explosive. I don’t know what was in that hole, 
but I found enough to be careful. It kind of exeited me; you see this 
one hole was actually loaded and nobody knew about it. Dobie holes are 
more dangerous to scatter little things than the holes drilled and loaded 
deep. They make little damage. A big damage is like I tell you, you 
have to throw big rocks to go through a house and you have got to have 
more than dobies shooting a large hole in a house.” 

This evidence was sufficient to be submitted to the jury upon the ques- 
tion of detendant’s negligence. Where there is testimony tending to 
show that injuries done to the adjacent land, or the buildings on it, were 
due to the use of unsafe or unnecessarily violent explosive material, or 
were caused by the careless management of the materials in common use, 
und also contradictory evidence, it is for the jury to find the facts upon 
which the question of negligence depends. Where a human being is 
killed or injured at his dwelling on his own land by a blast on the right 
of way, condemned out of the same tract, in addition to passing upon the 
questions whether proper material was used and handled with skill, the 
testimony may make it material for the jury to determine whether the 
agents of the corporation had been accustomed to give the injured party 
a signal before igniting the powder, and, if so, whether such notice was 
given before the explosion which caused the injury. Blackwell v. R. B., 
111 N. C., 151, and cases therein cited. 

The fact that the feme plaintiff was not actually struck by one of the 
flying rocks does not necessarily preclude recovery. Wiggins +. RB. R., 
171 N. C., 773. 

While fright and nervousness alone, unaccompanied or followed by 
physical injury, do not constitute an element of damages, if this fright 
and nervousness is a natural and direct result of the negligent act of the 
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defendant and naturally and directly causes an impairment of health or 
loss of bodily power, then this would constitute an element of injury 
to be considered by the jury. Kimberly v. Howland, 143 N. C., 398; 
Kcirby v. Stores Corp., 210 N. C., 808. 

The judgment of nonsuit 1s 

Reversed. 





J. ©. THOMPSON vy. HARNETT COUNTY, A Bopy PoLiric AND CORPORATE, 
AND J. B. ENNIS, J. S. BARBER, G. RR. NOEL, E. L. COOK, ann A. A. 
CAMERON, AS THE BoarRp oF CouNTy COMMISSIONERS OF HARNETT 
COUNTY. 

(Filed 183 October, 1937.) 


Taxation § 4—Vote is not necessary for issuance of county bonds to refund 
township bonds constituting valid existing debt of county. 


Defendant county proposed to issue bonds to refund bonds of several 
of its townships, which bonds constituted a valid existing debt of the 
county, the county having received the benefit of the proceeds of the 
bonds and having agreed to assume the indebtedness prior to the adoption 
of the amendment to Art. V, sec. 4. Plaintiff contended that the county 
bonds could not be issued without a vote by mandate of Art. V, see. 4, 
as amended. Held: The proposed county bond issue was to refund a 
valid existing debt of the county within the meaning of Art. V, sec. 4, as 
amended, and under the exception therein provided a vote is unnecessary, 
nor could the means for the repayment of the bonds be adversely affected 
by any constitutional change. 


APPEAL by plaintiff from /larris, J., at Chambers, 26 June, 1937. 
From Harnett. Affirmed. 

This is a motion in the cause, filed 26 June, 1937. The prayer was: 
“Wherefore, the plaintiff prays that the county commissioners be per- 
manently enjoined and restrained from carrying out their proposed 
scheme of refunding the township indebtedness by an issuance of county 
bonds.” 

The motion came on for hearing and the following judgment was 
rendered: “This cause coming on to be heard before the undersigned 
judge, holding the courts of the Fourth Judicial District, at Chambers, 
both the plaintiff and the defendants being represented by counsel, and 
having waived all notice, agreed to the hearing of the cause at this time 
and place, the court finds the following facts and conclusions of law: 
(1) That the bond issues of the several townships of Harnett County 
referred to in the complaint constitute a valid, existing indebtedness of 
the several townships of IHarnett County as set forth im the origina] 
complaint. (2) That this indebtedness was incurred for the benefit of 
the county as a whole and the county has a right and has agreed in its 
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proposed issuance of new bonds to assume the said indebtedness, and 
the said agreement on the part of the county was made prior to the 
adoption of the amended section 4 of Article V of the Constitution in 
1936. (8) That the proposed bond issue of Harnett County is for the 
purpose of funding a valid existing debt within the meaning of the 
amended section 4 of Article V of the Constitution. Therefore, the 
motion of the plaintiff for an injunction is denied and the proposed 
issuance of bonds is declared to be valid and lawful exercise of the 
authority vested by law in the board of commissioners. This 26 June, 
1937. W.C. Harris, Judge Presiding, ete.” 

To the foregoing judgment plaintiff excepted and assigned error and 
appealed to the Supreme Court. 


Jernigan, Godwin & Strickland for plainttff. 
H.C. Strickland, I. R. Williams, and Ross & Ross for defendants. 


CrarKkson, J. The General Assembly of North Carolina, at its ses- 
sion of 1935, submitted several amendments to be voted on by the quali- 
fied voters of the State at the next general election, which was in 
November, 1986. The following one was ratified, which is now Article 
V. sec. 4, of the Constitution of North Carolina, and reads as follows: 
“The General Assembly shall have the power to contract debts and to 
pledge the faith and credit of the State and to authorize counties and 
municipalities to contract debts and pledge their faith and credit, for 
the following purposes: To fund or refund a valid existing debt; to 
borrow in anticipation of the collection of taxes due and payable within 
the fiscal year to an amount not exceeding fifty per centum of such 
taxes; to supply a casual deficit; to suppress riots or insurrections, or to 
repel invasions. For any purpose other than these enumerated, the 
General Assembly shall have no power, during any biennium, to contract 
new debts on behalf of the State to an amount in excess of two-thirds 
of the amount by which the State’s outstanding indebtedness shall have 
been reduced during the next preceding biennium, unless the subject be 
submitted to a vote of the people of the State; and for any purpose other 
than these enumerated the General Assembly shall have no power to 
authorize counties or municipalities to contract debts, and counties and 
municipalities shall not contract debts, during any fiscal year, to an 
amount exceeding two-thirds of the amount by which the outstanding 
indebtedness of the particular county or municipality shall have been 
reduced during the next preceding fiscal year, unless the subject be sub- 
mitted to a vote of the people of the particular county or municipality. 
In any election held in the State or in any county or municipality under 
the provisions of this section, the proposed indebtedness must be ap- 
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proved by a majority of those who shall vote thereon. And the General 
Assembly shall have no power to give or lend the credit of the State in 
aid of any person, association, or corporation, except to aid in the com- 
pletion of such railroads as may be unfinished at the time of the adop- 
tion of this Constitution, or in which the State has a direct pecuniary 
interest, unless the subject be submitted to a direct vote of the people 
of the State, and be approved by a majority of those who shall vote 
thereon.” 

This case was before this Court and the decision filed 18 March, 1936 
—Thomson v. Harnet! County et al., 209 N. C., 662. 

It is contended by plaintiff that the above amendment restricted the 
power of the county to issue bonds, unless submitted to a vote of the 
people of the particular county. We cannot so hold. It does to some 
extent, but one of the exceptions is “to fund or refund a valid existing 
debt.” The objection complained of by plaintiff was a valid existing 
debt of the county, and so decided in the Thomson case, supra. In that 
decision the judgment of the court below was affirmed, which reads, in 
part, as follows (p. 663): “That the county of Harnett as a whole 
received a direct benefit from the expenditure of the money represented 
by said indebtedness, and the proposed underwriting of said indebtedness 
by the issuance of county bonds is im accordance with law and for a 
county purpose. That the carrying out of the proposed arrangements, 
as outlined in the complaint, will violate no constitutional right of the 
plaintiff, or any other taxpayer, but will inure to the benefit of the 
plaintiff and all other taxpayers of the county as a whole. Therefore, 
the motion of the plaintiff for an injunction is denied, the proposed 
issuance of bonds is declared to be a valid and lawful exercise of the 
authority vested by law and in said board of commissioners, and the 
action is therefore dismissed. N. A. Sinclair, Judge.” 

In Nash v. Comrs. of St. Pauls, 211 N. C., 801 (803), it is said: “It 
Is recognized that the bonds now outstanding, which defendants seek to 
refund, could not be adversely affected by any act of assembly under the 
constitutional change, ‘for a state, no more by constitutional amendment 
than by statute, can impair the vested rights held by the creditor in 
assurance of his debt’ (citing authorities). It is likewise well estab- 
lished that the laws in force at the time and place of the making of 
contracts enter into and become integral parts thereof as much so as if 
they had been expressly incorporated therein,” citing authorities. 

For the reasons given, the judgment of the court below is 


Affirmed. 
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R. €. COPNEY v. W. M. PARKS. 
(Filed 138 October, 1937.) 


Arbitration and Award § 1—Uniform Arbitration Act does not exclude 
common-law remedy of arbitration. 


The Uniform Arbitration Act. ch. ¥4, Public Laws of 1927, N. C. Code, 
898 (a) (x), does not exclude the common-law remedy of arbitration, but 
is cumulative and concurrent thereto, and the act does not prevent the 
parties to a controversy from contracting by parol to submit their differ- 
ences to arbitration in cases where a parol agreement on the subject 
matter would be enforceable, and an award reached under the parol 
agreement to arbitrate will not be invalidated by reason of failure to 
follow in all respects the method and procedure prescribed by the statute. 


APPEAL by defendant from Daniels, J., at April Tenn, 1987, of 
Wayne. No error. 

Plaintiff’s action was instituted to enforce an award made pursuant 
to an agreement to arbitrate a disputed account between the parties. 

Plaintiff alleged and offered evidence tending to show that he was a 
half-share tenant on land of the defendant during the year 1935, that 
a controversy arose as to the settlement of accounts and proceeds of sale 
of crops, and that a parol agreement was entered into between them to 
submit all papers, books, accounts, and evidence to Henry H. Brown as 
arbitrator to determine and settle the matter, they to be bound by his 
award. | 

That; in accordance with this agreement, the arbitrator considered all 
the evidence and records submitted by both sides, and found that the 
defendant was indebted to plaintiff in the sum of $340.90, and made 
his award in writing to that effect. 

Defendant denied that he entered into an arbitration agreement, and 
denied that he was indebted to the plaintiff in any amount. 

Appropriate issues were submitted to the jury, who found for their 
verdict that an agreement to arbitrate their differences was entered into 
between the parties, as alleged in the complaint, and that, as set out in 
the award, the defendant was indebted to plaintiff in the sum of $340.90. 

From judgment on the verdict defendant appealed. 


Scott B. Berkeley for plaintiff, appellee. 
Fred P. Parker, Jr., and W, A. Deeds for defendant, appellant. 


Devin, J. The defendant concedes that there was evidence to support 
the verdict, but contends that by chapter 94, Acts of 1927, known as the 
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Uniform Arbitration Act, an exclusive method for the determination of 
matters by arbitration was prescribed, and that plaintiff’s action to 
enforce an award based upon a parol agreement, not in accordance with 
the act, cannot be maintained. 

The Uniform Arbitration Act of 1927 (codified in Michie’s N. C. 
Code as secs. 898 [a] to 898 [x]) provides that: “Two or more parties 
may agree in writing to submit to arbitration, in conformity with the 
provisions of this article, any controversy existing between them at the 
time of the agreement to submit. Such an agreement shall be valid and 
enforceable, and neither party shall have the power to revoke the sub- 
mission without the consent of the other party or pavties to the sub- 
mission save upon such grounds as exist in law or equity for the 
rescission or revocation of any contract.” Other sections of the act pre- 
scribe the procedure and contain provisions for the enforcement of the 
award. 

This act was considered by this Court in Andrews v. Jordan, 205 
N. C., 618. In that case it was said, Clarkson, J., speaking for the 
Court: “The parties to this controversy did not submit it to be arbi- 
trated in conformity with the provisions of this article. The action was 
pending in the Superior Court, and referred by the court to a referee 
when the agreement to arbitrate was entered into. If the defendant in- 
tended that the Uniform Arbitration Act and its provisions should apply, 
it should have been written into the agreement to arbitrate.” 

At common law no particular form was necessary for the submission 
of a controversy to arbitration, and the agreement therefor was not 
required to be in writing in those cases where the subject matter was such 
that a parol agreement would be enforceable. 

While there is some support in other jurisdictions for the view that 
statutory provisions for arbitration exclude the common law remedy 
for the settlement of disputes by arbitration, it has been generally held 
that statutes relating to arbitration, unless expressly exclusive of other 
methods, do not abrogate the common-law right, by contract, to submit 
matters In controversy to arbitration, and that the statusory methods of 
arbitration are to be regarded merely as constituting an enlargement on 
the common-law rule, and that the provisions of the statute are ecumula- 
tive and concurrent rather than exclusive. Fuerst v. Hichberger, 224 
Ala., 81; Gannon v. AlcClannahan, 204 Ky., 67; Johnsen v. Wineman, 
34 N. D., 116; Isaac v. Ins. Co., 801 Pa., 351; Hzzell v. Rocky Mt. Co., 
76 Col., 409; Utah Construction Co v. Railway Co., 174 Cal., 156; 6 
Corpus Juris Secundum, 184; 3 American Jurisprudence, 838. 

We conclude that upon reason and authority, the Uniform Arbitration 
Act does not prevent parties to a controversy from contracting by parol, 
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in proper cases, to settle their differences by the simple and speedy 
method of arbitration, and that the award may not be invalidated by 
reason of failure to follow in all respects the method and procedure 
prescribed by the statute. 

In the trial we find 

No error. 





GEORGE W. HIGGINS anp EVA HIGGINS GIBBS aAnp IItspann, H, €. 
GIBBS, v. GUY HIGGINS anp WIFE, CINDY HIGGINS, BOB (Rh. L.) 
HIGGINS anv WIFE, WINNIE HIGGINS, BT AL. 


(Filed 18 October, 19387.) 
1, Partition § 5— 
Where defendants in partition proceedings filed answer pleading sole 
seizin, the proceeding becomes in effect an action of ejectment. 
2. Same: Ejectment § 13—In action to recover land plaintiff may attack 
deed set up in answer without allegation of its invalidity. 


In this proceeding in partition defendants pleaded sole seizin, and 
alleged that the common ancestor under whom plaintiffs claimed had 
deeded the land to them prior to his death. Plaintiffs introduced the 
deed in evidence for the purpose of attack, and offered evidence of mental 
incapacity of the grantor, which evidence was excluded because plaintiffs 
had not filed a reply alleging its invalidity. Held: The exclusion of the 
evidence was erroneous, defendants having given notice in their answer 
that they relied upon the deed in question to establish their title, and 
plaintiffs being entitled, therefore, to anticipate defendant by introducing 
the deed for the purpose of attack. 


AppEAL by the plaintiffs from Al/ey, J., at June Special Term, 1937, 
of Yancry. New trial. 


Anglin & Randolph for plaintiffs, appellants, 
G, D. Bailey and Charles Hutchins for defendants, appellees. 


Scupnck, J. This was a proceeding for partition of land, begun 
before the clerk. Two of the defendants pleaded sole seizin and the 
other defendants filed no answer. The case was then transferred to the 
court at term. The proceeding thereby became in effect an action of 
ejectment. Ditmore v. Rexford, 165 N. C., 620. 

The plaintiffs alleged that J. N. Higgins died seized of a certain tract 
of land in Yancey County, leaving them and the defendants as his heirs 
at law, and that they desired to hold their interests in said land in 
severalty, and prayed that said lands be partitioned among the plaintiffs 
and defendants as their several interests appeared. 
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The defendants Bob (R. L.) Higgins and his wife, Winnie Higgins, 
filed answer and admitted that J. N. Higgins had died and that the 
parties, plaintiffs and defendants, were his heirs at law, but denied that 
he was seized of the land at the time of his death, since he had conveyed 
the said Jand to them prior thereto by deed duly recorded 28 May, 1936, 
in Book 79, at pp. 89-90, Record of Deeds of Yaneey County. 

The plaintiffs introduced in evidence a deed from one Marinda Hig- 
gins to John (J. N.) Higgins covering the locus in quo, recorded 
12 December, 1885, in Book 10, at p. 191, Record of Deeds for Yancey 
County, and then offered to introduce in evidence for the purpose of 
attack the deed from J. N. Higgins to R. L. Higgins and wife, Winnie 
Higgins, mentioned in the answer, stating that they proposed to show 
that J. N. Higgins at the time he signed said purported deed was with- 
out suficient mental capacity to make a valid conveyance. Plaintiffs 
also offered to introduce in evidence testimony of certain. witnesses tend- 
ing to prove that J. N. Higgins was without mental capacity to make a 
valid conveyance at the time he signed the said purported deed. To the 
introduction in evidence of the purported deed and of the testimony 
attacking same the defendants objected, and the objections were sus- 
tained, and the plaintiffs reserved exceptions. 

It appears in the record that the court predicated its ruling upon the 
fact that there was no reply filed by the plaintiffs containing any allega- 
tion upon which the contention of lack of mental capacity in the grantor 
in the deed from J. N. Higgins to R. L. Higgins and wife, Winnie 
Iliggins, could be based. This ruling was erroneous. 

The second syllabus of Fitzgerald v. Shelton, 95 N. C., 519, which 
properly interprets the opinion, reads: “In an action to recover land, it 
ig competent for one party to show that a deed offered by the other, in 
support of his title, is void for want of capacity in the vendor, although 
such deed may have been specially set up in the pleadings and relied 
upon, and no formal reply thereto or notice of attack given before that 
trial. | 

In the ejectment case of Alley v. Howell, 141 N. C., 118, wherein 
there was no allegation of lack of mental capacity, the Court said: 
“The judge properly admitted evidence upon the question of the mental 
capacity of Susan Ervin (the common source of title) to execute the 
deed, as that went to the issue whether legal title had passed to the 
defendant, and evidence (if offered) of fraud in the factum would also 
have been competent. Jfobley v. Griffin, 104 N. C., 112; Jones v. Cohen, 
82 N. C., 80; Young v. Greenlee, ibid., 346.” 

In Helms v. Green, 105 N. C., 251, it is said: “ . . In actions 
for the recovery of land, as in the old action of ejectment, any deed 
offered as a link in a chain of title is thereby exposed to attack for 
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incapacity in the maker or because it was void under the statute of 
frauds, though it may not have been mentioned in the pleadings. Jones 
v. Cohen, 82 N. C., 75; Fitzgerald v. Shelton, 95 N. C., 519.” 

The fact that the plaintiffs offered in evidence the deed in question 
for the purpose of attack, instead of waiting to make the attack when 
the defendants had offered it to prove their title, makes no difference in 
principle. The defendants had given notice in their answer that they 
relied upon the deed in question to establish their title, and would there- 
fore introduce it in evidence, and this notice enabled the plaintiffs to 
anticipate the defendants by introducing the deed for the purpose of 
attack, 

For the errors assigned, the plaintiffs are entitled to a 

New trial. 





STATE HIGHWAY AND PUBLIC WORKS COMMISSION y. C. B. 
BASKET et AL. 


(Filed 13 October, 1937.) 


Eminent Domain § 6—Highway Commission may condemn top soil for 
road construction. 


The State Highway and Public Works Commission is authorized by 
ch. 2, see. 22, Public Laws of 1921 (N. C. Code, 3846 [bb]) to acquire by 
condemnation top soil deemed necessary and suitable for road construc- 
tion, “top soil’ being included in the generic term “earth,” and its power 
to acquire top soil is not limited to lands contiguous to the highway upon 
which it is to be used, 


Connor, J., dissenting. 


THis was a condemnation proceeding, instituted in Vance Superior 
Court and heard by Parker, J., at Chambers, on 10 July, 1937, in 
Hatirax. Affirmed. 


Charles Ross for petitioner, appellee. 
J. H. Bridgers and Jasper B, Hicks for respondents, appellants. 


Scuencx, J. On 8 July, 1937, the petitioner procured from Harris, 
J., an order temporarily restraining the respondents from interfering 
with its taking top soil from the lands of the respondents with which 
to construct a public highway, and on 5 July, 1937, the respondents 
procured from Parker, J., an order temporarily restraining the peti- 
tioner from taking top soil from their lands for the purpose of con- 
structing a public highway. Both orders were returnable to Parker, 
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Resident Judge, who, after holding a joint hearing thereon, dissolved 
the order procured by the respondents and continued in effect the order 
procured by the petitioner, and directed “that this cause be retained 
on the special procecding docket for the purpose of determining the 
amount of compensation which the defendants may be entitled to.” 
From this ruling the respondents appealed, assigning errors. 

The pee of the petitioner was instituted under section 22 of 
chapter 2 of the Public Laws of 1921 (being see. 3846 [bb], N.C. Code 
of 1935, Michie), creating the State Highway Commission, and con- 
taining this specific grant of power: “The State Highway Commision 
is vested with the power to,acquire such rights of way and title to such 
land, gravel, gravel beds or bars, sand, sand beds or bars, rock, stone, 
boulders, quarries, or quarry beds, ie or other earth or mineral de- 
posits or formations, and such standing timber as it may deem necessary 
and suitable for road constructions, maintenance, and repair, and the 
necessary approaches and ways through, and a sufficient amount of land 
surrounding and adjacent thereto, as it may determine to enable it to 
properly prosecute the work, either by purchase, donation, or condemna- 
tion, in the manner herein after set out: Eg 

ee 1s the contention of the respondents, first, that the statute does not 
vest in the petitioner the power to acquire top soil, deemed neeessary and 
sultable for road construction, and, second, even if the statute does vest 
the power to acquire top soil, that it does nei vest such power to acquire 
top soil from lands not contiguous to the highway upon the construction 
of which such soil is to be used. 

We are of the opinion, and so hold, that neither of these contentions 
ean be sustained, 

The statute uses the word “earth,” which, as used, is a generic term 
and includes top soil, a species of earth. IToke, J.,in Jennings v. High- 
way Commission, 183 N. C., 68, in interpreting this statute, says: “And 
in chapter 2 2, section 22, they hee also given defendant board the right 
to acquire material, gravel beds, sand bars, rocks, or other soil, mineral 
deposits, ete., necessary and suitable for the construction and mainte- 
nanee of such roads. . . .” 

There is nothing in the statute that limits the taking of the earth 
deemed necessary and suitable for road construction, maintenance, and 
repair to lands contiguous to the highway upon which it is to be used. 

The judgment of the Superior Court is 

Affirmed. 


3 


Connor, J., dissenting: It is provided by statute thet “The State 
Ilighway Commission is vested with power to acquire such rights of way 
and title to such lands, gravel, gravel beds or bars, sand, sand beds or 
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bars, rock, stone, boulders, quarries, or quarry beds, lime or other earth, 
or mineral deposits or formations, and such standing timber as it may 
deem necessary and suitable for road construction, maintenance, and 
repair, and the necessary approaches and ways through, and a sufficient 
amount of land surrounding and adjacent thereto, as it may determine, 
to enable it to properly prosecute the work, either by purchase, donation, 
or condemnation in the manner hereinafter set out.” N. C. Code of 
1935, sec. 8846 (bb). 

This statute, which authorizes the State Highway Commission, as an 
agency for the State, to take private property for public use, by the 
exercise of the power of eminent domain, should be construed strictly. 
The words “and other earth,” used in the statute, should be construed 
in accordance with the doctrine of ejusdem generis, which is fully dis- 
cussed in 59 C. J., at page 981. 

Thus construed, the words do not, in my opinion, include “top soil,” 
which is valuable for growing crops. I cannot think that it was the 
intention of the General Assembly that the State Highway Commission 
should have the power under the statute to enter upon cultivated land 
and to remove therefrom the “top soil” to be used m the construction of 
a highway at last three miles distant from the land. 

I think there is error in the judgment for which it should be reversed. 








WOODROW CALLAHAN, sy His Next Frrenp, J. HW. CALLAHAN, v. TOM 
ROBERTS anp Wire, ELIZABETH ROBERTS. 


(Filed 18 October, 1937.) 


1. Master and Servant § 11—Negligence is not presumed from mere fact 
of injury. 

Evidence that plaintiff was hurt while pushing lumber off a stack in 
the course of his employment when the measuring stick of a fellow em- 
ployee struck him in the eye, is licld insufficient to be submitted to the 
jury on the issue of the employer’s negligence in an action instituted in 
the Superior Court, negligence not being presumed from the mere fact 
of injury. 


2. Appeal and Error § 41— 


Where it is decided on appeal that the judgment of nonsuit was prop- 
erly entered for want of evidence of actionable negligence, other excep- 
tions need not be considered. 


AprraL by plaintiff from. Alley, J., at March Term, 1937, of 
MITCHELL. 
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ction to recover damages for alleged personal injury. 

This case was formerly before this Court on appeal by plaintiff from 
judgment of the Superior Court sustaining demurrer to the jurisdiction 
of the court, interposed upon the ground that it appeared upon the face 
of the complaint that the case was cognizable by the North Carolina 
Industrial Commission. The judgment was reversed. The opinion is 
reported in 208 N. C., 768, 182 S. E., 657. 

The defendants having by answer denied the allegations of the com- 
plaint, the case came on for trial in the court below. Then the plaintiff, 
alone, in support of the issue of negligence, testified as follows: “I was 
employed by Tom Roberts. I had been working in Buncombe County 
for him for about four months before 11 March, 1935. I was hauling 
lumber and pushing lumber off of the stack. . . . I was working 
with Mack Byrd on that day. . . . Mack was measuring lumber 
and I was pushing the lumber off after Mack Byrd measured it. On 
11 March I was pushing lumber off the stack down to some fellow 
who laid it on the truck. I was pushing lumber off the stack and I 
reached down to pick up the board and as I reached down after the 
board, Mack struck me with the rule and it put my eye out. . . . It 
was about 2 o’clock in the afternoon of 11 March when I was injured. 
I had been working there all day with Mack Byrd. I had been working 
with him about 30 minutes and was standing by his side but I couldn’t 
say which side. JI was pushing lumber from the stack as he measured 
it. Nobody else was on the stack with me but Mack Byrd.” And on 
cross-examination he testified: “I couldn’t say whether he accidentally 
threw the measuring stick around and hit me in the eye. J don’t know 
if it was an accident. Yes, he was at work, doing his duty, and the 
measuring stick hit me, that is what oceurred. He was measuring 
lumber.” 

The plaintiff further testified as to his injury and suffering, and 
offered evidence tending to show that, although there were regularly 
employed in the business of the defendants a sufficient number of em- 
ployees to bring the defendants within the provisions of the North Caro- 
lna Workmen’s Compensation Act, neither the defendant Tom Roberts 
nor the defendants were operating under the act. 

From judgment as of nonsuit at the close of the plaintiff’s evidence, 
the plaintiff appealed to the Supreme Court and assigned error. 


M. L. Wilson and Watson, Fouts & Watson for plaintiff, appellant. 
Charles Hutchins and W.C. Berry for defendants, appellees. 


WinporneE, J. Conceding, but not deciding, that this case is not 
within the Jurisdiction of the North Carolina Industrial Commission, 
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and that plaintiff can maintain this action in the Superior Court, all the 
evidence, considered in the light most favorable to the plaintiff, fails to 
show any actionable negligence on the part of the defendants, or either 
of them. The judgment as of nonsuit was properly entered. Smith v. 
Sink, 211 N. C., 725, and cases there cited. 

It rather appears that the unfortunate injury to plaintiff was one 
of those accidents which sometimes happen unexpectedly—‘‘an event 
resulting from an unknown cause, or an unusual or unexpected event 
from a known cause; chance; casualty.” Black’s Law Dictionary. 
Crutchfield v. R. R., 76 N. C., 320; Martin v. Mfg. Co., 128 N. C., 264, 
38 S. E., 876; Thomas v. Lawrence, 189 N. C., 521, 127 S. E., 585; 
Ingle v. Cassady, 208 N. C., 497, 181 8S. E., 562. 

“An employer is not responsible for an accident simply because it 
happened, but only when he has contributed to it by some act or omis- 
sion of duty.” Thomas v. Lawrence, supra; Luttrell v. Hardin, 193 
N. C., 266, 186 S. E., 726. 

The judgment as of nonsuit being sustained for lack of evidence of 
actionable negligence, other exceptions upon which plaintiff relies for 
a new trial need not be considered. Shoemake v. Refining Co., 208 
N. C., 124, 189 S. E., 334. 

The judgment below is 

Affirmed. 


H. C. ALLSBROOK, ADMINISTRATOR, Vv. BE. A. WALSTON, 
(Filed 13 October, 1937.) 


1. Limitation of Actions § 16— 


Where defendant pleads the statute of limitations, the burden is on 
plaintiff to show that the claim is not barred. 


2. Seals § 3— 

The introduction in evidence of an instrument having the printed word 
“Seal” in brackets after the blank where defendant signed same, without 
reference thereto in the body of the instrument, is sufficient evidence that 
the instrument was under seal in the absence of evidence by defendant 
that he intended otherwise. 


3. Limitation of Actions §§ 2a, 2e, 18—Instrument having printed word 
‘‘Seal” in brackets after signature held evidence of sealed instrument. 
Plaintiff introduced in evidence an instrument having the printed word 
“Seal” in brackets after the blank where defendant signed the instrument, 

the body of the instrument making no reference thereto. Defendant 
pleaded the statute of limitations, it being conceded that if the instrument 
were under seal the ten-year statute was applicable and the action was not 
barred, C. S., 437, while if it were a simple note, the three-year statute 
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was applicable and the action was barred, C. S., 441. Held: In the ab- 
sence of evidence by defendant that he did not intend to adopt the word 
“Seal,” plaintiff’s evidence is sufficient to show a sealed instrument, and a 
directed verdict in his favor is without error. Wéillians v. Turner, 208 
N. C., 202, cited and distinguished. 


Arrest by defendant from Grady, J., at Mareh Term, 1937, of 
FLAirax, 

Civil action to recover balance due on promissory note in words and 
figures as follows: 


“$1,000.00. Scortanp Neck, N. C., June 11, 1925. 
“On October 11, 1925, after date, I promise to pay to the order of 
kK. A. Allsbrook, One Thousand and No/100 Dollars with interest at 
6% per annum, after date. 
“Payable at The Scotland Neck Bank, Scotland Neck, N. C., for 
value received. 
(Signed) E, A. Warston. [Sxrat] 
cst neoenddapeiy aaerdinoedusauideyen: [Sraz].” 


Three credits appear on said note, the last being for $25.00 paid on 
26 November, 1930. This action was instituted 30 November, 1936. 

The defendant admitted the execution of the note, pleaded that it was 
not under seal, and interposed by way of defense the three-year statute 
of limitations. 

Plaintiff offered the note in evidence, admitted that the word “Seal” 
in brackets, opposite defendant’s signature, was printed on the note 
before the defendant signed it, and rested. 

The defendant demurred to the evidence, which was overruled, and he 
appeals from a directed verdict and judgment for plaintiff, assigning 
errors upon exceptions duly preserved. 


Stuart Smith and Ashby Dunn for plaintiff, appellee. 


BE. LL. Travis and Wade H. Dickens for defendant, appellant. 


Stacy, C. J. The defendant having pleaded the statute of limita- 
tions, the burden was on the plaintiff to show that his suit was com- 
menced within the requisite time from the accrual of the cause of action, 
or that otherwise it was not barred. Rankin v. Oates, 188 N. C., 517, 
112 8. E., 382; Drinkwater v. Tel. Co., 204 N. C., 224, 168 S. E., 410. 
“Upon the plea of the statute of limitations the burden is upon the plain- 
tiff to show or to offer evidence tending to show that he has brought a 
live claim to court”—Brogden, J., in Savage v. Currin, 207 N. C., 222, 
176 8. E., 569. 
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It is conceded that if the note in suit be a sealed instrument, the 
ten years statute, C. S., 437, applies, otherwise the three years statute, 
C. S., 441, is applicable; and further, that if the ten years statute be 
applicable, the action is not barred, while if the three years statute apply, 
it is barred. Trust Co. v. Clifton, 203 N, C., 483, 166 8. E., 334. 

The case, then, comes to a single question: Has the plaintiff offered 
evidence of a sealed instrument? We think the trial court correctly 
answered the question in the affirmative. 

It is true, the note contains no recital of a seal in the body of the 
instrument, nevertheless the word “Seal” appears in brackets at the end 
of the line, opposite defendant’s signature, which is the usual place for 
a seal. In Hughes v. Debnam, 538 N. C., 127, it was said that a seal 
appearing upon an instrument, opposite the name of the grantor, in the 
place where the seal belongs, will, in the absence of proof that the 
grantor intended otherwise, be valid as a seal. To like effect are the 
decisions in Devereux v. McMahon, 108 N. C., 184, 12 8. E., 902, and 
Yarborough v. Monday, 18 N. C., 498; S.c., 14 N. C., 420. See Philip 
v, Stearns, 20 8S. Dak., 220, as reported in 11 Ann. Cas., 1110, and note. 
Contra: Caputo v. DiLoreto, 110 Conn., 4138, 148 Atl., 367. 

The plaintiff rested his case upon offering evidence of a sealed instru- 
ment. There is no proof that the maker intended otherwise. This 
defeats the motion to nonsuit. Baird v. Reynolds, 99 N. C., 469, 68. E., 
377; Harrell v. Butler, 92 N. C., 20; Pickens «. Rymer, 90 N. C., 282. 

The case of Williams 7. Turner, 208 N. C., 202, 179 S. E., 806, cited 
and relied upon by defendant, is not in point. There the court was 
dealing with a finding upon the record that the maker of the note had 
no intention at the time of executing a sealed instrument, and that he 
did not adopt as his seal the word “Seal” appearing in parentheses at 
the end of the line opposite his signature. Hence, upon the finding, it 
was declared to be a simple contract. Lynam v. Califer, 64 N. C., 572. 
Here, there is no such finding. Jns. Co. v. Morehead, 209 N. C., 174, 
183 S. E., 606. There, we were not concerned with any question of 
evidence or the burden of proof. Here, we are concerned with a question 
of evidence and the burden of proof. There, the note contained no 
recital respecting a seal, and it was not required by law to be under 
seal. Here, the note contains no recital respecting a seal and it is not 
required by law to be under seal. There, the action was between the 
administrator of the payee and the maker of the note. Here, the action 
is between the administrator of the payee and the maker of the note. 
It is obvious, therefore, that with the exception of the two similarities 
just mentioned, 7.e., character of action and absence of recital respecting 
seal, the two cases are quite dissimilar. They are not alike either in 
principle or result. The holding there was that an action to recover 
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on a note, found to be not under seal, is barred by the three years statute 
of limitations, the statute having been pleaded. The holding here is 
that a note ostensibly under seal is evidence of a sealed instrument. 
This is as far as we are required to go on the present record. 

The authorities elsewhere are in hopeless conflict and confusion. Note, 
19 inn. Cas., 674. They abound in every variety of decision. 24 
R. ©. L., 686; 56 C. J., 889. All agree that “as a man consents to bind 
himself, so shall he be bound.” Nash v. Royster, 189 N. C., 408, 127 
S. E., 356. They differ as to how this consent shall be evidenced or 
ascertained. Some take the easier way, and declare that the presence 
of a seal on any instrument raises a conclusive presumption against the 
executant, and forecloses any further inquiry into his intention. The 
holding no doubt makes for certainty and has the merit of simplicity, 
but the law is supposed to deal with the life of a people. This is 
neither certain nor simple; it is complex. In North Carolina our prede- 
cessors have pursued the ideal of doing exact justice ia the particular 
case. Lynam v. Califer, supra. This pursuit we continue. 

The verdict and judgment will be upheld. 

No error. 








A. V. JONES anp Wire, ALETHIA JONES, v. R. J. STEWART. 
(Iiled 18 October, 1937.) 


Equity § 2—Plaintiffs held estopped by laches from attacking foreclosure 
for misrepresentations when facts had been of record for six years. 
Defendant, the last and highest bidder at a judicial sale, had his bid 
transferred to plaintiffs, as shown by the commissioner’s records, and the 
commissioner executed deed to plaintiffs subject to «a prior mortgage, 
Which deed was registered but not delivered. Defendant paid the com- 
missioner the amount of the bid, less the amount of the encumbrance. 
Plaintiffs, who had agreed to buy the land from defendant at a stipulated 
price, part in cash, were unable to make the cash payment, and in lieu 
thereof executed a deed of trust on the tract conveyed and on other lands 
of plaintiffs, to secure the entire purchase price. Plaintiffs alleged that 
defendant represented he owned the fee simple unencumbered title to 
the lands, but that soon after the transaction they received notice of 
interest due from the prior mortgagor, that they paid interest to the 
prior mortgagor upon defendant’s statement that he would credit them 
with the amounts paid. Default having been made on defendant’s deed of 
trust, he had the trustee foreclose, and bid in the entire property at the 
sale. This action was instituted some three years after foreclosure and 
some six years after the execution of the commissioner’s deed, plaintiffs 
contending that they did not see the commissioner’s deed until the institu- 
tion of the action, and that they had been damaged by defendant’s fraudu- 
lent misrepresentations. Hcld: The circumstances under which the com- 
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missioner’s deed was executed does not invalidate the deed of trust exe- 
euted by plaintiffs, and plaintiffs are estopped by their laches from main- 
taining this action, the facts being of record and ascertainable by plaintiffs 
upon the exercise of due diligence. 


AppEat by plaintiffs from Grady, J., at May Term, 1937, of Warren. 
Affirmed. 

This is a civil action, instituted by the plaintiffs to invalidate a trust 
deed executed by them to T. S. Kittrell, trustee, securing a note in the 
sum of $1,900, payable to the defendant; for the recovery of certain 
sums expended upon a first mortgage on the lands in controversy and 
for taxes; and to recover damages. Defendant’s motion to dismiss as 
of nonsuit at the conclusion of all the evidence was allowed and the 
plaintiffs excepted and appealed. 


John Kerr, Jr., and W. H. Yarborough for plaintiffs, appellants. 
Julius Banzet and Frank Banzet for defendant, appellee. 


BarnuHit1, J. In 1929 the administratrix of Charles Jones, deceased, 
instituted a special proceeding against his heirs to sell land to make 
assets. An order was entered, appointing T. S. Kittrell commissioner, 
and directing that the land be sold at public auction for cash. At the 
sale the defendant R. J. Stewart became the last and highest bidder in 
the sum of $1,000. The defendant entered into negotiations with the 
plaintiffs to purchase said land, allegedly representing that he was the 
owner thereof in fee and that the land was free and clear of any encum- 
brance. The plaintiffs agreed to purchase the lands for $1,900, to be 
paid $300.00 in cash and the balance in installments. Thereupon, the 
defendant assigned his bid to the plaintiffs and the commissioner re- 
ported the sale and the transfer of bid and the same was duly confirmed. 
The report of sale, the written transfer of bid, and the decree of con- 
firmation all appear on the same sheet of paper. Shortly thereafter the 
plaintiffs and the defendant met in the office of the commissioner to 
close the deal. It then appeared that the plaintiffs were not in a posi- 
tion to pay the $300.00 cash as agreed. In leu of the cash payment 
the defendant agreed to permit the plaintiffs to include a 12%-aere tract 
of land then owned by them in the deed of trust as additional security 
for the purchase price. The commissioner’s deed was filed for recorda- 
tion, either by the commissioner or the defendant, but was not delivered 
to the plaintiffs, and they did not see it until the day of the trial. The 
commissioner, instead of collecting the purchase price in full, made the 
deed subject to a then outstanding Land Bank mortgage and the defend- 
ant paid the difference. 

In December, 1929, the plaintiffs received notice of semiannual in- 
stallment due the Federal Land Bank, and they paid amounts on the 
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Land Bank mortgage on several occasions thereafter. Upon receiving 
a notice from the Land Bank, the plaintiffs saw the defendant and ealled 
his attention to his representation that he was the owrer of the land in 
fee, free of encumbrance. The defendant thereupon instructed the 
plaintiffs to pay the Land Bank installments and he would eredit such 
payments on the installments due him, and the plaintiifs did make pay- 
ments through December, 1932, but paid the defendant nothing. The 
plaintiffs surrendered the land in December, 1932; the deed of trust was 
foreclosed in May, 1932, and the defendant became the purchaser of 
both tracts. Vhis suit was instituted 27 Angust, 1935. 

The mere statement of the pertinent facts discloses that the plaintiffs 
discovered the falsity of the alleged representations made by the defend- 
ant to induce them to purchase the land and to execute a mortgage 
almost six years prior to the institution of this suit, and that they waited 
more than three years after the foreclosure of the deed of trust before 
taking action. It may be that the economic conditions existing at that 
time led the plaintiffs to believe that in no event did they have any real 
financial interest in the property. Whatever may have been the moving 
cause of their delay, it appears from this record that the plaintiffs’ own 
neghgence and lack of diligence has caused them to lose any rights they 
may have had in the premises. One whose laches is so pronounced 
cannot suecesstully seek relicf in a court of equity, whatever his original 
rights may have been. 

In the argument here counsel for the plaintiffs stressed the evidence 
tending to show the circumstances under which the commissioner’s deed 
was executed. Even should it be conceded that this testimony tends to 
establish a fraud upon the court, it is to be doubted that the purchaser 
could take advantage of it. Certainly the contention that these cireum- 
stances invalidates the trust deed executed by the plaintiffs is not avail- 
able to the plaintiffs. While they did not originally receive the deed, it 
was on record and the plaintiffs could have discovered, by the exercise of 
ordinary diligence, the full circumstances of the sale. They let more 
than six years elapse before discovering the provisions of the special 
procecdings and the deed, never having gone to the register’s office for 
that purpose. They ascertained the truth only wher the deed was 
offered in evidence by the defendant. Nor are any facts in relation to 
the circumstances surrounding the sale of the land pleaded in the com- 
plaint. 

It is unfortunate that the plaintiffs were unable to pay for the land 
purchased, and that in attempting to acquire more prcperty they lost 
that which they already had. This is but a casualty of the adverse 
economic conditions then existing and the laches of the plaintiffs them- 
selves. They have slept upon their rights. The judgment below is 


Affirmed. 
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BELLE STOCKTON v. LORA MANEY., 


(Filed 13 October, 1937.) 


1. Curtesy § 1— 
Where the court finds that a wife died intestate seized in fee of certain 
lands, and left her surviving her husband and a child by such husband, 
the husband is entitled to an estate by the curtesy in the lands. C. S., 
2519. 
2. Insurance § 17— 
A tenant by the curtesy has an insurable interest in buildings and 
structures on the lands. 
3. Insurance §§ 19, 24d: Trusts § 15—Nothing else appearing, policy pro- 
cured by life tenant insures only his interest in the property. 


Nothing else appearing, a policy of fire insurance which a tenant by the 
curtesy procures to be issued to him, insures only his interest in the 
dwelling insured, and upon its destruction by fire, the life tenant is en- 
titled to the entire proceeds of the policy, and the remainderman has no 
interest in other property bought by the life tenant with the proceeds 
thereof. 


APPEAL by plaintiff from Johnston, J., at August Term, 1937, of 
Buncomse, Affirmed. 

This is an action for judgment that plaintiff is the sole owner, in fee, 
of certain lots or parcels of land described in the complaint; that the 
defendant has no right, title, interest, or estate in or to said lots or 
parcels of land; and that defendant’s claim to an interest in said lots 
or parcels of land is a cloud upon plaintiff’s title. 

In her answer, the defendant alleges that she is the owner in fee of 
an undivided one-third interest in the lots or parcels of land described 
in the complaint under the last will and testament of James W. Burle- 
son, deceased. 

When the action was called for trial, both plaintiff and defendant 
waived trial by jury of the issues raised by the pleadings, and agreed 
that the court should find the facts. Accordingly, the court found the 
facts to be as follows: 

“1, The plaintiff Belle Stockton is:the daughter and sole heir at law 
of Miria E. Burleson, who died during the year 1924, leaving surviving 
her husband, James W. Burleson, who was the father of the plaintiff. 

“9, At her death Miria E. Burleson was seized in fee and in posses- 
sion of (1) two lots of land situate in the town of Barnardsville, Bun- 
combe County, North Carolina, known as the Matt Burleson lots; and 
one tract or parcel of land situate on the north fork of Ivey Creek, in 
Buncombe County, North Carolina, known as the McKinney tract. 

“3, After the death of Miria E. Burleson in 1924, her husband, James 
W. Burleson, the father of the plaintiff, entered into possession of said 
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lots and parcel or tract of land, and remained in such possession until 
his death in 1936. 

“4, After the death of Miria E. Burleson and while he was in posses- 
sion of the said lots and parcel or tract of land, James E. Burleson 
procured the issuance of a policy of insurance insuring him against loss 
or damage by fire on a dwelling house located on one of the lots situate 
in the town of Barnardsville, described in the complaint, at the date of 
the death of Miria E. Burleson; the said dwelling house was destroyed 
by fire during the month of September, 1984; and the amount due under 
said policy of insurance, to wit: $2,808.13, was paid by the insurer to 
James W. Burleson. 

“5. Thereafter James W. Burleson purchased a house and lot known 
as No. 40, All Souls Crescent, in Biltmore, Buncombe County, and also 
a lot in the town of Barnardsville, Buncombe County; the said James W. 
Burleson caused both of said lots to be conveyed to him in fee; he paid 
for the said house and lot in Biltmore the sum of $1,500, and for the 
lot in Barnardsville, the sum of $650.00. Both said sums were paid by 
James W. Burleson out of the money paid to him under the policy of 
insurance insuring the dwelling house located on the lot in the town of 
Barnardsville, against loss or damage by fire. 

“On the foregoing facts, the court was of opinion and accordingly 
held: 

“(1) That the plaintiff is the owner and is entitled to the possession 
of the two lots of land situate in the town of Barnardsville, and of the 
tract or parcel of land situate on the north fork of Ivey Creek in 
Buncombe County, North Carolina, and, 

“(2) That the lot in Biltmore, and the lot in Barnardsville, both of 
which were purchased by James W. Burleson and paid for by him out of 
the money paid to him under the policy of insurance on the dwelling 
house located on the lot in Barnardsville which was owned by Miria E. 
Burleson at her death, were owned by James W. Burleson in fee at 
his death, and descended to his heirs at law, or passed under his last 
will and testament to the devisees named therein.” 

From judgment in accordance with the opinion of the court, the plain- 
tiff appealed to the Supreme Court, assigning as error so much of the 
judgment as is adverse to her contentions. 


C. #. Blackstock for plaintiff. 
Rh. M. Wells and J. G. Merrimon for defendant. 


Connor, J. On the facts found by the court, at the death of his wife, 
Miria E. Burleson, James W. Burleson was entitled to an estate by the 
eurtesy for his life in the two lots of land which are situate in the town 
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of Barnardsville and in the tract or parcel of land which is situate on 
the north fork of Ivey Creek, in Buncombe County, North Carolina. 
C. §., 2519. 

AAs such tenant for life, James W. Burleson had an insurable interest 
in the dwelling house which was located on one of the lots situate in the 
town of Barnardsville and which was owned by Miria E. Burleson in 
fee at her death. 26C. J., p. 34, see. 17. 

Nothing else appearing (ITouck v, Ins. Co., 198 N. C., 305, 15 S. E., 
628; 21 C. J., p. 954, sec. 92 [9]), the policy of insurance which 
James W. Burleson procured to be issued to him on the dwelling house, 
insured only his interest in said dwelling house. It did not insure the 
plaintiff, as remainderman. When the dwelling house was destroyed by 
fire, the amount due under the policy was paid to James W. Burleson, 
to cover his loss. The plaintiff had no interest in said amount, and 
therefore, in no event, in the lots purchased by James W. Burleson and 
paid for by him out of said amount. See Batts v. Sullivan, 182 N. C., 
129, 108 S. E., 511. 

There is no error in the judgment. It is 


Affirmed. 





STATE v. MELTON BAKER. 
(Filed 18 October, 1937.) 


1. Abortion § 8—Evidence held sufficient for jury on issue of defendant’s 
guilt of advising and procuring criminal abortion. 


The evidence favorable to the State tended to show that defendant had 
been friendly with deceased and had visited her frequently for eighteen 
months prior to her fatal illness, that she left her mother’s home with 
defendant, about twelve noon one Sunday, in apparently good health, 
that defendant returned her to her mother’s home early the following 
Monday morning in bad physical condition, that the abortion took place 
during that time, and that it caused peritonitis resulting in death. Held: 
The evidence, although contradicted in material aspects by defendant’s 
evidence, was sufficient to show facts from which the jury could reason- 
ably infer that defendant willfully and feloniously advised and procured 
the commission of a criminal abortion, and defendant’s motion to nonsuit 
was properly overruled. 


2. Criminal Law § 52b— 


Evidence which tends to prove the fact in issue, or which conduces to 
that conclusion as a fairly logical and legitimate deduction, and which 
raises more than a mere suspicion or conjecture of guilt, is sufficient to be 
submitted to the jury, it being for the jury to say whether they are 
convinced beyond a reasonable doubt of the fact of guilt. 
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3. Criminal Law § 53f— 


A misstatement by the court of the testimony of a witness must be 
called to his attention in apt time to afford opportunity for correction in 
order for an exception based thereon to be considered cn appeal. 


BARNHILL, J., took no part in the consideration or decision of this case. 


AprpreaL by defendant from F'rizzelle, J., at March Term, 19387, of 
Nasu, No error. 

The defendant was tried on an indictment in which it was alleged 
that “Melton Baker, late of the county of Nash, on the ...... day of June, 
1936, with force and arms, at and in the county aforesaid, willfully and 
feloniously did advise and procure one Madell Williams, then pregnant 
and quick with child, to take medicine, drugs, and other substances, and 
to use and employ, and to have used and employed certain instruments 
and other means with intent thereby to destroy such child, such not 
being necessary to preserve the life of the said Madell Williams, against 
the form of the statute in such case made and provided, and against the 
peace and dignity of the State.” 

There was a verdict of guilty. 

From judgment that he be confined in the State’s Prison for a term 
of not less than three or more than five years, the defendant appealed to 
the Supreme Court, assigning errors in the trial. 


Attorney-General Seawell and Assistant Attorney-General MeMullan 
for the State. 
T. 7. Thorne and T. A. Burgess for defendant. 


Connor, J. Madell Williams died in a hospital in the city of Rocky 
Mount, N. C., on 1 July, 1936. 

At the trial of this action there was evidence for the State tending to 
show that her death was the result of peritonitis caused by a criminal 
abortion, which was committed some time between 12 o’clock noon on 
Sunday, 7 June, 1936, and the early morning of Monday, 8 June, 1936. 

There was evidence for the State further tending to show that the 
deceased, Madell Williams, left her mother’s home in Nash County about 
12 o’clock noon on Sunday, 7 June, 1936; in an autornobile with the 
defendant Melton Baker, who had called for her there; that at the time 
she left her mother’s home, with the defendant, the deceased was appar- 
ently in good health; that when she returned to her mother’s home with 
the defendant, early Monday morning, she was in bad phvsieal condition, 
and immediately went to bed; and that she remained in bed for about a 
week, at her mother’s home, and then, upon the advice of a physician, 
was taken to the hospital at Rocky Mount, where she remained until 
her death. 
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The evidence for the State further tended to show that on the day 
after the deceased was taken to the hospital, her mother went to see the 
defendant, who lived a short distance from her home, and who had been 
visiting the deceased for about 18 months prior to her death; that at the 
request of the mother of the deceased, the defendant went at once to 
the hospital in Rocky Mount, and there saw and talked with the de- 
ceased; and that the defendant agreed to pay and did pay for the medical 
service and hospital expenses rendered to and incurred by the deceased. 

The defendant denied that he had advised or procured the commission 
of an abortion upon the deceased, or that he was responsible for her con- 
dition. He admitted that he had visited the deceased frequently prior 
to her illness, and testified that his relations with her were at least 
friendly. He further admitted that he paid her bill for medical services 
and hospital expenses, and testified that he did so because of his friend- 
ship for her and her mother. 

Evidence for the defendant tended to show that he did not take the 
deceased from her mother’s home, in an automobile, on Sunday, 7 June, 
1936, and that he was not with her at any time during said day away 
from her mother’s home. 

The evidence for the State was sufficient to show facts from which the 
jury could reasonably infer that the defendant willfully and feloniously 
advised and procured the commission of a criminal abortion upon Madell 
Williams, and was for that reason properly submitted, together with 
the evidence for the defendant, to the jury. There was no error in 
the refusal of the trial court to allow defendant’s motion at the close of 
all the evidence for judgment as of nonsuit. 

In 8S. v. A{cLeod, 198 N. C., 649, 152 S. E., 895, it is said: “The 
general rule is, that if there is any evidence tending to prove the fact 
in issue, or which reasonably-conduces to its conclusion as a fairly logical 
and legitimate deduction, and not merely such as raises a suspicion or 
conjecture in regard to it, the case should be submitted to the jury; 
otherwise not, for short of this, the judge should direct a nonsuit, or an 
acquittal on a criminal prosecution. 8. v. Vinson, 63 N. C., 335. But 
if the evidence warrant a reasonable inference of the fact in issue, it is 
for the jury to say whether they are convinced beyond a reasonable 
doubt of such fact, the fact of guilt. S. v. Blackwelder, 182 N. C., 899, 
109 S. E., 644.” 

A careful examination of the record in this appeal fails to disclose 
any error in the trial. 

If, as contended by the defendant, the Judge, in response to questions 
of jurors, inadvertently misstated the testimony of certain witnesses for 
the State, the defendant should have called such misstatement to the 
attention of the judge, before the jury retired. In such case, the judge 
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would have had an opportunity to correct his alleged misstatement. A 
defendant cannot rely upon a general exception to an inadvertent mis- 
statement by the judge of the testimony of a witness where, as in the 
instant case, the ground for such exception was not brought to the atten- 
tion of the judge before the case was submitted to the jury. See S. v. 
Sterling, 200 N. C., 18, 156 S. E., 96. 

The judgment is affirmed. 

No error. 


Barnuitt, J., took no part in the consideration or decision of this case. 





G. P, HUGHES v. S. E. LONG, DEFENDANT, AND GULF REFINING 
COMPANY, INTERVENER. 


(Filed 18 October, 1937.) 


1. Landlord and Tenant § 17—Parties held not to have intended cancella- 
tion of sublease on undisputed facts of this case. 


A., having a leasehold estate in a filling station for a period of years, 
assigned his lease to B., who subleased back to A. for the entire period, 
and then conveyed his interest in the property to C., subject to the rights 
of A. under the sublease. C. then leased the property to A. for a period of 
one year, at a rental of one cent on every gallon of gas sold, and A. 
operated the station, but prior to the expiration of the one-year period 
the agreement was canceled by mutual consent, and A. leased to B. and 
asked C. to “change over his gas contract” to D. C. then rented to D. 
for one cent a gallan of gas sold, the contract being in the same terms 
as the “gas contract” which A. asked to be “changed over.” D. went into 
possession and operated the station, paying A. the stipulated monthly 
rental under his agreement with A., and paying C. the rental of one cent 
a gallon for gas sold in accordance with his agreement with C. There- 
after D. refused to pay A. further rent, D. and C. contending that A. 
relinquished all right in the property when the “gas contract” between 
A. and ©. was canceled by mutual consent. Held: The cancellation of the 
“gas contract” did not affect the sublease from B. to A., and C. took 
subject to A.’s rights thereunder, and the parties themselves construed 
their rights under the agreements by D.’s going into possession and paying 
rents to A. and C. under his respective agreements with them, and A. is 
entitled to possession of the property upon D.’s refusal and failure to pay 
the monthly rental stipulated in the agreement between them. 


2. Contracts § 8— 


The courts will generally adopt that construction given the agreement 
by the parties themselves before differences between them. 


AppreaL by defendant and intervener from the Superior Court of 
Nortuampton, Grady, J., presiding. Affirmed. 
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This was a proceeding for the possession of a gasoline service station 
near Jackson, North Carolina, instituted by plaintiff, alleged lease- 
holder, against defendant Long, sublessee, alleged to be holding over. 
The Gulf Refining Company was permitted to intervene, claiming a 
leasehold on the premises and to be the lessor of defendant Long. 

At the trial it was agreed that no issue of fact was presented by the 
evidence, and that the presiding judge should determine the rights of 
the parties upon the written leases and oral testimony offered. From 
judgment that the plaintiff was the owner of a leasehold in the premises, 
and that defendant Long was in wrongful possession thereof, and that 
intervener’s lease was subordinate to plaintiff’s right, both the defendant 
and the intervener appealed. 


Eric Norfleet for plaintiff, appellee. 
Gay & Midyette for Gulf Refining Company, intervener. 


Devin, J. The material facts were not controverted. They may be 
briefly summarized as follows: The owners of the real estate, whose 
title is not involved, leased the premises to the plaintiff Hughes for a 
term ending 14 August, 1939. On 30 November, 1929, for a valuable 
consideration, plaintiff assigned and conveyed his lease to H. O. Carlton, 
and H. O. Carlton, on the same date, leased the premises again to 
plaintiff for the term ending 14 August, 1939, at a rental of fifteen 
dollars per month. 

On 1 February, 1931, H. O. Carlton assigned and conveyed all his 
interest in the lease to the intervener, Gulf Refining Company, expressly 
excepting and reserving, however, all the right and interest acquired by 
plaintiff Hughes under the sublease to him dated 30 November, 1929, 
thereby substituting Gulf Refining Company for Carlton as owner of 
the lease, subject to the right of plaintiff to his sublease thereon for the 
entire period. Plaintiff operated the service station. 

On 29 May, 1935, Gulf Refining Company and plaintiff entered into 
a new contract of rental, for a period of one year, for the payment of 
one cent on each gallon of gasoline sold to be paid as rent. On 17 
December, 1935, plaintiff made and signed an entry on the last men- 
tioned contract of 29 May, 1935, “Canceled by mutual consent.” 

On 15 December, 1935, plaintiff leased the premises to defendant Long 
for a rental of one dollar per day, and defendant Long paid that rent 
for the period of one year and until 15 December, 1936, since when he 
has failed and refused to pay, and remains in possession of the premises. 
This proceeding was instituted 10 February, 1937. 

On 17 December, 1935, intervener, Gulf Refining Company, executed 
a lease of the property to defendant Long for a year for payment as 
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rental of one cent per gallon on gasoline sold. This lease is in same 
form as that given plaintiff on 29 May, 1935, 

Plaintiff testified that at the time he turned the service station over to 
defendant Long he so advised the intervener, and asked that his “gas 
contract” be “ehanged over” to Long, and testified: “We changed it.” 

Upon these facts, the appellants’ coutention is that the plaintiff, on 
29 May, 1985, then in possession of the premises under the imtervener, 
entered into a new agreement, the terms of which were inconsistent with 
and in substitution for the existing contract, and that when he consented 
to cancel and surrender the Jease of 29 May, 1935, he parted with all 
interest in the premises, and should not now be allowed fo assert any 
right thereto. 

But it is apparent that plaintiff’s sublease from Carlton for the period 
ending 14 August, 1939, has not been abrogated. It was expressly 
acknowledged in the conveyance from Carlton to the Gulf Refining Com- 
pany, and excepted from the provisions of the latter’s lease. It was 
still subsisting and was not caneeled, nor intended to be canceled, by the 
later agreement, which provided for payment based on the quantity of 
gasoline sold, and was limited to one year. It would seem that the 
plaintiff’s understanding, when he consented to cancel the contract of 
29 May, 1935, was that he “changed over his gas contract” to Long. 
He testified this was done with the knowledge and consent of intervener. 
Certainly it is not controverted that thereupon Long went into posses- 
sion of the service station, paying intcrvener one ceut per gallon for 
gasoline sold and paying plaintiff one dollar per day for the period of 
one year, and until 15 December, 1936. This was the construction 
placed upon these leases and contracts by the parties themselves, and 
their course of dealing was in accordance with this interpretation, until 
shortly before the institution of this proceeding. 

There is a well defined rule of construction that, in cases of doubtful 
meaning of the language of contracts, the interpretation the parties 
themselves have put upon them will ordinarily be followed by the courts. 
Cole v. Fibre Co., 200 N. C., 484. 

We conclude that the court below has correctly decided the contro- 
versy, on the leases and evidence offered, and that the judgment to the 
effect that plaintiff’s sublease of the premises is subsisting, and that as 
lessee of the intervener he is entitled to the possession of the premises, 
and that defendant wrongfully withholds possession from him, was prop- 
erly entered. 

Judgment affirmed. 
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N. C. HENRY vy. FARMER HERBERT SANDERS. 
(Filed 18 October, 1987.) 


Judgments § 19c——Grantee having knowledge of maiden name of grantor 
takes subject to lien of judgment against grantor indexed under 
maiden name, 


Judgment was obtained against a single woman, but was docketed after 
her marriage and indexed in her maiden name. Thereafter she acquired 
property, which she subsequently sold to defendant. Defendant had 
knowledge of her maiden name, but failed to inform his lawyer who 
investigated the title. Held: Defendant having knowledge of the name 
of his grantor before her marriage, took with notice of the prior judg- 
ment, since a search of the records under her maiden name would have 
disclosed the judgment, and the failure of defendant to impart his knowl- 
edge to his attorney cannot affect the rights of the parties. C. S., 6f8, 
614. 


Appray by defendant from Alley, J., at July-August Term, 1937, of 
TrANSYLVANIA. Judgment affirmed. 

The controversy without action was submitted upon an agreed state- 
ment of facts, the material portions of which may be concisely stated in 
chronological order as follows: 

On 21 October, 1980, plaintiff obtained judgment in the sum of 
$161.00 before a justice of the peace against Minnie Brewer. 

On 2 January, 1931, Minnie Brewer married H. C, Baynard. 

On 4 March, 1931, plaintifi’s judgment was docketed in the Superior 
Court of Transylvania County (the county in which the land lies and 
where all the parties except plaintiff reside), and was indexed and cross 
indexed in the name of Minnie Brewer. 

On 1 October, 1984, H. C. Baynard died, leaving a will in which he 
devised the premises to his wife, Minnie Baynard. 

On 11 August, 19386, Minnie Baynard conveyed the land (8 acres) in 
fee to the defendant. 

It was admitted that the defendant Sanders had actual knowledge at 
the time that the name of Minnie Baynard before her marriage was 
Minnie Brewer; that he employed an attorney to examine the title, but 
did not inform his attorney of the former name of Minnie Baynard, and 
the attorney reported that the title was good. 

Plaintiff seeks to subject the land to levy and sale under execution 
by virtue of the lien of his judgment. The court below held that the 
judgment constituted a lien on the land conveyed by Minnie Baynard 
(formerly Minnie Brewer), and that plaintiff was entitled to have execu- 
tion issue. Judgment was entered accordingly, and defendant appealed. 
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G. H. Valentine for plaintiff, appellee. 
Ralph H. Ramsey, Jr., for defendant, appellant. 


Devin, J. The question presented by this appeal 1s whether a judg- 
ment entered against an unmarried woman in her name at that time 
and docketed shortly after her marriage and consequent change of name, 
constitutes a len on after acquired real property. The statute (C. B., 
613) requires that judgments shall be indexed and cross indexed, and 
that the entries must contain the names of the parties. While docketing 
is not an essential condition to the efficacy of a judgment, docketing 
1g required in order that third persons may have notice of the existence 
of the judgment lien. Trust Co. v. Currie, 190 N. C., 260. C.S., 614, 
provides that a judgment docketed on the judgment docket of the Supe- 
rior Court of any county “is a lien on the real property, in the county 
where the same is docketed, of every person against whom any such 
judgment is rendered, and which he has at the time of docketing thereof 
in the county in which such real property is situated, or which he 
acquires at any time thereafter.” 

In Dewey v. Sugg, 109 N. C., 329, it was said that these statutes were 
intended “to enable any person to learn that there is a docketed judg- 
ment in favor of a certain party or parties, and against certain other 
parties. . . . The purpose is, that the index shall point to a judg- 
ment against the particular person inquired about if there be a judgment 
on the docket against him.” Trust Co. v. Currie, supra. 

Appellant contends that on the facts stated the plaintiff’s lien was 
lost and cites in support of his view the case of Huff v. Sweetser, 8 Cal. 
App., 689 (1908), where, upon facts somewhat similar, the Court held 
the purchaser took title freed from the lien of the judgment. While the 
reasoning in that case is persuasive, we are not inclined to apply it to 
the facts in the case at bar. 

A purchaser of land is affected with such notice as the docket and 
index entries afford. “If they (the entries) are of such character as 
would induce a cautious and prudent man to make an examination, he 
must make such investigation, or the failure to do so will be at his peril.” 
Metz v. Bank, 7 Neb., 165. 

Here it is admitted that the defendant knew that the name of his 
grantor before her marriage to Baynard was Minnie Brewer. An ex- 
amination of the judgment docket for the name of Minnie Brewer would 
have revealed plaintiff’s judgment. The fact that he did not impart 
his knowledge of the pertinent facts to his attorney cannot avail him. 

We concur in the ruling of the court below, and the judgment is 

Affirmed. 
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RAY T. DENT v. THE ENGLISH MICA COMPANY. 
(Filed 18 October, 1937.) 


1. Appeal and Error § 87e—— 


Findings of fact made by a referee, approved by the judge of the 
Superior Court, are conclusive on appeal to the Supreme Court if they 
are supported by any competent evidence. 


2. Reference § 9— 

Upon appeal to the Superior Court in a consent reference, the trial 
judge has the power to make his own findings of fact upon matters pre- 
sented by exceptions, 

3. Appeal and Error § 40a— 

Where the findings of fact of the referee are supported by evidence 
and are approved by the trial court, judgment in accordance with correct 
conclusions of law based on the facts will be affirmed. 

4. Appeal and Error § 8— 

Where a party contends in the Superior Court that no contract existed 
between him and the adverse party at the time, he may not contend on 
appeal to the Supreme Court that the contract alleged is not binding or 
enforceable, since the appeal will follow the theory of trial in the lower 
court. 


WINBORNE, J., took no part in the consideration or decision of this case. 


Apprat by defendant from Clement, J., at July-August Term, 1937, 
of MitcHEL. 

Civil action to recover for services rendered under contract of employ- 
ment and for damages resulting from the breach of said contract. 

Upon denial of the contract (under which plaintiff served as plant 
manager of defendant corporation), and counterclaim or cross demand 
for moneys overpaid the plaintiff, there was a reference under the Code, 
apparently by consent, though no order of reference appears on the 
record. The report of the referee, which appears only in the judgment, 
finds for the plaintiff on his first cause of action ($5,842.54, with inter- 
est), against him on the second, and denies the defendant’s counterclaim. 

Upon exceptions duly filed, the matter came on for hearing at the 
July-August Term, 1937, Mitchell Superior Court, and resulted in adop- 
tion and confirmation of the referee’s report. Defendant appeals, assign- 


ing errors. 


McBee & McBee and Harkins, VanWinkle & Walton for plaintiff, 
appellee. 
Hamilton Douglas and Alfred S. Barnard for defendant, appellant. 
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Stacy, C. J. It is the established rule of procedure in this jurisdic- 
tion that the findings of fact made by a referee, adopted and concurred 
in by the judge of the Superior Court, are conclusive on appeal, if they 
are supported by any competent evidence. C. S., 578; S. v. Jackson, 
1838 N. C., 695, 110 S. E., 593; Dorsey v. Mining Co., 177 N. C., 60, 
97 S. E., 746; Comrs. v. Abee Bros., 175 N. C., 701, 96 S. E., 21; 
Hudson v. Morton, 162 N. C., 6, 77 8. E., 1005; Thornton v. McNeely, 
144 N. C., 622, 57 S. E., 400; Hunter v. Kelly, 92 N. C., 285. Indeed, 
it was said in Boyle v. Stallings, 140 N. C., 524, 58 S. E., 346, that the 
Supreme Court has “no power to review the conclusions of fact as found 
by the referee and sustained by the judge, unless it appears that such 
findings have no evidence to support them.” The rule, of course, is 
otherwise in the Superior Court, where the judge, upon exceptions, may 
make his own findings of fact. J/ineral Co. v. Young, 211 N. C., 387, 
190 8S. E., 520; Anderson v. McRae, zbid., 197, 189 S. E., 639; Maxwell 
ve R, &., 208 N. C., 397, 181 S. E., 248; Dumas v. Morrison, 175 N. C., 
431, 95 S. E., 775. 

Here, the findings of fact made by the referee are amply supported by 
competent evidence, and his conclusions of law, based thereon, are cor- 
rect. These have been adopted and concurred in by the judge. Hence, 
upon the record, the judgment will be upheld. 

Before the referee, and in the court below, the position of the defend- 
ant was, that no contract of employment existed between the plaintiff 
and the defendant during the time for which plaintiff sues. On appeal, 
the position of defendant is that the contract is not birding or enforce- 
able. This is taking “two bites at the cherry.” Thompson v. Funeral 
HTome, 205 N. C., 801, 172 S. E., 500. Having tried the case upon one 
theory, the law will not permit the defendant to change its position, or 
“to swap horses between courts in order to get a better mount in the 
Supreme Court.” Weil v. Herring, 207 N. C., 6, 175 S. E., 836; Hol- 
land v, Dulin, 206 N. C., 211,173 8. E., 310. “The theory upon which 
a case is tried must prevail in considering the appeal, and in interpreting 
a record and in determining the validity of exceptions”—Brogden, J., 
in Potts v. Ins. Co., 206 N. C., 257, 174 S. E., 123. 

No damages were awarded the plaintiff for breach of the contract. 
His recovery has been limited to services rendered thereunder. No 
sufficient cause has been made to appear for disturbing the judgment. 

Affirmed. 

WInBORNE, J., took no part in the consideration or decision of this 
case. 7 
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LAT R. YOUNG, ADMINISTRATOR OF ESTATE OF RALPH YOUNG, v. 
MAYLAND MICA COMPANY anp ED VANCE. 


(Filed 13 October, 1937.) 


1. Master and Servant § 49—Refusal to dismiss on ground that Industrial 
Commission had exclusive jurisdiction held supported by jury’s finding. 


Where, in an action instituted in the Superior Court, the jury finds 
upon conflicting evidence that defendant employer regularly employed less 
than five employees, there being no contention that the employer and 
employees had voluntarily elected to be bound by the Compensation Act, 
Cc. 8., SOS1 (u) (b), Judgment overruling defendant’s plea to dismiss on 
the ground that the action was within the exclusive jurisdiction of the 
Industrial Commission is without error. 

2. Courts § tc—Conflicting evidence as to fact determining jurisdiction of 
Industrial Commission held properly submitted to jury. 


Where a plea to the jurisdiction of the Superior Court is filed on the 
ground that the Industrial Commission has exclusive jurisdiction, the 
Superior Court has the duty and power to find the jurisdictional fact, and 
where the plea is dependent upon the number of employees regularly 
employed by defendant, and the evidence on the point is conflicting, the 
evidence is properly submitted to the jury for their determination of the 
jurisdictional fact. 


APPEAL by defendant from Clement, J., at January Term, 1937, of 
YANCEY. 

Action to recover damages for alleged wrongful death. 

Plaintiff filed complaint alleging actionable negligence and damages. 
The defendant filed answer and dented the allegations of the complaint, 
and further set up plea denying the jurisdiction of the Superior Court 
to hear and determine the issues involved, for that it alleges the North 
Carolina Workmen’s Compensation Act applies in that the defendant 
was engaged in business in Newdale, Yancey County, having regularly 
in service in its said business more than five employees, including the 
plaintifi’s intestate; and that the accident resulting in the death of plain- 
tiff’s intestate arose out of and in the course of his employment within 
the meaning of the Workmen’s Compensation .Act. 

The following issue, among others, was submitted to the jury: “Did 
the defendant regularly employ in its service less than five employees ?” 
This was answered in the affirmative. 

From judgment on verdict rendered defendant appealed, assigning 
error. 


Charles Hutchins and Anglin & Randolph for plaintiff, appellee. 
J. W. Ragland for defendant, appellant. 
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STATE v. BREWINGTON. 

Winzeorne, J. The principal question involved on this appeal is as to 
jurisdiction. The defendant challenges jurisdiction of the Superior 
Court, and contends that the parties are subject to the provisions of the 
North Carolina Workmen’s Compensation Act. On the facts found, 
this contention is not sustained. 

The Workmen’s Compensation Act does “not apply . . . to any 
person, firm, or private corporation that has regularly in service less 
than five employees in the same business within the State,” unless such 
employees and their employers voluntarily elect to be bound by the 
act in the manner therein provided. C.S., 8081 (u) (b). 

It is not contended in the instant case that the parties have volun- 
tarily elected to be bound. The only question of fact is as to the number 
of employees regularly in service in the business of the cefendant in this 
State. This 1s a jurisdictional fact which the Superior Court has the 
duty and power to find. Aycock v. Cooper, 202 N. C., 500; 163 S. E., 
569. 

There is evidence tending to show that there were four men employed 
at the time the intestate was injured. There was also testimony tending 
to show that the plant was sometimes operated by less than four men, 
sometimes by one man, and at one time by two men. The father of the 
intestate testified: “My boy was about what they had to boss.” There 
was also testimony that four men were employed in the day and four at 
night; that some of the men would be out part of the time; and “they 
tried to get along with less than four.” On this conflicting evidence it 
was proper for the fact to be determined by submission of an issue to the 
jury. The jury did not accept defendant’s contention. In the trial and 
judgment we find 

No error. 


STATE v. FRANKLIN BREWINGTON. 


(Filed 18 October, 1937.) 
1. Seduction § 1— 


The essential elements of the statutory offense of seduction are (1) 
seduction, (2) promise of marriage, (3) innocence and virtue of the 
prosecutrix. 


2. Seduction § 8— 


By provision of the statute, C. S., 4339, there must be evidence of each 
of the essential elements of seduction, independent of the testimony of 
prosecutrix, in order to sustain a conviction. 
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3. Seduction § 8—Held: Nonsuit should have been granted for failure of 
supporting evidence as to innocence and virtue of prosecutrix. 


In this prosecution for seduction, the only evidence outside the testi- 
mony of prosecutrix on the question of her innocence and yirfue was the 
testimony of a witness, in answer to a question as to her general reputa- 
tion, that he knew her when he saw her and had heard nothing for or 
against her. Held: Defendant’s motion to nonsuit for failure of support- 
ing evidence on the element of the innocence and virtue of prosecutrix 
should have been allowed. 


AppraL by defendant from Harris, J., at April Term, 1937, of Wayne. 
Reversed. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
J, Fawon Thomson for defendant, appellant. 


Scuenck, J. The defendant was convicted upon a bill of indictment 
charging a violation of C. S., 4839, which reads: “If any man shall 
seduce an Innocent and virtuous woman under promise of marriage, he 
shall be guilty of a felony, and upon conviction shall be fined or impris- 
oned at the discretion of the court, and may be imprisoned in the State’s 
Prison not exceeding the term of five years: Provided, the unsupported 
testimony of the woman shall not be sufficient to convict. *i 

When the State had produced its evidence and rested its case, the 
defendant moved to dismiss the action and for judgment of nonsuit 
(C. S., 4648), and the court’s refusal to allow the motion is the basis of 
an exceptive assignment of error. 

The constituent elements of the offense against which the statute 
inveighs, and which must be proven beyond a reasonable doubt, are: 
(1) Seduction, (2) promise of marriage, (3) innocence and virtue of 
the prosecutrix, and, in addition, the statute contains the proviso that 
“the unsupported testimony of the woman shall not be sufficient to 
convict.” This proviso requires evidence of facts and circumstances 
independent of the testimony of the prosecutrix tending to establish each 
of the constituent elements of the crime. S. v. Morbes, 210 N. C., 567; 
S.v. Patrick, 204 N. C., 299. 

It may be conceded that there is in this case supporting evidence of 
all the constituent elements of the offense except that of the innocence 
and virtue of the prosecutrix. The only evidence offered to establish 
such innocence and virtue is the testimony of the witness R. B. Radford, 
as follows: 

“Q. Do you know the girl (prosecutrix) ? 

“A. I know her when I see her. 
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“Q. Do you know her reputation in the community, whether good 
or bad ¢ 

“A. Nothing against her, or for her, that I know of. J just know 
her when I see her, that’s all.” 

Whuile it has been repeatedly held by this Court that evidence of the 
good character or reputation of the prosecutrix prior to the alleged 
seduction is sufficient to constitute supporting testimony within the 
meaning and requirement of the statute, S. 2. Morton, 100 N. C., 443; 
S. vw. ddalonee, 154 N. C., 200; 8. v. Moody, 172 N. C., 967; S. ¢. 
Patrick, supra, we think that the testimony of the witness Radford 
fails to support the testimony of the prosecutrix tending to establish her 
good character or reputation, or mnocence and virtue. The positive 
testimony of the witness is “I just know her when I see her, that’s all.” 
The rest of his testimony is negative, and has no probative force. 

Because the testimony of the prosecutrix as to her innocence and 
virtue, a constituent element of the offense, was unsupported, the defend- 
ant’s motion for judgment of nonsuit should have been allowed, 

The judgment below is 

Reversed, 





T. L. EDGE Et au. v. NORTH STATE FELDSPAR CORPORATION. 
(Tiled 18 October, 1937.) 


1. Reformation of Instruments § 11—Verdict held fatally defective as 
being in the alternative. 


In a suit for reformation, an issue whether the clause sought to be 
inserted by plaintiff was omitted from the deed “by mutual mistake or 
by the fraud of grantee’ is defective as being in the alternative, and 
on appeal from judgment entered on an affirmative answer thereto a new 
trial will be awarded, since the verdict is uncertain and establishes neither 
proposition with definiteness. 


2. Trial § 37— 

Two distinct propositions, to which different answers might be returned, 
Should not be submitted to the jury in one issue, and where such propo- 
sitions are submitted in the alternative in one issue, an affirmative answer 
thereto is fatally defective for uncertainty and ambiguity. 

3. Same— 


While a verdict will be interpreted with reference to the pleadings, 
evidence, admissions of the parties, and charge of the court. an affirma- 
tive answer to an issue embodying two separate propositions in the 
alternative cannot be made definite by such interpretation. 


ApreaL by defendant from Clement, J., at January Term, 1937, of 
YANCEY. 
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Civil action to reform deed and to declare rights of parties under the 
deed as reformed. 

On 22 May, 1923, plaintiffs executed and delivered to defendant deed 
for mill site situated in Yancey County, containing about an acre of 
land, and it is alleged that a reverter clause, in case the mill ceased to 
operate, was omitted through the mutual mistake of the parties. 

On the trial, plaintiff was allowed to amend so as to allege that the 
omission was occasioned by the fraud of the grantee. 

The jury returned the following verdict : | 

“Was the provision that the property conveyed in the deed should 
revert to the grantors when the mill ceased to operate omitted from the 
deed of T. L. Edge and wife, Bessie Edge, to the North State Feldspar 
Corporation by mutual mistake or by the fraud of the grantee? Answer: 
eV as.’ ? 

There was a judgment on the verdict, from which the defendant 
appeals, assigning errors. 


Charles Hutchins and Watson & Fouts for plaintiffs, appellees. 
J, W. Ragland and G. D, Bailey for defendant, appellant. 


Stacy, C.J. The verdict is uncertain or ambiguous. Wood v. Jones, 
198 N. C., 356, 151 S. E., 732. It is in the alternative. Pearce v. 
Fisher, 188 N. C., 833, 45 S. E., 638. Its inconclusiveness necessitates 
another hearing. Plotkin v. Bond Co., 200 N. C., 590, 157 S. E., 870; 
Bank v. Broom Co., 188 N. C., 508, 125 S. E., 12; Holler v. Tel. Co., 
149 N. C., 336, 63 S. E., 92. “A verdict finding matter uncertainly 
or ambiguously, is insufficient, and no judgment shall be given thereon.” 
Coke on Littleton, 227, quoted with approval in Crews v. Crews, 64 
N. C., 586. “It is misleading to embody in one issue two propositions 
as to which the jury might give different responses.” Emery v. R. R., 
102 N. C., 209, 9 S. E., 1389; Carey v. Carey, 108 N. C., 267, 12 8. E., 
1088; Mfg. Co. v. Assur. Co., 106 N. C., 28, 10 S. E., 1057; DeHart v, 
Jenkins, 211 N. C., 314, 190 8S. E., 218. 

A verdict, whether upon one or many issues, should be certain and 
determinative of the controversy. Plotkin v. Bond Co., supra; Chap- 
man-Hunt Co. v. Board of Education, 198 N. C., 111, 150 S. E., 713; 
Bank v. Broom Co., supra; McAdoo v. Rf. f., 105 N. C., 140, 11 8. E., 
316; Hmery v. R. fi, supra. 

Here, the alternative verdict establishes neither proposition with 
certainty or definiteness, as the evidence of mutual mistake, if any, is 
very slight, and the sufficiency of the allegation of fraud is quite doubt- 
ful, if not deficient. Pearce v. Fisher, supra. 
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Nor is the verdict capable of interpretation so as to support the judg- 
ment quod recuperet, by proper reference to the pleadings, the evidence, 
the admissions of the parties, and the charge of the court. Newbern v. 
Gordon, 201 N. C., 317, 160 S. E., 182; Short v. Kaltman, 192 N. C., 
154, 134 8. E., 425; Kannan v. Assad, 182 N. C., 77, 108 S. E., 383. 

The rights of the parties have not been sufficiently determined. 

New trial. 





FRED M. PARRISH er au. v. CHARLES E. HARTMAN ET AL. 
(Filed 138 October, 1937.) 


1. Appeal and Error § 10b— 

The allowance by the judge of the Superior Court of appellee’s motion 
to strike out appellant’s purported statement of case on appeal is without 
error upon the court’s finding that the statement of case on appeal was 
not filed within the time allowed. 

2. Appeal and Error § 31b— 

Failure to have a statement of case on appeal does not ipso facto work 
a dismissal, but the Supreme Court may review the record proper for 
errors appearing upon its face. 

3. Judgments § 17b— 

Where the verdict establishes defendant’s indebtedness to plaintiff, but 
does not award interest, a judgment for the indebtedness with interest 
from the date the indebtedness was incurred is in excess of the verdict 
and will be modified to conform fo the verdict. 


APPEAL by defendants from Clement, J., at December Term, 1936, of 
YADKIN. 

Civil action to recover of Charles E. Hartman the sum of $2,500 
with interest, and to have the same declared a lien on certain lands in 
Yadkin County. 

The jury returned the following verdict: 

“1. Is C. E. Hartman the owner of the land deseribed in the complaint 
in fee simple? Answer: ‘Yes.’ 

“9. What sum is C. E. Ilartman indebted to the plaint: ffs? Answer: 
‘$2,500,’ 

“3. Is said sum a charge upon the lands, as alleged in the complaint ! 
Answer: ‘Yes,’” 

The verdict appears on the record three times, twice as above, and 
onee with the second issue answered: ‘$2,500, with interest from 31 
January, 1933.” 
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In the judgment it is decreed that “the said $2,500, with interest from 
5 January, 1933, be and the same is hereby adjudged a charge and lien 
on the lands above referred to.” 

The defendants gave notice of appeal in open court, and were allowed 
40 days to prepare and serve their statement of case on appeal. The 
trial term of court adjourned 17 December, 1936, and appellants’ state- 
ment of case on appeal was served 4 February, 1937. The judge finds 
as a fact that appellants’ “Case” was not served within the time allowed, 
and, upon motion of appellees, ordered that the same be stricken from the 
file of the papers in the case. From this ruling, defendants also appeal. 


Parrish & Deal for plaintiffs, appellees. 
Grant & Grant for defendants, appellants. 


Stacy, C. J. The order striking out defendants’ purported statement 
of case on appeal, because not served in time, is supported by a long 
line of decisions, of which S. v7. Afoore, 210 N. C., 686, 188 S. E., 421, 
may be cited as the most recent. The failure to have a “case on appeal,” 
however, does not zpso facto work a dismissal. oberts v. Bus Co., 198 
N. C., 779, 158 S. E., 398. Non constat that error may not appear on 
the face of the record proper. Wdwards v. Perry, 208 N. C., 252, 179 
S. E., 892; Wallace v. Salisbury, 147 N. C., 58, 60S. E., 7138. 

Here, error does appear on the face of the record proper. The judg- 
ment is in excess of the verdict in its award of interest on the recovery. 
This will be modified so as to conform with the verdict as it appears of 
record in the Superior Court of Yancey County. 

Modified and affirmed. 





MARY J. EDWARDS y. C. E. UPCHURCH anp ANNIE UPCHURCH. 
(Filed 18 October, 1937.) 


Trial §§ 43, 49—Trial court may set aside verdict, but has no power to 
change or modify the verdict as returned by the jury. 

While the trial court has the power to set aside a verdict when he is of 
the opinion that it is not supported by the evidence or is against the 
weight of the evidence, C. S., 591, he has no power to change or modify 
a verdict because in his opinion the jury made an error in computing the 
amount returned in their answer, and a new trial will be awarded upon 
appeal from a judgment rendered on the verdict as modified by the court. 


Appear by plaintiff from Cowper, Special Judge, at January Term, 
1987, of Ler. New trial. 
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This is an action to recover on a note for $874.58, dated 15 May, 
1929, and due on 1 November, 1929. 

It is alleged in the complaint that the only payments made on the note 
sued on are as follows: On 2 December, 1929, $106.23; on 21 December, 
1929, $120.00; and on 3 February, 1930, $200.00. 

At the trial the defendants admitted the execution by them of the 
note, as alleged in the complaint, and that the plaintiff is the holder of 
the note. 

The issue submitted to the Jury was answered as follows: 

“What amount of payments have been made on the note sued on? 
Answer : ‘$855.58.’ ” 

After the verdict was returned by the jury, the court was of opinion, 
as appears from recitals in the judgment, that the jury had erroneously 
included in their answer to the issue the sum of $200.00, and that said 
sum of $200.00 should be deducted from the total amount of payments 
on the note as testified by the defendant C. E. Upchurch, to wit : $805.00, 
leaving the sum of $605.00, which added to the amount of the payments 
alleged in the complaint, to wit, $426.23, exceed the amount of the note, 
and accordingly adjudged that plaintiff recover nothing of the defend- 
ants in this action. 

The plaintiff appealed to the Supreme Court, assigning numerous 
errors in the trial, and error in the Judgment. 


J. G. Hdwards and K. R. Hoyle for plaintiff. 
Gavin & Jackson for defendants. 


Connor, J. The trial judge has the power to set aside a verdict and 
order a new trial, when in his opinion the verdict is not supported by 
the evidence or is against the weight of the evidence. in proper cases, 
it is manifestly his duty to exercise this power, and thus prevent injus- 
tice. See C.S., 591; Bundy v. Sutton, 207 N. C., 422, 177 8. E., 420; 
Hyatt v. McCoy, 194 N. C., 760, 140 8S. E., 807; Rankin v. Oates, 183 
N. C., 517, 112 S. E., 32. He has no power, however, ordinarily to 
change or modify a verdict as returned by the jury and render judgment 
on the verdict as changed or modified by him. 

On the facts recited in the judgment in the instant case, the verdict 
should have been set aside and a new trial ordered by the trial judge. 
For that reason the judgment is reversed to the end that the plaintiff 
may have a new trial, to which, in view of her assignments of error on 
this appeal, she is entitled. 

New trial. 
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MRS, N. L. SORRELLS, LINNIE SORRELLS, INDIVIDUALLY AND AS ADMIN- 
ISTRATRIX OF J. N. SORRELLS;: MRS. L. G. STACY, ano W. W. SOR- 
RELLS, v. MISS JOYCE DECKER, ADMINISTRATRIXx OF J. E. DECKER, 
DECEASED. 


(Filed 18 October, 1937.) 


Trial § 33— 

Inadvertence in the statement of the contentions of the parties and the 
evidence supporting them must be brought to the court’s attention in apt 
time to afford opportunity for correction. 

WINBORNE, J., took no part in the consideration or decision of this case. 


AppgeaL by defendant from Alley, J., at July Term, 1937, of Mc- 
Dowrii. No error. 

Action by plaintiffs to enjoin mortgage sale of land upon the ground 
that the debt had been paid and the mortgage canceled, and also to 
recover the sum of $347.78 alleged overpayment on the note, made by 
mistake. 

There was verdict for plaintiffs establishing the fact that the note had 
been paid, the mortgage canceled, and that the amount claimed had been 
overpaid by mistake. 

From judgment on the verdict, defendant appealed. 


No counsel for plaintiffs, appellees. 
Morgan & Story for defendant, appellant, 


Per Curiam. The only exceptions noted at the trial and brought 
forward in the assignments of error relate to the judge’s charge to the 
jury. The portions excepted to contained statements of the contentions 
of the parties and the evidence supporting. If there were any inadver- 
tence on the part of the judge in these recitals, his attention should 
have been called to it at the time so that correction, if deemed 1mpor- 
tant, might have been made. S. v. Sinodis, 189 N. C., 565; S. v. Barn- 
hill, 186 N. C., 446. The controversy presented issues of fact which 
have been resolved against the defendant. 

In the trial, we find 

No error, 


Winporne, J., took no part in the consideration or decision of this 
case, 


252 IN THE SUPREME COURT. [212 


Bass v. WHOLESALE CORP, 


J. ED BASS v. FREMONT WHOLESALE CORPORATION. 
(Filed 18 October, 19387.) 


Master and Servant § 22—Agreement held to constitute truck owner inde- 
pendent contractor for delivery of tobacco sticks for defendant. 


The owner of a truck agreed to furnish his truck with driver and 
helper and gas to deliver a truck load of tobacco sticks for defendant, a 
part of the load to be delivered at several places. At the place of the 
first delivery, defendant directed the driver as to the places where the 
balance of the load was to be delivered. Plaintiff, on invitation of the 
driver, rode on the truck from one place of delivery to another, and was 
injured as the truck was leaving the last place of delivery. Held: De- 
fendant was interested only in the delivery of the tobaceo sticks and 
exercised no control over the operation of the truck, and cannot be held 
liable by plaintiff. 


AppEAL by plaintiff from Harris, J., at May-June Term, 1937, of 
WAYNE. 

Action to recover damages for alleged personal injury. 

The evidence tends to show that on 27 July, 1935, the defendant had a 
quantity of tobacco sticks at Benson which it desired to have hauled and 
delivered, partly at its warehouse at Fremont and the balance to go to 
Pikeville; a part to the Ray Smith farm and a part to the Berger farm. 
The defendant entered into a contract with R, A. Yelverton to do the 
hauling for an agreed consideration. Yelverton furnished his own truck 
with driver and helper and gas; Yelverton gave directions and the 
driver and helper drove the truck to Benson, loaded it and drove back to 
the warehouse of defendant, where a part of the sticks were unloaded. 
Yelverton was there at that time and directed the driver and helper to 
go to Pikeville and make deliveries to the Smith and Berger farms. A 
part of the sticks for the Berger farm were to go to the plaintiff’s house. 
From there the plaintiff, on invitation of the driver, rode in the truck to 
Hancock Coley’s on the Smith farm. While the truck was in the act 
of leaving there, it was unexpectedly moved and the plaintiff, who had 
gotten on the body of the truck, was thrown to the ground and injured. 

From judgment as of nonsuit the plaintiff appealed to the Supreme 
Court, and assigned error. 


Scott B. Berkeley and Paul B. Edmundson for plaintiff, appellant. 
D. H, Bland and B. F. Aycock for defendant, appellee. 


Per Curram. Upon all the evidence taken in the light most favorable 
to the plaintiff, the plaintiff fails to bring himself within the doctrine of 
respondeat superior. 
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It appears that the defendant exercised no control over the operation 
of the truck. It was interested in the delivery of the tobacco sticks, and 
not in the steps leading to the delivery. 

It is a settled principle of law that “where the contract is for some- 
thing that may lawfully be done, and is proper in its terms, and there has 
been no negligence in selecting a suitable person to contract with in 
respect to it, and no general control is reserved either in respect to the 
manner of doing the work or the agents to be employed in it, and the 
person for whom the work is to be done is interested only in the ultimate 
tesult of the work, and not in the several steps as it progresses, the latter 
is not liable to third persons for the negligence of the contractor as his 
master. Cooley on Torts (2 Ed.), sec, 548, p. 646.” Craft v. Timber 
Co., 182 N. C., 152, at 158, 48 S. E., 597; Embler v. Lumber Co., 167 
N. C., 457, at 462; Waters v. Lumber Co., 115 N. C., 652, 20 S. E., 718. 

The judgment of the court below is 

Affirmed. 





REX LEWIS v. J. R. PATE anp WIFE, KITTIE PATE. 
(Filed 13 October, 19387.) 


Husband and Wife § 12: Execution § 12— 

A husband owns and has the right to dispose of all the income, rents 
and profits, products, ete, accruing from an estate held by entirety so 
that execution against him may be levied thereon to the exclusion of 
any claim of the wife. 


Exceptions to report of appraisers allotting personal property exemp- 
tions, heard before Alley, J., at June Special Term, 1937, of Yancey. 
No error, 

The plaintiff having procured a judgment in this cause against the 
defendant J. R. Pate, an execution issued thereon, under which the 
sheriff proceeded to have the defendant’s personal property exemptions 
allotted. In the allotment of exemptions crops raised on lands owned 
by the defendant and his wife as tenants by the entirety were set apart 
to the defendants, as a part of his personal property exemption, and 
certain parts of the crops were ordered sold under the execution. 

In the trial below, upon issues submitted, the jury found, under in- 
structions of the court, that the crops levied upon belonged to the de- 
fendant J. R. Pate. From judgment thereon the defendants appealed. 


Watson, Fouts & Watson for plaintiff, appellee. 
Charles Hutchins for defendants, appellants. 
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Prr Curtam. While there are a number of exceptions in the record, 
the appellant presents to this Court for determination only one question, 
to wit: “Does the husband own and have the right to dispose of all the 
income, rents and profits, products, ete., accruing fromm an estate held 
by entirety to such an extent that an execution against him may be levied 
upon it to the exclusion of any interest the wife may have?” This ques- 
tion must be answered in the affirmative. It is well established law in 
this State that the husband, during coverture and as between himself 
and the wife, has absolute and exclusive right to the control, use, posses- 
sion, rents, issues, and profits of property held as tenants by the entirety. 
The common-law rule still prevails. Davis v. Bass, 188 N. C., 200; 
Bynum v. Wicker, 141 N. C., 95; Greenville v. Gornto, 161 N. C., 342; 
Dorsey v. Kirkland, 177 N. C., 523; Simonton v. Cornelius, 98 N. C., 
437; Bryant v. Bryant, 193 N. C., 372; 30 C. J., 567. 

We have examined the other exceptions contained in the record and 
find them without substantial merit. In the trial of this cause below 
there was 

No error. 





CLARK TIALL, ADMINISTRATOR OF THE ESTATE OF LEE HALL, v. KENTUCKY- 
VIRGINIA STONE COMPANY anp PAUL McCURRY, LON LAMBERT, 
AND ERNEST GALLOWAY. 


(Filed 18 October, 1937.) 


Removal of Causes § 4a—Complaint held to state joint cause, and peti- 
tion for removal was properly denied. 

A complaint alleging that plaintiff’s intestate was riding in a truck 
Which was being negligently driven at an unlawful speed, and that the 
truck collided with another truck which was negligently and unlawfully 
parked on the highway, resulting in the death of intestate, and that the 
accident was the result of the concurrent negligence of the drivers, is held 
to state a cause of action for joint negligence, and petition of the non- 
resident defendants to remove to the Federal Court was properly denied, 
the cause of action as stated in the complaint being determinative on the 
question of separable controversy. 


ApprEAL by petitioners from Alley, ./., at June Special Term, 1937, of 
Yancey. Affirmed. 

This was a petition for removal to the United States District Court by 
the defendants Kentucky-Virginia Stone Company and Lon Lambert on 
the ground of diversity of citizenship and separable controversy. From 
judgment denying the remoyal, petitioners appealed to this Court. 
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Charles Hutchins and E. L. Briggs for plaintiff, appellee. 
Jones & Ward and J. M. Horner, Jr., for defendants, appellants. 


Per Curtam. The complaint alleges that the death of the plaintiff’s 
intestate was, caused by the joint negligence of the defendants in the 
operation of two trucks on the public highway. The plaintiff and the 
defendants Ernest Galloway, Paul McCurry, and Lon Lambert, accord- 
ing to the allegations of the complaint, are residents of North Carolina, 
and the defendant Kentucky-Virginia Stone Company is a nonresident 
corporation. 

The complaint alleges that the plaintiff’s intestate received fatal inju- 
ries as a result of a collision of the truck in which he was riding, which 
was owned by Galloway and driven by McCurry, with a truck owned 
by the Kentucky-Virginia Stone Company and driven by Lon Lambert ; 
that these two trucks collided as a result of “the mutual and concurrent 
negligence of the defendants, and each of them,” in that Galloway’s truck 
was being operated on the public highway at a negligent and unlawful 
speed, and the Stone Company’s truck was negligently and unlawfully 
parked upon said highway. 

Upon a petition for removal to the Federal Court on the ground of 
diversity of citizenship and separable controversy, the plaintiff is entitled 
to have his cause of action considered as stated in the complaint. It 1s 
obvious that the complaint under consideration alleges a cause of action 
based upon the joint and coneurrent negligence of both resident and 
nonresident tort-feasors. This case is governed by Rucker v. Snider 
Bros., 210 N. C., 777, and the petition for removal was properly denied. 

Affirmed. 





AGNES ALLEN, sy Her Next Frienp, H. A. ALLEN, v. KENTUCKY- 
VIRGINIA STONE COMPANY, LON LAMBERT, ERNEST GALLOWAY, 
AND PAUL McCURRY. 


(Filed 18 October, 1937.) 


AppraL by the defendants Kentucky-Virginia Stone Company and 
Lon Lambert from a refusal to grant a petition for removal to the 
Federal Court by Alley, J., at June Special Term, 1937, of Yancey. 
Affirmed. 


Huskins & Wilson for plaintiff, appellee. 
Jones & Ward and J. M. Horner, Jr., for defendants, appellants. 
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Per Curtam. The plaintiff in this case alleges that she was injured 
while a passenger In the truck owned by Galloway ard driven by Me- 
Curry at the time of the collision with the truck owned by the Kentucky- 
Virginia Stone Company and driven by Lambert referred to in the ease 
of Clark Hall, administrator of Lee Hall, against the same defendants 
as in this case. The decision of this case is governed by the decision 
of the /fall case, ante, 254. 

Affirmed. 








THOMAS M. BATTON v. ATLANTIC COAST LINE RAILROAD COMPANY. 
(Filed 3 November, 1937.) 


1. Master and Servant § 25—~ 


Where it is admitted or established by verdict of a jury that a railroad 
employee was injured while engaged in his duties in interstate commerce, 
the action to recover for such injuries is governed by the Federal Fmploy- 
ers’ Liability Act. 

2. Courts § 10: Master and Servant § 26— 

In an action governed by the Fedéral Employers’ Liability Act, insti- 

tuted in the courts of this State, the Federal decisions are controlling in 


the construction and operation of the act, but the rules of practice and 
procedure of this State will be followed. 


3. Master and Servant § 27— 
In an action under the Federal Employers’ Liability Act, the evidence 
will be considered in the light most favorable to plaintiff employee, and 


he is entitled to every reasonable inference therefrom and every reason- 
able intendment thereon. 


4. Same—Evidence held sufficient to be submitted to the jury on issue of 
negligence of railroad employer. 


Plaintiff’s evidence tended to show that he was employed as a flagman, 
that his duties required him to inspect the rear of trains at stops, that 
at the stop where the accident occurred the train usually cleared the 
trestle before stopping so that none of the cars extended beyond the sta- 
tion platform, but that on the night in question the train was unusually 
long, and that the rear cars protruded beyond the platform and over the 
trestle, that plaintiff was unable to go through the train to the rear 
because of a locked private car on the rear, and that as plaintiff was 
walking on the platform inspecting the brakes of the etirs in the course 
of his duties in going to the rear to inspect the rear signal lights as 
required of him, he fell off the end of the platform to his serious injury. 
The evidence was also to the effect that the night was rainy and dark, 
that the end of the platform was unlighted for some distance, and that 
there was no barricade or guard at the end of the platform for a distance 
of three feet from the train, and that plaintiff carried only a small signal 
lamp, which was inadequate to light the way. Held: The evidence was 
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sufficient to be submitted to the jury on the issue of defendant’s negli- 
gence in stopping the train before clearing the trestle, contrary to custom. 
and in failing to exercise due care to furnish plaintiff a reasonably safe 
place to work. 


5. Master and Servant § 28—Employee does not assume risk of injury 
from negligence of employer. 


An employee assumes the ordinary and usual risks of his employment, 
but he does not assume extraordinary risks, or those due to the employ- 
er’s negligence, until he is made aware of them and continues in the 
employment without objection, but he assumes such extraordinary risks. 
even though he makes objection and obtains a promise from the employer 
to remedy same when they are so imminent and dangerous that a man 
of ordinary prudence would not rely on the promise and continue in the 
employment. The development of the doctrine and the trend of modern 
decisions discussed by Mr, JUSTICE CLARKSON. 


G. Master and Servant § 26— 


The Federal Employers’ Liability Act, being a humane and remedial 
statute, should be liberally construed. 


7. Master and Servant § 28—Question of assumption of risks held for 
jury upon the evidence in this case. 

The question of assumption of risks is ordinarily for the jury, and the 
evidence in this case tending to show that plaintiff flagman had often 
gotten off the platform at the stop where the accident occurred, but that 
the train customarily cleared the trestle at the end of the platform, per- 
mitting plaintiff to inspect the rear of the train from the platform, and 
that on the occasion of the injury the rear cars extended beyond the 
platform over the trestle, and that plaintiff fell from the end of the 
platform in attempting to inspect the rear of the train in the course of 
his duties, and that the end of the platform had no guard or rail where 
plaintiff was walking, and that the night was rainy and dark, is held to 
require the submission of the issue of assumption of risk to the jury, and 
defendant’s motion for judgment as of nonsuit and request for a directed 
verdict were properly overruled. 


8. Same: Trial § 36— 


Defendant’s exception to a portion of the charge on the question of 
assumption of risk is not sustained in this case, the charge on the issue 
being without prejudicial error when construed as a whole. 


AppraL by defendant from Grady, J., and a jury, at March Term, 
1937, from Harirax. No error. 

This is an action to recover from defendant damages for personal in- 
juries which the plaintiff, a flagman of defendant company, suffered 
when he fell from a platform in the town of Weldon, N. C., while he 
was engaged in the performance of his duties as an employee of the 
defendant. 

The complaint of plaintiff is fully set forth in Patton v. BR. #., 210 
N. C., 756. The plaintiff set forth in his complaint the cause of action 
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in detail, and his permanent injuries and demand for damages. The 
defendant admitted paragraphs 1, 2, and 3 of the complaint, and said: 
(4) So much of paragraph 4 of the complaint as alleges that ‘on 18 
April, 1934, the plaintiff, being then engaged in the employment of the 
defendant as a flagman on the passenger train from Richmond, Va., to 
Florence, 8. C., was ....... such flagman when said train on its southbound 
trip from Richmond to Florence, being engaged in interstate commerce, 
arrived at the town of Weldon about 2:15 a.m.’ is admitted. The re- 
maining part of said paragraph and each allegation thereof is denied. 
(5) Paragraph 5 is stricken from the complaint by the clerk, on de- 
fendant’s motion, for irrelevancy and redundancy, under C. S., 537. 
(6) Paragraph 6 of the complaint and each of its subparagraphs (a). 
(b), Ce), Cd), Ce). (£), (2), Ch), G), and (4) is denied. (7) Allegations 
of paragraph 7 of the complaint are denied. (8) As to the allegations 
of paragraph 8 of the complaint, defendant has no knowledge or in- 
formation sufficient to form a belief, and therefore denies the same.” 

The defendant denied negligence and alleged that plaintiff’s own 
negligence contributed to his injury; that plaintiff’s own negligence 
was the sole proximate cause of his injury, and that plaintiff assumed 
the msk of his injuries. Upon motion of defendant, the following 
words were stricken from the complaint: In paragraph 4, “passenger 
and,” “passengers and,” “either passengers or,” “passengers alighting 
from defendant’s train and,” and “passengers or,” ete. These were 
stricken out throughout the entire complaint. 

The evidence of plaintiff was to the effect that he was 57 years old, 
lived in Richmond, Virginia, and was an employee of defendant as a 
passenger train flagman. He had been in the employment of defendant 
26 vears and passenger flagman 15 years or more. Jlis wages were 
about $200.00 a month. About 2:15 a.m. on 18 April, 1934, he was 
performing his duties as flagman on passenger train No. 83, going south 
from Richmond, Va., to Florence, S. C. It was a local train, had 18 
pars and a private car on the rear for Charleston, 8. C., which had Yale 
locks on the inside and he had no way of getting into that ear. His 
duties required him to protect the rear of the train when it reached the 
station at Weldon. He was riding ahead of the private ear, could not 
go through same and had to get down on the platform to go back to per- 
form his duties in protecting the rear and to look over for brakes drag- 
ging, hot boxes or damage that could not be observed from the front of 
the train. He could smell a box if he got close to it, and if he had a 
light he could detect brakes rigging down or dragging. He had to go 
outside the car to detect such defects and would have to go to the rear of 
the train. Marker lights, one on each side to indicate the rear of the 
train, and he had to sce that the markers were burning and adjusted 
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to the track, that is, keeping them straight back—red lights to the back, 
vellow to the front and side. 

Plaintiff testified, in part: “On this particular occasion one of the 
markers was twisted around, and that is what I was going to adjust 
when I went back. Also I had to see that the steam in cold weather was 
blown out every 10 or 15 miles. At that time we had a rule to blow out 
the steam every 10 to 15 miles. I am pretty familiar with the rules 
which were in force at that time. I hold in my hand book entitled 
‘Rules and Regulations of the Operating Department of Atlantic Coast 
Line Railroad Company.’ Rule 908, page 118, savs: ‘Special Duties 
to Protect.’ That is the printed rule of the company and was furnished 
me by the company for my guidance and instruction. It was very dark 
and rainy when the train reached Weldon at 2:15 a.m. The train was 
about an hour late. I had duties to perform at the rear of the train in 
respect to the valves. I had to blow the steam out; that was my duty. 
My next stop was at Rocky Mount, N. C., which was a terminal where 
they switched the train and detached the engine. Q. Was there any 
other place between Weldon and Rocky Mount that you could attend to 
the valves other than Weldon? Answer: No, that was the only place. 
My duties at the station with respect to inspection of the valves were 
that I always blow steam out of the rear of the train when it stops at a 
station. Weldon was a regular stop. The cngineer gave the regular 
stop signal as we approached Weldon—one long blast of the engine, 
but the cord was not pulled because it was a regular stop. Q. State 
whether or not there was any custom, regular custom, as to stopping 
place for this train upon the platform at Weldon. <Ans.: This specific 
train was always a short train, hardly ever over 15 cars; never carried 
a long train, and was carrying an unusually long train, because with 
local trains it is hard to make time. There were 19 cars on this train. 
(). State whether there was a custom with respect to where the local 
train stopped upon the platform. <Ans.: Always clear of the platform. 
I had been operating over that road 26 years, and I had hardly ever 
operated with trains of 18 or 19 cars except on the tourist trains. I 
had operated on trains with 19 cars very frequently in the tourist sea- 
son, but never had occasion to get off. Those trains did not stop at 
Weldon. Q. Had you had occasion to have a train of 19 cars to stop at 
Weldon? <Ans.: I cannot recall having one that did not clear the plat- 
form. Q. What was the custom with respect to all the trains that you 
had had experience with, with respect to stopping on the platform? 
Ans.: I said all trains I went on that stopped at Weldon, but the longest 
trains that I rode on did not stop there. Q. And was that the custom, 
the regular custom, with respect to trains which stopped at Weldon to 
stop on the platform? <Ans.: It was. Just as soon as the train stopped 
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on the 18th of April I turned the valve on the third car from the rear 
and walked back to the rear of the train, the two cars I rode ahead of, 
with intention of blowing the steam out of the two cars in the rear and 
to straighten my markers so that when I got to Rocky Mount I could 
open the valve on the third ear and blow the steam out of the whole 
train. That was my duty. There were no lights at the rear of the plat- 
form at all, I should say, for 5, 6, or 8 car-lengths, there were no lights; 
only where the passengers got off the train was lighted at the time. The 
only place there were any lights at all was just about where the pas- 
sengers get off the day coaches and Pullmans. That was at the wide 
part of the platform near the station, and was more than 1,000 feet 
from the north end of the platform. As IT went toward the rear of the 
ears [ went along inspecting the train, and went back to adjust my 
markers and blow out the steam, and I had no idea I was anywhere 
near the end of the platform and I walked off the platform before I 
realized it. It was dark and rainy and I never touched a thing when J 
walked through; no barricade or anything to protect. While I was 
walking to the rear I was actually engaged in inspecting those two cars 
while walking along. I had a lantern with me. Those lanterns give a 
hight about as big as your finger. The purpose of those lanterns was 
only to give signals and not to light up. They did not have any capacity 
for lighting up. At the end of the platform, to prevent my getting off 
next to the train, there was one 12-inch board and one 2x4 running 
down as a brace in the corner, and a space of three feet from the brace 
to the track unprotected. That brace was right at the end of the plat- 
form; so was the board. Before I reached the extreme end of the plat- 
form, there was no barrier or guard. There was no marker of any kind 
at the footboard to indicate where the edge of the platform went off. 
There was no warning whatever. The platform I refer to is on the 
south side of the river. The platform is an approach to the station. 
Trains come across the river from the north on this high trestle and into 
the station at Weldon. The north end of the platform is to walk on 
and it 1s supposed to be there to go around and inspect the trains. None 
of the train crew, except the flagman, has to get off there back at that 
part of the train. The train crew gets off at the wide part of the station 
except the flagman. I think the platform is about 1,000 feet long from 
the station. Q. How much space at the north end of the platform was 
there that was entirely open? Ans.: Three feet; I measured it; three 
feet was unprotected altogether. That is the space that was adjacent 
to the train and alongside of the train. J made that measurement since 
they reconstructed it, but I have looked at it lots of times before that. 
In passing over it and from general view you could surmise, but I did 
not measure it unfil since. . . . Between the 2x4 and the track 
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there is a space you can walk through without even touching anything. 
I did not touch a thing. . . . There was no obstacle of any kind to 
impede my progress or stop me until I got to the north end of the plat- 
form. . . . The end of the platform was about 60 feet above the 
ground below. Falling felt like a thousand feet. When I stepped off 
the end of the platform I fell to the ground below in a sitting position. 
The ground was the first thing I struck. I do not think that, under the 
conditions that were then obtaining, I could distinguish three feet 
whead, as dark as it was and raining. This was the main track and was 
the track over which all trains coming from the north had to travel in 
order to get through Weldon. I would think that the car was hanging 
over the end of the platform, maybe 10 or 12 feet; that much of the 
car was beyond the end of the platform. I was walking along the east 
side. . . . Rule 918, page 114, ‘Rules and Regulations of Operating 
Department of Atlantic Coast Line R. R.,’ which reads: ‘Flagman must 
take care of the markers and other rear train signals, put them in place, 
see that they are properly displayed, and that the signal lamps are clean, 
trimmed, burning brightly, and that the markers are kept adjusted to 
the track” . . . When TI got on the train in Richmond I got on the 
third car from the rear after I put my markers on. I rode in that car 
because the rear car was a private car and the next to the rear car was a 
deadhead. The private car was the end car that I could not get in. I 
did not see the conductor after he showed me orders at Broad Street 
Station in Richmond. . . . After I fell and struck the ground it 
knocked the breath out of me, and as soon as I regained enough strength 
I crawled out of the hole I made in the ground and found that I had 
broken my white lantern and put my red lantern out, so I lighted my 
red lantern and crawled up almost 12 feet or as far as I could to attract 
attention to the red lantern. Then I got exhausted and laid down and 
could not turn over and in that position they found me at 7:45. I fell 
at 2:15 and they found me at 7:45. . . . They put me on a train 
and took me to South Rocky Mount Hospital, where I stayed for five 
months and five days the first time, then for three months, then for one 
month; almost continually going back and forth, and have to be under 
the doctor’s care now. My back was broken and seven ribs. I fell in a 
sitting position and my knees drove up in my stomach and upset my 
bowels and bladder. . . . After this fall on 18 April, 1934, I have 
had no control of my bladder or my bowels, and I have to take purgative 
medicine every third day or I never have any bowel movement, and when 
I do I do not have any more control over them than a baby. I have to 
wear an urinal bag and have to use an urinal at night. That is attached 
to me in the daytime and at night I take it off and use an urinal pan. 
When my bowels are loose I have no control over them, just like a baby. 
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Of course, I suffer all the time with my back in two places and my intes- 
tines are always sore and aching, and especially in damp weather. Prior 
to 18 April I had no difficulty of this kind whatever.” 

On cross-examination plaintiff testified, in part, as follows: “Out of 
the 15 or 16 years in the service I would say that I was on 80 and 89 
about three years, including trains 33 and 384. They also stopped at 
Weldon. 89 and 80 made ten round trips a month. In other words, | 
passed through Weldon 20 times each month and got off on that platform 
20 times each month for three years; according to your figures, I got off 
on this platform 720 times in three years when running those two sets 
of trains. [ have not figured it up. J am not disputing your figures. 
83 and 82 were both night trains. 89 and 80 were bota day trains. | 
got off on the platform at Weldon every time I came in there on 89 and 
SO. On 89 I would come in from the north and get off at the end of the 
trestle but we had short trains. IJ would get off 7 or 8S cars from the 
end of the trestle. I would get off and knew that the trestle was a high 
trestle above the ground. . . . I did not run on 82 and 83 very long. 
I was on the Florida Special when they cut that off, anc. [ went back to 
82 and 83. I rode the Florida Special only the last three years; the 
other times I was riding 83 and 82, and I was on a short run between 
Richmond and Petersburg for a long time. 1 would say that I ran 
from Richmond, Va., to Florence, 8. C., on 82 and 83 not over two 
vears. That would be 480 times I cot off, one-half at the north end and 
one-half at the south end of the nlatform at Weldon. The Florida 
Special did not stop at Weldon; 83, 82, 89, S80, 38, and 34 were the 
trains I stopped on at Weldon. They always stopped at Weldon; 33, 34, 
89, and 80 stopped in the daytime, the others at night. . .. When 
[ got off the car I was the third car from the rear. I think the standard 
‘ars are 50 or 60 feet long. I never measured one. That would put me 
150 or 180 feet from the rear of the train. J got off the rear end of the 
third car and started on back to the rear of the train. I was looking 
the train over, inspecting it for the purpose of seeing whether there was 
a hot box. I could smell a hot box when walking along, but could not 
when riding ahead. There are 8 boxes on each ear, o. the new ears. 
I did not see any hot boxes. When I was there looking at the boxes ou 
the rear I was looking underneath to see if there was anything needed 
fixing. That was what I was doing when I stepped off the platform. 
That is what I had been doing since I stepped off the train and started 
walking to the back of the train. There were no lights in about four 
car-lengths of the rear end of the platform. There had been lights all 
the way back, but they had burned out or fallen out and when they were 
there they were very small lights. There were poles there, but no hghts. 
There were no lights on the last three poles. Within 50 fect of the rear 
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of the platform there is a pole for a light, but there was no hght. I 
know there was no light because I looked back, and there were no lights. 
T looked back when I was stopping. I looked up to see if there were any 
lights, and the last three poles did not have any lights, I saw that that 
night. I could not say exactly how many nights before the lights had 
been out. I would say approximately one month or two.” 

Redirect examination: “Q. At the time that you were walking down 
along the side of the train did you know or realize that you were In any 
danger in walking down in the direction toward the rear of the train? 
Ans.: I had no idea that I was anywhere near the rear of the platform, 
for the fact that those trains had stopped clear of the end of the plat- 
forma. 

The issues submitted to the jury and their answers thereto were as 
follows: 

“1, Was the plaintiff injured by the negligence of the defendant, as 
alleged in the complaint? Ans.: ‘Yes.’ 

“9. Did the plaintiff, by his own negligence, contribute to his injuries 
alleged in the answer? Ans.: ‘Yes.’ 

3. Did the plaintiff voluntarily assume the risk of injury as alleged 
in the answer? Ans.: ‘No.’ 

“4. What damage, if any, is the plaintiff entitled to recover? Ans.: 
‘$37,500.’ 

‘5. Was the plaintiff, at the time of his injury, engaged 1n interstate 
commerce? <Ans,: ‘Yes.’ ” 

The court rendered judgment on the verdict. Defendant made numer- 
ous exceptions and assignments of error and appealed to the Supreme 
Court. The material ones will be considered in the opinion. 


BH. LL. Travis, A. W. Oakes, Jr., and Langston, Allen & Taylor for 
plainttff. 

F.S. Spruill, Jr, Spruill & Spruill, Dunn d& Johnson, Geo. C. Green, 
Thos. W. Davis, and V. E. Phelps for defendant. 


Crarkson, J. This action was here before—Batton v. R. R. Co., 210 
N. C., 756. There were two causes of action alleged by plaintiff in his 
eomplaint: (1) For personal injuries which the plaintiff suffered when 
he fell from a platform in the town of Weldon, N. C., while he was 
engaged in the performance of his duties as an employee of the defend- 
ant, and (2) for personal injuries which the plaintiff suffered after he 
had fallen from said platform. 

The action was heard on defendant’s demurrer to the second cause 
of action. The court, being of opinion that the facts stated in the com- 
plaint as constituting the second cause of action were not sufficient to 
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constitute a cause of action against the defendant, sustained the de- 
murrer and dismissed the action as to said second cause of action. Plain- 
tiff appealed to this Court. 

This Court said, at p. 765: “In the instant case it is not alleged in 
the complaint that any of the employees of the defendant was present 
ut the tine the plaintiff fell from the platform at Weldon, or that the 
defendant had actual knowledge of the condition of the plaintiff as 
the result of his fall. Nor are facts alleged in the complaint from which 
it can be held that the defendant had constructive knowledge of such 
condition. . . . No facts are alleged in the complaint which im- 
posed upon the defendant or its employees the duty to presume to the 
contrary. Conceding that if the defendant had known that the plaintiff 
had fallen from the platform at Weldon, and had suffered injuries 
which required immediate attention, medical or otherwise, the law 
would have imposed upon the defendant the duty to exercise reasonable 
diligence to provide such attention, we cannot hold that in the absence 
of such knowledge such duty was imposed upon the defendant. We 
therefore find no error in the judgment dismissing the second cause of 
action alleged in the complaint.” 

It is admitted, and found by the jury, that at the time of plaintiff's 
injury the defendant was engaged in interstate commeree. Thereforc 
the action is governed by the Federal Employees’ Liability Act. The 
decisions of the Federal courts control the State courts in all actions 
prosecuted in the State courts, but the rules of practice and procedure 
are governed by the laws of the State where the cases are pending. 

In Hamilton v. R. R., 200 N. C., 543 (552-38-5), we find: 

“The Second Federal Employers’ Liability Act was held valid. 223 
U.S., 1, 56 L. Ed., 327. ‘The first section provides that every common 
earrier by railroad while engaged in interstate commerce shall be liable 
to every employee while employed by sueh carrier in such ecommerce oy, 
in case of his death, to certain beneficiaries therein named, for such 
injury or death, resulting in whole or in part, from the negligence of the 
carrier, or its employees, or by defects or insufficiencies due to negli- 
gence in any of its equipments or property. The second section provides 
that every common carrier by railroad on lands of the United States 
other than states shall be Hable in the same way to any of its employees. 
The third section prescribes that contributory negligence shall not bar 
recovery, but shall only dimiush the damages, except that no employee 
injured or killed where the violation of a safety law for employees con- 
tributed to the injury, shall be held to have been guiltu of contributory 
negligence. . . . (553) ‘Further prescribes that the jurisdiction of 
the courts of the United States under the act shall be concurrent with 
that of the courts of the several slates, and no ease arising under the act 
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and brought in any State court of competent jurisdiction shall be re- 
moved to any court of the United States.’ (Italics ours.) . . . (P. 
555.) ‘The term “Negligence” has been defined by the National Su- 
preme Court to be the failure to do what a reasonable and prudent per- 
son would ordinarily have done under the circumstances of the situation, 
or doing what such a person under the existing circumstances would not 
have done. The essence of the fault may lie in omission or commission. 
The duty is dictated and measured by the exigencies of the situation. 
Negligence has always relation to the circumstances in which one 1s 
placed, and what an ordinarily prudent man would do or omit in such 
circumstances. Charnock v. Texas & R. R. Co., 194 U. S., 4382, 48 L. 
Ed., 1057.’ Roberts, supra (2 Fed. Lib. and Car. [2nd Ed.], 1929, sec. 
811, pp. 1558-9). In Baltimore & O. R. R. Co. v. Groeger, 266 U.S., at 
p. 24, we find: ‘The credibility of witnesses, the weight and probative 
value of evidence are to be determined by the jury and not by the judge. 
However, many decisions of this Court establish that, in every case, it 1s 
the duty of the judge to direct a verdict in favor of one of the parties 
when the testimony and all the inferences which the jury could justi- 
fiably draw therefrom would be insufficient to support a different find- 
ing.’ 33 

The defendant made motions in the court below for judgment as in 
ease of nonsuit at the close of plaintiff’s evidence and at the close of all 
the evidence. C.§8., 567. The court below overruled these motions, and 
in this we can see no error. 

The following prayers for special instruction to the jury, requested 
by defendant, were properly refused by the court below: “(1) If you 
find the facts to be as testified to by all the witnesses, the court instructs 
you to answer the first issue ‘No.’ (2) If you find the facts to be as 
testified to by all the witnesses, the court instructs you to answer the 
third issue ‘Yes.’ (3) The court instructs you that the plaintiff’s neg- 
ligence was the sole and direct cause of his injury and you will, there- 
fore, answer the first issue ‘No.’ ” 

(1) Was there sufficient evidence to be submitted to the jury that 
plaintiff was injured by the negligence of the defendant, as alleged in 
the complaint? We think so. 

In 2 Roberts Federal Liabilities & Carriers (2nd Ed.), see. 711, p. 
1337, it is said: “The courts are agreed that the Federal Employers’ 
Liability Act, being a humane and remedial statute, should invariably 
be given a liberal construction, to the end that the remedy proposed shall 
be advanced, and that the evil against which it was directed shall be 
corrected.” 

We set forth the evidence at length. All exceptions by the defendant 
to the competency of the evidence have been abandoned. The defendant 
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iitroduced no evidence. It is well settled by this and the Federal Court 
that the evidence must be taken in the light most favorable to the plain- 
tiff, and he is entitled to the benefit of every reasonable intendment upon 
the evidence and every reasonable inference to be drawn therefrom. 

The plaintiff, a flagman, had certain positive and important duties to 
perform at Weldon, when the train stopped there, to protect his em- 
ployer. The train on this occasion had 19 cars, though it usually ear- 
ried 17. The engineer knew this. The rear car was a private car, 
fastened by a Yale lock on the inside. The engineer had always there- 
tofore cleared the railroad trestle, which was some 60 feet high. The 
custom was to stop on the platform. On this occasion he neglected to 
do so. He knew the flagman’s duties when he stopped at Weldon—they 
were defined in the rules and regulations of the railroad company as 
follows: “Flagman must take care of the markers and other rear train 
signals, put them in place, see that they are properly displayed and 
that the signal lamps are clean, trimmed, burning brightly and that the 
markers are kept adjusted to the track.” It was a dark and rainy night. 
There were no lights at the rear of the platform at all for some 5, 6, or 
7 car-lengths. The lights were only where the passengers got off near 
the station; this was abont 1,000 feet from the northern end of the plat- 
form. Plaintiff got off the train to do his duty. He walked along the 
platform inspecting the train, to adjust the markers and blow out the 
steam. There was no barricade or anything indicating that it was the 
end of the platform, and while walking along, actually eugaged in in- 
specting the two cars, with a lantern intended for the purpose of giving 
signals and not capable of illuminating his surroundings, with no idea 
that he was anywhere near the end of the platform, he fell some 60 feet. 
The space of three feet at the end of the platform was altogether unpro- 
tected, entirely open. This is the space adjacent to and alongside the 
train. There was no obstacle of any kind to impede his progress or to 
stop him until he got to the northern end of the platform, and then, pro- 
ceeding in the line of duty, he fell off the end of the platform. It was 
incumbent on plaintiff to take care of the markers and rear train sig- 
nals. On this occasion one of the markers was twisted around, and to 
adjust this and perform the other duties required of him under the 
rules, he proceeded on, without warning, and was injured, 

In Jamison v. Encarnacion, 281 U. S., 685 (641), 74 Law Ed., 1082 
(1085-6), it is written: “The act is not to be narrowed by refined reason- 
ing or for the sake of giving ‘negligence’ a technically restricted mean- 
ing. It is to be construed liberally to fulfill the purposes for which it 
was enacted, and to that end the word may be read to include all the 
meanings given to it by courts and within the word as ordinarily used. 
Miller v. Robertson, 266 U. S., 248, 248, 250, 69 Law Ed., 263, 271, 272, 
45 Sup. Ct. Rep., 73.” 
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In 18 R. C. L., “Master and Servant,” sec. 95, pp. 598, 594, 595, is 
the following: “Although the doctrine has met with some opposition, 
the courts have generally held that an employer owes to his employees a 
duty to make safe the place where they are required to perform their 
services, failing in which he renders himself liable to an employee who 
may sustain injuries as the proximate result of his neglect. In this 
respect as in others, the employer is not liable as an insurer, but 1s bound 
only to the exercise of ordinary or reasonable eare, the degree depending 
upon the dangers attending the employment, and the standard being the 
care exercised by prudent eonloues under similar circumstances. This 
duty of the employer is affirmative and continuing, and it cannot be 
delegated to another so as to relieve the employer of liability in case 
of nonperformance. The dangers to which the employer’s duty extends 
are all such as are latent and concealed, and hence beyond the knowledge 
of the employee. To discover such dangers, the employer must make 
proper tests and inspections, and after ascertaining their existence he 
must, as a rule, give the employee warning thereof. The employee may 
assume that the employer has discharged this duty, and no obligation 
rests upon him to make inspections with a view to discovering latent 
perils. Whether in any particular case the employer has discharged 
his duty in this respect is ordinarily a question for the jury’s determ1- 
nation.” Highfill v. Mills Co., 206 N. C., 582 (585-6): Riggs vr. Mfy. 
Co,, 190 N. C., 256. 

We think the evidence sufficient to be submitted to the jury on the 
issue of negligence. The court below charged clearly the law of negli- 
gence applicable to the facts on this issue and proximate eause, to which 
no exception was taken. 

(2) The question of contributory negligence is out of the picture. 
The answer to that issue was “Yes.” The court below charged the rule 
as to diminished damage, to which no exception was taken. 

(3) Did the plaintiff voluntarily assume the risk of injury as alleged 
in the answer? The jury answered “No.” We see no error on this 
issue. 

“A servant does not assume the extraordinary and unusual risks of 
the employment, and he does not assume the risks which would not have 
existed if the employer had fulfilled his contractual duties. But only 
those risks are assumed which the employment involves after the em- 
ployer has done everything that he is bound to do for the purpose of 
securing the safety of his servants, that 1s, he does not assume the risk 
of injury from the negligence of the master.” Richey, Federal Em- 
ployers’ Liability Act (2nd Ed.), p. 179; Pyatl v. R. R., 199 N.C., at p. 
404; Hamilton v. Rh. &., supra, at p. 561. 

This question of assumption of risk is fully set out in Cobia v. R. R., 
188 N. Cy 487 (491), as follows: “By the eommon law the employee 
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assumes the risks normally incident to the occupation in which he vol- 
untarily engages; other and extraordinary risks and those due to the 
employer’s negligence he does not assume until made aware of them, 
or until they become so obvious and immediately dangerous that an 
ordinary prudent man would observe and appreciate them, citing NV. ¥. 
C. R. R. Co. v. White, 2388 U. S., 507; Seaboard ». Horton, 233 U.S., 
492; Gila Valley, etc. R. R. v. Hall, 232 U. 8., 94; Gaddy v. R. R., 15 
NC ola. 

The principles of law governing the submission of the issue of as- 
sumption of risk to the jury are also stated in Cobia’s case, supra, at p. 
491, as follows: “In a clear case the question of assumption of risk by 
the employee is one of law for the court, but where there is doubt as to 
the facts or as to the inferences to be drawn from them, it becomes a 
question for the jury. To preclude a recovery on that ground it must 
appear that the employee knew and appreciated, or should have known 
and appreciated the danger to which he was exposed, and in ease of 
doubt, that is for the jury. . . . The burden of proof as to the as- 
sumption of risk is upon the defendant; and where there is any doubt as 
to the facts, or inference to be drawn from them, the question is for 
the jury.” 

In the case of Hamilton v. Rh. &., supra, certiorari denied, 284 U. S., 
636, the court, recognizing departure from the usual practice as a basis 
of hability, said, at p. 584: “There was evidence to the effect that the 
Southern, earlzer than was customary, went on the ‘exchange track’ to 
get a car which, in the exercise of due care, it knew cr ought to have 
known was being repaired, and in making the repair plaintiff would of 
necessity be under the car; it gave no warning before picking up the 
crippled car by ringing a bell or sounding a whistle; it coupled with 
unusual and unnecessary force; zt did not, as was the custom, stop the 
train before coupling, and a member of the crew get on the ground and 
look around and see if the car was ready to be moved; it had no right 
under the Safety Appliance Act to handle a crippled car.” (Italics 
ours. ) 

The charge of the court below on assumption of risk has abundant 
authorities to support it. For example, the following portions of the 
charge are supported almost word for word in the cases: “Assumption 
of risk is founded upon knowledge of the employee, either actual or con- 
structive, of the risks and hazards to be encountered in the performance 
of his duties and his consent to take the chance of injury therefrom. It 
is based upon the contract of employment and is distinguished from 
contributory negligence, which is solely a matter of conduct.” See 
Horton v. Rk. #., 175 N. C., at p. 475, quoting from Labatt, Master and 
Servant, secs. 305, 306. “Under the law the employee assumes the risk 
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normally incident to the occupation in which he voluntarily engages, 
except those which are extraordinary or which are due to the master’s 
negligence.” See Pyatt v. R. R., 199 N. C., at p. 404, and Hamilton v. 
R. R., supra, at p. 561, both quoting from Richey, Federal Employers’ 
Liability Act (2nd Ed.), at p. 179. “Extraordinary risks, and those 
which are due to the negligence of the employer, are not assumed by 
the employee until he is made aware of them, or until they become so 
apparent and obvious that any person of ordinary care and prudence 
could not fail to observe them.” Sce Maulden v. Chair Co., 196 N. C., 
at pp. 124, 125; Pyatt v. R. R., supra, 405, 406. “In either case, or 
both, if he continues in the work without objection or protest, or with- 
out obtaining from the employer an assurance that the danger will be 
remedied or removed, he is deemed to have assumed them, and he takes 
the risk upon himself. If the dangers incident to the employment be so 
imminent and so apparent that no man of ordinary prudence would con- 
tinue to rely upon such promises of the employer to remedy them under 
the circumstances, then he is deemed to have assumed the risks even 
pending the performance of the promise.” See Seaboard v. Horton, 
supra, 239 UT. S., at pp. 597, 602, affirming Morton v. Seaboard, supra, 
169 N. C., 109. 

The judge’s charge fairly and adequately stated the doctrine of as- 
sumption of risk as it has developed to date since its first recognition in 
England in 1837 (Priestly v. Fowler, 3 M. & W., 1), its transfer to 
America prior to the War Between the States (in 1841—Murray v. 
R.R., 228. C., 385, in 1848—Farwell +. 2. #., 45 Mass., 49, citing both 
the Priestly and the Murray cases), and its definite acceptance in North 
Carolina by the turn of the century (Turner v. Lumber Co., 119 N. C., 
at pp. 398, 399; Smith v. KR. R., 129 N.C., at p. 177). At first the doc- 
trine was, at times, confused with the doctrine of contributory negli- 
gence (Rittenhouse v. R. R., 120 N. C., 544), but having drawn the line 
between the two doctrines in Thomas v. fh. h., 129 N. C., 392, this Court 
inked in the doctrine and indicated its general limits in Hicks v. Mfg. 
Co., 188 N. C., at p. 327, where the Pennsylvania interpretation of the 
doctrine was accepted as stated in Patterson v. Pittsburgh, 76 Pa. St., 
389. The doctrine reached the full flower of growth with the first of 
the two Horton cases, supra, in the decision of this Court (169 N. C., 
109), and those of the United States Supreme Court (233 U.S., 492, and 
239 U. S., 595). More recent cases have amplified the definitions and 
corollaries of the doctrine and traced in many of the refinements of the 
doctrine, Among the leading cases on the subject in this jurisdiction 
in more recent years are: Pyatt’s case, supra; Hamilton’s case, supra 
(284 U. S., 636), certiorari to U. S. Supreme Court denied, and Hub- 
hard v. R. B., 208 N. C., 675. 
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The Federal Employers’ Liability Act, being a huniane and remedial 
statute, should be liberally construed. The assumptior of risk as a de- 
fense to the recovery of damages had its origin in judicial decisions and 
may be properly classified as judge-made law. Congress and legislative 
bodies, from time to time, have endeavored to relieve employees who 
have suffered injuries from this defense. The trend of legislative action 
and judicial decisions in modern times, except in rare cases, is that this 
defense works injustice to emplovees. 

“Tf the dangers ineident to the employment be so Imminent and se 
apparent that no man of ordinary prudence would continue to rely upon 
such promises of the employer to remedy them under the circumstances. 
then he is deemed to have assumed the risks even pending the perform- 
ance of the promise.” Seaboard v. Horton, supra. 

It was for the jury to say, under the facts and circumstances of this 
‘ase, whether plaintiff assumed the risk. Plaintiff was bound to ex- 
amine the markers, etc., and go to the rear of the ear to see that the 
lights were properly burning, in accordance with the rules. The place 
to do this was made dangerous by the ears, contrary to custom, stopping 
over the trestle—unknown to plaintiff. There was nothing to warn him 
in the performance of a positive duty. No guards, no lights, no plat- 
form to walk on to reach the rear of the train to see the tail lghts. 
nothing to put him on notice. This is plaintiffs view and the jury has 
so found. 

The only exception and assignment of error made by the defendant to 
the charge: “Now, gentlemen of the jury, if you find from the evidence 
and by its greater weight, remembering the burden is on the defendant, 
that the plaintiff knew and understood for a long period of time that 
this bridge or platform constituted a dangerous situation, and he passed 
over it a number of times each mouth for a period of years, and that he 
contiiued in the employment of the defendant while fully aware of the 
dangers, if you find that it was dangerous, and that he continued in the 
employment of the company, doing the same class of work, followmeg 
this same train or a similar train, stopping at this same place, then he 
would be chargeable with knowledge, of course, of the dangers which 
he himself testified existed, and under the circumstances it would be 
your duty to find as a fact that he did assume the risk of his employment 
and answer this issue ‘Yes’; if you find by the greater weight of the evi- 
dence.” This exception and assignment of error cannot be sustained. 
Taking this with the prior parts of the charge, we cannot hold it for 
error. 

This case is distinguishable from C. & O. Ry. Co. v. Niham, 280 
U.S., 102, 74 L. Ed., 207; B. @ O. R. R. vw. Bray, 286 U. S., 272-276, 
16 L. Ed., 272; Wowell +. R.R., 211 N.C... 297. 
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We think this case similar in many respects to Inge v. A. f., 192 
N. C., 522, where the authorities are fully set forth. Certiorari denied 
by the Supreme Court of the United States, 273 U. S., 753. 

The charge of the court below defined negligence, proximate cause, 
assumption of risk; properly placed the burden of proof and applied 
the law applicable to the facts. No exception was taken to any part of 
the charge except that above sct forth. The concluding part of the 
charge cannot be bettered: “About the best guide that I have ever known 
for the government of a jury or a judge, or anybody else in passing 
upon questions which arise between individuals, or between corporations 
and individuals, and which I will give to you as my parting injunction 
is: ‘Ye shall do no unrighteousness in judgment; thou shall not re- 
spect the person of the poor, nor honour the person of the mighty: but 
in righteousness shalt thou judge thy neighbour’ (Ley, 19:15).” 

For the reason given we find 

No error. 





DALLAS C. KIRBY vy. ROBERT R. REYNOLDS, WESLEY E. MacDONALD, 
AND THE HOME OWNERS’ LOAN CORPORATION. 


(Filed 3 November, 1987.) 
1. Pleadings § 15— 


Upon a demurrer to the complaint on the ground that it fails to state 
a cause of action, C. 8., 511 (6), the pleading will be liberally construed 
in favor of the pleader with a view to substantial justice between the 
parties, C. S., 535, and the demurrer will not be sustained unless the com- 
plaint is wholly insufficient. 


2. Conspiracy § 2—Complaint must state facts from which agreement may 
be inferred and stipulate specific unlawful acts agreed upon. 


Since the elements of a conspiracy are an agreement to do an unlawful 
act or an agreement to accomplish a lawful end by unlawful means, a 
complaint does not state a civil action for conspiracy unless the acts 
which it alleges defendants agreed to do are unlawful, since an agreement 
to do a lawful act is not actionable, and mere allegation of an agreement 
without facts from which such agreement may be inferred, or mere allega- 
tion that the agreement was malicious and unlawful without stipulation 
of specific unlawful acts, is insufficient. 


3. Master and Servant § 7d—Employee at will may not maintain action 
against third person for procuring employer to demand resignation. 


An employee may maintain an action against a third person for wrong- 
fully causing the employee’s discharge, but where the employee has no 
term of office, but may be discharged at will, and voluntarily resigns under 
threat that if he fails to resign he will be discharged, he has no right of 
action against the third person for procuring his employer to demand his 
resignation, since such resignation is not under duress in law, the em- 
ployer having the right to discharge him at will. 
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4. Conspiracy § 2—-Complaint held insuflicient to state cause of action for 
conspiracy between defendants to obtain discharge of plaintiff. 


The complaint alleged in substance that plaintiff and the secretary of 
a United States Senator had an argument resulting in bad feeling between 
them, that plaintiff had a position with a governmental agency, that 
application of a third person for a loan had been refused, and that plain- 
tiff wrote a letter to the Senator suggesting that he take the matter up 
with a member of the review committee of the governmental agency, 
that the governmental agency obtained the letter, and as a result thereof 
demanded plaintiff’s resignation, stating that if the resignation was not 
forthcoming, plaintiff would be discharged. Held: The complaint fails 
to allege facts tending to show, directly or circumstantially, a con- 
spiracy or agreement between the Senator and his secretary to pro- 
cure plaintiff’s discharge, and fails to allege facts sufficient to constitute 
duress in the procurement of his resignation, and defendants’ demurrer to 
the complaint for failure to state a cause of action for wrongful con- 
spiracy between the Senator and his sceretary to procure plaintiffs dis- 
charge should have been sustained. 

o. Duress. 


A threat to do what one has a legal right to do cannot constitute duress. 


6. Pleadings § 20. 
A demurrer admits facts properly alleged, but not conelusions of law. 


AppEAL by defendants from -flley, J., at May Term, 1937, from 
Davie. Reversed. 

This is an action brought by plaintiff against defendants for con- 
splracy, alleging damage. 

The complaint alleges, in substance, that the defendant Robert R. 
Reynolds is a resident of North Carolina and elected junior Senator 
from the State of North Carolina to the United States Senate. That 
the defendant Wesley E. MacDonald claims to be a resident and citizen 
of North Carolina, but in fact is a resident and citizen of the State of 
Virginia. That the Home Owners’ Loan Corporation is a corporation 
existing under and by virtue of the law of the United States, with its 
principal office in Washington, D. C. That. it maintains state and 
regional offices in the states of the Union. That T. C. Abernathy is the 
manager in North Carolina, with offices in Greensboro, N. C. That 
plaintiff, while in the offices of Robert R. Reynolds, talking to a party, 
was asked by the party where MacDonald was from. F'laintiff replied 
that MacDonald was from Virginia. Shortly afterwards MacDonald 
called plaintiff into a private office and remarked to plaintiff that he 
had almost gotten him into trouble. That plaintiff expressed surprise 
and begged to be informed as to the circumstances. MacDonald told 
him that he had overheard the conversation. Plaintiff told MacDonald 
that he was of the opinion and was informed that he was a resident and 
citizen of Virginia, but if misinformed he would gladly correct his state- 
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ment. MacDonald stated to plaintiff while he was born and reared in 
Virginia, that on his vacation he had acquired real estate and proposed 
to build a summer home, and that he had registered as a voter and from 
then on he proposed to hold himself out as a citizen and resident of 
North Carolina. To this method of acquiring citizenship and the privi- 
lege of voting 1n North Carolina, plaintiff warned MacDonald against, 
and called his attention to the laws of North Carolina requiring bona 
fide residence of one year before being eligible to vote. Attention was 
called to the criticism directed toward Senator Robert R. Reynolds for 
appointing as his secretary a nonresident, also the probable political 
reaction to Reynolds should his political enemies desire to make capital 
of the illegal registration of his secretary as a voter, and the possible 
criminal prosecution against MacDonald for making a false oath to his 
actually being a bona fide resident and his citizenship. Whereupon, 
MacDonald contended that his ownership of real estate in North Caro- 
lina gave him a right to vote and his registration was legal. That for 
10 reason other than the fact that plaintiff refused to condone, agree 
and to so state that MacDonald was a resident and citizen of North 
Carolina, MacDonald, from time to time after the conversation before 
mentioned, changed his whole attitude towards plaintiff and in divers 
ways and means showed resentment of plaintiffi’s presence in or about 
the office of Senator Reynolds. 

On 20 February, 1934, without notice, reason or cause, and without 
any explanation to plaintiff, the locks on the doors of the office, which 
plaintiff had at all times since his stay in Washington had keys, were 
changed. That in September, 1934, plaintiff was introduced by John 
H. Cathey, of Asheville, N. C., to one Harvey L. Jones, assistant to the 
general counsel of the Home Owners’ Loan Corporation, and as a result 
plaintiff obtained a position with the corporation as traveling attorney, 
at a salary of $3,600 a year. While working for said corporation, in 
October, 1934, a lady from Winston-Salem, N. C., came to Washington 
to see if she could obtain a loan, was refused because of certain legal 
complications, and being unable to sufficiently explain the legal ques- 
tions herself she wired her attorney, William Porter, at Winston-Salem 
to come to Washington. That plaintiff, after talking to Porter, also 
spoke to John H. Cathey, now assistant regional counsel for the Home 
Owners’ Loan Corporation in Omaha, Neb., and one Harry L. Smith, 
now assistant regional counsel in Baltimore, Md. Both agreed with 
plaintiff that the loan was eligible and should be made. Plaintiff sug- 
gested to the attorney that he see Senator Robert R. Reynolds and ask 
him to take ‘the matter up with the Loan Review Committee in Wash- 
ington, to the end that the loan be sent to Washington for review by 
said committee. That William Porter went to the office of Robert R. 
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Reynolds to seeure his help and assistance, and shortly thereafter re- 
turned and said that Reynolds was out of the city and would not be 
hack for at least a week. On learning that Senator Reynolds had re- 
turned, plaintiff called him over the telephone and advised him of the 
matter and suggested to Reynolds that the matter be taken up with 
Wallace Walker, a member of the review committee, that possibly he 
could help the party save her home by obtaining a loan. That Reynolds 
asked plaintiff to write him a letter about it and he would take the mat- 
ter up as suggested. That some time thereafter plaintiff had a letter 
from William Porter asking what, if anything, Reynolds had done, 
calling attention to the fact that his client was about to be ejected from 
her home. The letter reached plaintiff while on duty for the corporation 
in Charleston, West Virginia, and he forwarded the letter to Reynolds. 
. few days thereafter he received a letter from Reynolds stating that 
his secretary, MacDonald, had taken the matter up with a Mr. Penni- 
man. That the day following the forwarding of the letter to Reynolds, 
with reference to MacDonald’s action in writing Penniman, he (plain- 
tiff) was called over the telephone by MacDonald and was threatened 
with serious results, both physical and otherwise. The seriousness and 
the means of punishment were to be determined upon on the return of 
Reynolds from a hospital in Baltimore. Soon thereafter plaintiff was 
ordered to duty in Charleston, West Virginia, for a few days and re- 
turned to Washington on 20 December, 1934. That on the morning of 
21 December, 1934, by memorandum, he was ordered to report to W. T. 
Stockton, assistant general counsel for the Home Owners’ Loan Cor- 
poration, at 2 o’clock p.m. That plaintiff went at the time and place 
mentioned, and upon arrival there met, along with Stockton, Col. 
Ilarvey L. Jones, assistant general counsel of the Home Owners’ Loan 
Corporation, Mrs. Horace Russell, Wallace Walker, a member of the 
Loan Review Committee, and the party that he had suggested that Rey- 
nolds contact in the interest of the loan, and John W. Childress, assist- 
aut to the chairman of the board of the Home Owners’ Loan Corpor- 
ation. Thereupon, Stockton stated to plaintiff that Le had evidence 
that tended to show that he had suggested to a member of Congress 
how he might bring pressure to bear on a member of <he corporation, 
meaning, as he understood, Wallace Walker. He stated +o Stockton that 
he supposed he had reference to the letter which he had in hand and the 
letter he had written to Senator Reynolds, which Stockton said was 
correct, He stated to Stockton that he had written the letter, but de- 
nied having any intention of making any suggestion as he referred to 
or that the letter was susceptible of any such construction. ‘8. But 
this plaintiff further avers and alleges that prior to the time of the 
inceting above referred to in the office of W. T. Stockton that the de- 
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fendants Robert R. Reynolds and Wesley E. MacDonald had wantonly. 
willfully, maliciously and unlawfully conspired, combined, confederated 
and agreed, for the purpose of injuring this plaintiff, and which did 
injure him to his great damage, to corruptly, wantonly, willfully, ma- 
liciously and unlawfully nse the influence and prestige of his office ax 
United States Senator to persuade certain officials of the Home Owners’ 
Loan Corporation, to wit: John H. Fahey, chairman of the board above 
mentioned, and his assistant, John W. Childress, without cause and in 
total disregard of this plaintiff’s rights or the effect on his character 
and professional reputation, to have or caused to have this plaintiff 
discharged from his position with said defendant Home Owners’ Loan 
Corporation; that the said John H. Fahey and the said John W. Chil- 
dress, as officers and employees of the Home Owners’ Loan Corporation, 
vielded to the wanton, willful, malicious, and unlawful combine, con- 
spiracy, confederation and agreement to influence and persuade them, 
and entering into said wanton, willful, malicious, and unlawful com- 
bine, conspiracy, confederation and agreement with the said defendants 
Robert R. Reynolds and Wesley E. MacDonald, at their solicitation 
and persuasion, and for the purpose of injuring this plaintiff, as above 
stated, did wantonly, willfully, maliciously, and unlawfully have or 
cause to have this plaintiff discharged from his position as above stated, 
and to his great damage. 

“9. That notwithstanding the fact that this plaintiff was able to do, 
and was doing, as he is informed, advised and believes, the work for 
which he was employed bv the defendant ILlome Owners’ Loan Cor- 
poration, and notwithstanding the fact that his record was good anid 
that he was rendering satisfactory service in his position as a member 
of the legal division of the Home Owners’ Loan Corporation, which 
said record and satisfactory service was, as he is informed and believes, 
mentioned and certified to in his behalf by his superiors in the legal 
division, this plaintiff avers and alleges that, yielding to the influence 
and persuasion and thereby entering into same with the defendants 
Robert R. Reynolds and Wesley E. MacDonald, in furtherance of their 
wanton, willful, malicious aud unlawful combine, conspiracy, confeder- 
ation and agreement to injure this plaintiff as above stated, the said 
John H. Fahey and John W. Childress, as officers and agents of the 
defendant Home Owners’ Loan Corporation, and while acting as officers 
and agents of said defendant corporation, did force this plaintiff, against 
his will and under threats to discharge upon his failure to do so, to 
resign his position as traveling attorney, as aforesaid, and thereby de- 
prive him of his position and its attendant salary, thereby denying him 
the right to earn a livelihood and to support and maintain his family 
as in law and in right he was under obligation to do and to his great 
damage. 
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“10. That at the conclusion of the meeting in the office of W. T. 
Stockton, as above mentioned, this plaintiff was instructed to report 
to Col. Harvey L. Jones within one hour; that the plaintiff did report 
to the said Harvey L. Jones as instructed to do so, anc was told by the 
said Harvey L. Jones to come back the following morning; that upon 
reporting the following morning, as he had been instructed, this plain- 
tiff was informed by the said Harvey L. Jones that duc to the plaintifi’s 
good record as a member of the legal division that it had been decided 
to permit this plaintiff to resign, but that upon his failure to resign 
plaintiff would be discharged. That thereupon this plaintiff tendered 
his resignation, effective 31 December, 1934. 

“11. That this plaintiff was forced to resign or take the alternative 
of being discharged as hereinbefore alleged, not because of any wrong 
he had done or any act of his toward any person or official of the de- 
fendant Home Owners’ Loan Corporation, but solely because of the 
wanton, willful, malicious, and unlawful conduct of the defendants 
Robert R. Reynolds and Wesley E. MacDonald, and the corrupt and 
unlawful use of his office as United States Senator tn inducing and 
persuading the officers and agents of the said Home Owners’ Loan 
Corporation to have this plaintiff dismissed and expelled frum his posi- 
tion as aforesaid; that this plaintiff had made a good record with said 
defendant corporation and was well hked by his superiors in the legal 
division as well as other members of the same. That after this plain- 
tiff’s connection with the said Home Owners’ Loan Corporation had 
terminated, as above mentioned, he applied for a position with the liti- 
gation division of the National Recovery Administration. That in 
filing his application he gave as reference of his ability as an attorney 
his former superiors in the Home Owners’ Loan Corporation, 

“That this plaintiff was appointed a member of the legal division of 
the Home Owners’ Loan Corporation on 14 September, 1934, at a salary 
of $3,600 per year and expenses while away from the city of Wash- 
ington and on duty for said corporation; that, as hereinbefore alleged, 
this plaintiff had a good record as an attorney, with good chances of 
promotion and increase of salary, and this plaintiff avers and alleges 
that had it not been for the wanton, willful, malicious, and unlawful 
conduct of the defendants, as hereinbefore alleged, he would have held 
his position for at least two years and perhaps longer. That after his 
connection with said Home Owners’ Loan Corporation, as above set 
forth, this plaintiff, as he was in law and equity compelled to do, used 
all. reasonable efforts to secure other employment; that after the termi- 
nation of his services with the Home Owners’ Loan Corporation on 
31 December, 1934, he secured, as hereinbefore alleged, a position with 
the litigation division of the National Recovery Administration on 8 
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February, 1935, at a salary of $3,600 a year and expenses; that shortly 
thereafter, to wit, he was transferred and assigned to the regional 
office of the National Recovery Administration at Atlanta, Ga.; that on 
10 June, 1935, after the invalidation of the National Recovery Act by 
the Supreme Court, he returned to Washington and, because the reason 
for his employment had ceased, his connection with the National Re- 
covery Administration terminated on 15 July, 1935. That thereafter 
for several months he used every possible means to secure further em- 
ployment but was unable to do so. That by reason of the wanton, 
willful, malicious, and unlawful combine, conspiracy, confederation and 
agreement of the defendants, hereinbefore set forth, this plaintiff has 
been damaged by loss of salary in the sum of $6,655.35. That the acts 
and conduct of the defendants, as hereinbefore alleged, were wanton, 
willfy], malicious and unlawful, without justification in law or in fact; 
that they were done for the purpose of injuring this plaintiff, and which 
did injure him as aforesaid; that the defendants Robert R. Reynolds 
and Wesley E. MacDonald are insolvent and any monetary judgment 
against them by way of punitive damages would be worthless and of no 
aecount. Wherefore, this plaintiff prays judgment against the defend- 
ants in the sum of $6,653.35; for cost, and for such other and further 
relief as he may be entitled. That as to the defendants Robert R. Rey- 
nolds and Wesley E. MacDonald, this plaintiff pravs judgment as 11 
arrest and bail for any and all amounts found to be due him, for in 
that, as hereinbefore alleged, the acts of the defendants were wanton, 
willful, malicious, and unlawful.” 

The defendants entered a demurrer as follows: “The defendants 
Robert R. Reynolds and Wesley E. MacDonald demur to the plaintifi’s 
complaint filed in this action on 81 December, 1936, and as grounds 
for their demurrer they say: (1) That the complaint does not state 
a cause of action because the plaintiff alleges in the complaint that he 
resigned his position with the Home Owners’ Loan Corporation, effec- 
tive 31 December, 1934, and in that the complaint does not allege that 
the plaintiff was discharged by the Home Owners’ Loan Corporation, 
his employer. (2) That the complaint does not state a cause of action 
because nowhere in the complaint is it alleged that the plaintiff was 
appointed for any particular period of time, that he had any tenure 
of office whatever, or that he held his office other than at the will of the 
proper officers of the Home Owners’ Loan Corporation. (8) That the 
complaint does not state a cause of action because that plaintiff alleges 
in the complaint that, while holding the position of attorney with the 
Home Owners’ Loan Corporation, he wrote a letter to a member of the 
(Tnited States Senate to secure his help and assistance, and to get the 
United States Senator to take up with a member of the Loan Review 
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Committee the matter of making a loan to an applicant whose loan 
had been denied in the regular course of business by the corporation, 
thereby showing that the plaintiff gave the officers of the Tome Own- 
ers’ Loan Corporation adequate reasons for requesting his resignation. 
Wherefore, the defendants pray that this action be dismissed, and that 
the defendants x0 without day and recover their costs of the plaintiff” 

The judgment in the court below is as follows: “This cause coming 
on for hearing before the undersigned judge presiding at the May Term 
of the Superior Court of Davie County, upon the complaint of the 
plaintiff and the written demurrer and the demurrer ore fenus filed 
thereto. Whereupon, after hearing the oral arguments of counsel, it 
was agreed that the court might take with him the record in the cause 
and determine and decide the case outside of Davie County or outside 
of the Seventeenth Judicial District. It is now, therefore, upon a care- 
ful consideration of the record, the oral arguments, and the briefs filed 
by the parties plaintiff and defendants, considered ard adjudged that 
the written demurrer and the demurrer ore fenus be and they are now 
overruled and disallowed. Done at Chambers in Wilkesboro, Wilkes 
County, North Carolina, as of the May Term. 1937, of the Superior 
Court of Davie County. This 10 June. 1937, 

Fenix E. Avury, 
Judge Presiding.” 


The defendants excepted and assigned error to the judgment as signed 
and overruling the demurrer of lefonenits: and appealed to the Su- 
preme Court. 

In the Supreme Court the following demurrer ore tenis to the com- 
plaint was filed: “Upon the eall of the case for argument upon the writ- 
ten demurrer, the defendants demur ore tenis, upon the additional 
eround: That the complaint does not state a cause of action, In that 
the communication which forms the basis of the alleged cause of action 
was privileged as a matter of law, and on the further ground that the 
substantial facts properly alleged in the complaint do not constitute « 
eause of action.” 

“Now come the defendants, and in addition to the grounds for de- 
murrer appearing in the record they demur ore tenus on the following 
grounds, and say that the courts of the State of North Carolina do not 
have jurisdiction of this action for the reason that it appears from the 
complaint that the defendant Robert R. Reynolds is an officer of the 
United States, to wit, a member of the Senate of the United States, and 
that the defendant Wesley E. MacDonald is an officer or employee of 
the United States, to wit, secretary to the defendant Robert R. Reynolds 
as a member of the Senate of the Umted States; and further, that the 
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alleged acts of the defendants complained of were done in connection 
with, or in the discharge of, the duties of the defendants in their re- 
spective offices. Wherefore, the defendants pray that the action be dis- 
missed for the additional reasons herein stated.” 


Grant & Grant and Powell W. Glidewell for plaintiyf. 
Robinson, Pruette & Caudle, and Parrish & Deal for defendants. 


Crarxson, J. We think the demurrer of defendants should have been 
sustained on the ground that “the complaint does not state facts sufli- 
cient to constitute a cause of action.” N. C. Code, 1935 (Michie), sec. 
511 (6). 

C. S., 535 is as follows: “In the construction of a pleading for the 
purpose of determining its effect its allegations shall be hberally cou- 
strued with a view to substantial justice between the parties.” 

In Blackmore v. Winders, 144 N. C., 212 (215-16), speaking to the 
subject we find: “The uniform rule prevailing under our present sys- 
tem is that, for the purpose of ascertaining the meaning and determin- 
ing the effect of a pleading, its allegations shall be liberally construed, 
with a view to substantial justice between the parties. Revisal, sec. 495 
(C. §., 585). This does not mean that a pleading shall be construed to 
say what it does not, but that if it can be seen from its general scope 
that a party has a cause of action or defense, though imperfectly 
alleged, the fact that it has not been stated with technical accuracy or 
precision will not be so taken against him as to deprive him of it. Bure 
». Brown, 104 N. C., 835. As a corollary of this rule, therefore, it may 
be said that a complaint cannot be overthrown by a demurrer unless it 
be wholly insufficient. If in any portion of it, or to any extent, 1t pre- 
rents facets sufficient to constitute a cause of action, or if facts sufficient 
for that purpose can be fairly gathered from it, the pleading will stand, 
however inartificially it may have been drawn, or however uncertain, 
defective or redundant may be its statements, for, contrary to the com- 
mon-law rule, every reasonable intendment and presumption must be 
made in favor of the pleader. It must be fatally defective before it will 
be rejected as insufficient,” citing numerous authorities. N.C. Prac. & 
Proce. in Civil Cases (McIntosh), sec. 448, p. 454; Fairbanks, Morse & 
Co. v. Murdock Co., 207 N. C., 848 (351). 

In Manning v. R. R., 188 N. C., 648 (663), citing a wealth of authori- 
ties, it is said: “A demurrer is the formal mode of disputing the suffi- 
ciency in law of the pleading to which it pertains. It admits only such 
averments as are well pleaded and such inferences as nay be drawn 
therefrom, but it does not admit any legal inferences or conclusions of 
law that may be alleged. We must therefore refer to the complaint in 
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order to determine the scope and effect of the defendants’ admissions.” 
Conrad v. Board of Education, 190 N. C., 889 (393); Distributing Corp. 
vw. Maxwell, Comr. of Revenue, 209 N. C., 47 (48). 

The language in /farley & Lund Corp. v. Murray Rubber Co., 31 
Fed. (2nd), 932 (934-5), is pertinent to the complaint in this action: 
“Much, indeed, has been written about the admissible latitude im plead- 
ings sounding in ‘conspiracy.’ There is, however, no more reason why 
a pleader im such actions should not definitely commit himself to the 
facts on which he means to stand than elsewhere; indecd there is vastly 
less. The notion that it is enough vaguely to charge defendants with 
‘conspiracy,’ garnished with such adverbs as ‘maliciously’ and ‘wrong- 
fully,’ has done more to bewitch the whole subject than anything else. 
Whether, if the plaintiff at bar is properly confined, any substance will 
not evaporate with the rhetoric, we do not find it necessary now to 
decide.” 

The complaint 1s bottomed on conspiracy, alleging damage. In & v. 

Martin, 191 N. C., 404 (406), we find: “A conspiracy has been defined 
to be ‘an engagement between two or more individuals to do an unlaw- 
ful act or to do a lawful act in an unlawful way.” S. v. Dalton, 168 
N. C., 204. A conspiracy has been further defined as a ‘combination 
among two or more persons to accomplish, by concerted action, an 
unlawful purpose, or a purpose not im itself unlawful, by unlawful 
means. But whether it is a wrongful or illegal conspiracy depends not 
wpon the name given by the pleader, but upon the quality of the act 
charged to have been committed. Jf these acts are not wrongful or 
illegal, no agreement to commit them can properly be called an illegal 
and wrongful conspiracy.’ Ballentine v. Cummings, 70 Atl. 548, . 
(p. 407). However, the proof must be sufficient to create more than a 
suspicion. Testimony that raises no more than a suspicion is not suffi- 
clent to be submitted to a jury as evidence of guilt. Perry v. Ins. Co.. 
137 N. C., 404. The principle is thus stated in Brow v. Kinsey, 81 
N. C., 245: ‘The rule is well settled that if there be no evidence, or if 
the evidence be so slight as not reasonably to warrant the inference of 
the fact in issue or furnish more than materials for a mere conjecture, 
the court will not leave the issue to be passed on by the jury. Sutton v. 
Madre, 47 N. C., 820; Liquor Co. v. Johnson, 161 N. C., 775 Seagrores 
vw. Winston, 167 N. C., 207; S. v. Bridgers, 172 N. C., 882; S. v. Prince, 
182 NC. 190,” 

In R. C. L., Vol. 15, part see. 29, p. 68, is the following: “In a lead- 
ing Enghsh case it seems to have been taken for granted by all the 
judges, affirmative and dissentient, that if the defendant has used a 
means that could be denominated unlawful in order to bring about an 
employee’s discharge he would be lable. As this represents the general 
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doctrine it becomes necessary to consider what specific means or modes 
of interference with a man in his trade or calling can be said to be 
unlawful. The most obviously unlawful of all means is of course vio- 
lence. As a general proposition any interference with the free exercise 
of another’s trade or occupation or means of livelihood by preventing 
people by force, threats, or intimidation from trading with, working 
for, or continuing him in their employment, is an actionable wrong.” 

The long and verbose complaint of plaintiff indulges in generalities 
and conclusions: That defendants had prior thereto conspired “to per- 
suade certain officials of the Home Owners’ Loan Corporation” to cause 
plaintiff to be discharged, using “the influence and prestige of his office 
as United States Senator” for such purpose. Par. 9. “. . . That yield- 
ing to the influence and persuasion and thereby entering into same with 
the defendants Robert R. Reynolds and Wesley E. MacDonald, in fur- 
therance of their wanton, willful, malicious, and unlawful combine, con- 
spiracy, confederation and agreement to injure this plaintiff, as above 
stated, the said John H. Fahey and John W. Childress, as officers and 
agents of the defendant Home Owners’ Loan Corporation, and while 
acting as officers and agents of said defendant corporation did force this 
plaintiff, against his will, and under threats of discharge upon his failure 
to do so, to resign his position as traveling attorney. . . .” Par. 12: 
That but for the conspiracy and resulting resignation plaintiff “would 
have held his position for at least two years and perhaps longer.” The 
complaint does not allege any tenure of office whatever. Except for 
redundant use of the words “wrongfully, maliciously, wantonly, and 
unlawfully,” the nearest to an allegation of fact as to defendants ap- 
pears in paragraph 8: “. . . that the defendants . . . had con- 
spired . . . to use the influence and prestige of his office as U. S. 
Senator to persuade certain officials of Home Owners’ Loan Corpora- 
tion . . . to have this plaintiff discharged,” and as a result thereof 
plaintiff resigned a position to which he alleges no tenure of office and 
no term of employment. 

The complaint shows lack of discretion on plaintiff’s part in writing 
a letter to a United States Senator attempting to get him to use the 
influence of his position to cause the review committee of the Home 
Owners’ Loan Corporation to make a loan which had been denied. This 
attempt to go over the heads of the executive officers of the Home Own- 
ers’ Loan Corporation, the complaint clearly shows, was the reason 
plaintiff’s resignation was demanded. The letter is not set out in the 
complaint, but it was the outcome of an appeal by plaintiff himself to 
Senator Reynolds over the telephone, who requested a letter to him 
stating the facts. This letter was turned over to the Home Owners’ 
Loan Corporation by Senator Reynolds to aid the plaintiff in getting 
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the loan. It was the individual act of Reynolds, no semblance of any 
conspiracy with MacDonald. The Home Owners’ Loan Corporation 
took offense at plaintiff’s letter—hence the request for lis resignation. 

The whole complaint indicates that the controversy was between 
plaintiff and Senator Robert R. Reynolds’ secretary, Wesley E. Mae- 
Donald, and not with Reynolds. Plaintiff was not discharged, he re- 
signed. No violence or such a threat or intimidation which was sufh- 
ecient in law to show that the resignation was not the voluntary act of 
plaintiff. He gave as reference in his application for another position 
his former superiors in the Home Owners’ Loan Corporation. He 
stayed with the government until the Congressional Act (N. R. A.) 
under which he was employed was declared unconstitutional by the 
Supreme Court of the United States. 

The use in the complaint of the words “That the defendants Robert 
R. Reynolds and Wesley E. MacDonald had wantonly, willfully, mali- 
clously, and unlawfully conspired, combined, confederated, and agreed 
for the purpose of injuring the plaintiff and which did injure him, to 
his great damage,” ecte., 1s a conclusion of the pleader, and there are 
not sufficient facts alleged in the complaint to sustain the allegations 
that there was a conspiracy between Reynolds and MacDonald to injure 
plaintiff, causing damage. The allegations show a mere conjecture, sus- 
pleion or guess, which has no probative force. 

Where two defendants were indicted for conspiracy, the court prop- 
erly instructed that the jury must find either both guilty or both not 
guilty. S. v. Lewis, 185 N. C., 640. Conspiracy, not its execution, is 
the offense. S.v. Lea, 203 N. C., 18; cerfrorars to U. &. Supreme Court 
denied, 287 U.S., 649, 77 L. Ed., 561. 

It goes without saying that the complaint is wholly insufficient to 
show anything done by the Home Owners’ Loan Corpcration to hold it 
for conspiracy if it, being a governmental ageney, could be held on a 
couspiracy charge. 

It has been frequently held that an employee who resigns has no cause 
of action against his employer for wrongful discharge. The plaintiff 
was suz juris and voluntarily resigned his position. The allegations in 
the complaint are not sufficient to charge duress. The conclusion of the 
pleader is not sufficient. The complaint clearly indicates that plaintiff 
was an einployee at will, with the right of his employer to discharge him 
at any time. In fact, he alleges, “This plaintiff was forced to resign or 
take the alternative of being discharged,” etc. A threat to do what one 
has a legal right to do cannot constitute duress. 18 C. J., 399; Smith- 
wich v. Whttley, 152 N. C., 369; Bank v. Smith, 1938 N. C., 141; Ran- 
dolph v. Lewis, 196 N. C., 51. 

The pleading alleges no tenure of office. In Rechardson v. Rh. R., 126 
N. C., 100 (101), we find: “The engineers have a rignt to quit when- 
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ever they get ready, and the company has a right to discharge any engi- 
neer at any time without cause. But upon the plaintiff’s own showing, 
his discharge was within the right of the defendant, and not wrongful, 
and malice disconnected with the infringement of a legal right cannot be 
the subject of an action.” older v. Mfg. Co., 1388 N. C., 308. 

The Home Owners’ Loan Corporation was a governmental agency 
and Reynolds a United States Senator. How far the conduct of Senator 
Reynolds was privileged we are not called upon to say. In Spalding v. 
Vilas, 161 U. S., 780, it was held: “The head of an executive depart- 
ment cannot be held Hable to a civil suit for damages on account of 
official communications made by him pursuant to an act of Congress 
und in respect of matters within his authority, by reason of any personal 
or even malicious motive that might be alleged to have prompted his 
action.” 

In Newell Slander and Libel (4th Ed.), see. 445, p. £82, it is written: 
“Oriticism of the official conduct of a public officer is always a proper 
subject for public discussion and information, and a communication 
made in good faith for the purpose of redressing some injury or to pre- 
vent or punish a public abuse is privileged, if addressed to a person or 
board having an interest or duty in the matter, or jurisdiction to enter- 
tain the complaint or redress the grievance. Residents of a place may 
petition the mayor and aldermen to revoke the license of a merchant, or 
may petition the board of excise protesting against the licensing of a 
tavern, and their communications will be privileged. This privilege, 
however, must not be abused, for, if such communication be made mali- 
ciously and without probable cause, the pretense under which it is made, 
instead of furnishing a defense, will aggravate the case of the defend- 
ant.” S.v. Publishing Co., 179 N. C., 720. 

On the plaintiff’s complaint, liberally construed, it is wholly insuff- 
cient to show a conspiracy between the defendants causing damage to 
plaintiff. In the broad aspect of the complaint it would indicate a 
quarrel between, as it seems, two former friends—the plaintiff and de- 
fendant MacDonald, secretary to Senator Reynolds—as to whether Mac- 
Donald was a resident and citizen of Virginia and had become a dona 
fide resident of North Carolina. The language of both in this regard 
became heated and acrimonious. The aftermath, in regard to over- 
riding the review committee of the Home Owners’ Loan Corporation 
on the loan which plaintiff was trying to obtain for another, is a differ- 
ent matter. The telephone conversation of plaintiff, in which he ap- 
pealed to Senator Reynolds, was about the loan. <A new and distinct 
matter. Reynolds requested plaintiff to write him about the matter. 
The letter was not attached to or set out in the complaint. Plaintiff’s 
letter to Senator Reynolds reached the Home Owners’ Loan Corpora- 
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tion, the officers of which seem to have taken offense at same, bringing 
about plaintiff’s resignation without legal duress. There is nothing in 
the pleadings except a conclusion that plaintiff did not hold his position 
at will. There is no direct or circumstantial allegation in the complaint 
to show any conspiracy between Senator Reynolds ard his secretary, 
MacDonald, to injure. plaintiff. The allegations in the pleadings, “their 
wanton, willful, malicious, and unlawful combine, conspiracy, confeder- 
ation, and agreement to injure this plaintiff,” cte., are not borne out by 
the long details of the pleadings, and were merely conclusions of the 
pleader and not considered on a demurrer. 

On the pleadings the demurrer must be sustained and the judgment 
of the court below 

Reversed. 








J. M. PALMER, a CITIZEN AND TAXPAYER OF HAYWOOD COUNTY, in BEHALF 
OF HIMSELF AND OTHER CITIZENS AND TAXPAYERS OF HAYWOOD COUNTY, 
NORTH CAROLINA, v. THE COUNTY OF HAYWOOD, a Bopy Potrtic 
AND CORPORATE, AND J. A. LOWE, R. T. BOYD, T. R. MOORE, G. C. 
ROGERS, G. C. PALMER, C. C. MEDFORD, anp JARVIS ALLISON, 
BOARD OF COMMISSIONERS OF HAYWOOD COUNTY, NORTII 
CAROLINA. 

(Filed 3 November, 1937.) 


1. Taxation § 4—-County may not issue bonds to build annex to county 
hospital without submitting question to vote. 


Defendant county proposed to issue bonds to construct an annex to its 
county hospital, to be used principally for the care of the indigent sick of 
the county, without submitting the question to a vote. Weld: The build- 
ing of an annex to the county hospital is not a necessary expense of the 
county within the meaning of Art. VII, sec. 7, of the Constitution of 
North Carolina, and plaintiff taxpayer is entitled to an order restraining 
the issuance of the bonds. 

2. Same— 

What are necessary expenses of a county or municipality within the 

meaning of the Constitution is a question of law for the courts. 
3. Taxation § 5— 

Taxes may be levied only for a public purpose. Art. V, see. 3, of the 

Constitution of North Carolina. 
Connor, J., concurring. 
BARNHILL, J., dissenting. 


CLARKSON, J., concurs in dissenting opinion. 


AppraL by plaintiffs from Alley, J., at Chambers, from Haywoop. 
Action for injunction against issuance of county bonds to build annex 
to county hospital. 
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Bonds are proposed to be issued under the following resolution: “Be 
it ordered by the board of county commissioners of the county of Hay- 
wood as follows: (1) For the purpose of constructing an addition to 
the county hospital, which shall be used principally for the care ot 
indigent sick and afflicted poor of the county, bonds of the county shall 
be issued to the aggregate amount of $30,000. (2) A tax sufficient to 
pay the principal and interest of the bonds when due shall be annually 
levied and collected. (3) A statement of the county debts has been filed 
with the clerk and is open to public inspection. (4) This order shall 
take effect 30 days after the first publication thereof after final passage 
unless in the meantime a petition for its submission to the voters is 
filed under the County Finance Act, and in such event it shall take effect 
when approved by the voters of the county at an election, as provided 
in the said act.” 

The time for filing petition for an election on the issuance of the 
bonds has expired and no petition has been filed. Defendants were 
about to issue the bonds when restrained in this action. On hearing 
below, parties agreed that the court might find the facts. The court 
found, among other things, in substance that: About 1927 the county ot 
Haywood, pursuant to Art. II, ch. 119, of the Consolidated Statutes ot 
North Carolina entitled “Municipal Hospitals,” after an election as 
therein provided, and upon approval of a majority of the qualified 
voters of the county, issued and sold bonds of the county for the pur- 
pose of building and did build a county hospital “for the care of the 
sick of the county and others who might be brought for treatment.” 
The hospital, at the time of its erection, was deemed and considered 
adequate for the needs. The county has been able to maintain said 
hospital under proper standards, but the patronage thereof has grown 
and increased until the hospital is now inadequate and insufficient to 
care for many patients brought in, and in particular for the indigent 
sick of Haywood County. The hospital has a normal capacity of 55 
beds with emergency capacity of 65 beds. In 1936 of 26,644 patient 
days, 19,473 received contribution from private indigent fund. It has 
become necessary to enlarge the hospital by building an annex which is 
contemplated to be “used principally for the care of indigent sick and 
afflicted poor of the county.” Thereupon the court adjudged that “the 
proposed issuance of bonds and the levying of a tax by the defendants, as 
hereinbefore set out, is a necessary expense and not in violation of Art. 
VII, see. 7, of the Constitution of North Carolina, or other provision of 
the Constitution or statutes of the State.” Motion for restraining order 
against the issuance of bonds and levying of taxes as proposed was 
denied. 

From adverse judgment plaintiffs appealed to the Supreme Court and 
assigned error. 


286 IN THE SUPREME COURT. eee 


——-——- 
PALMER wt. HAywoop CouNTY. 


we ae apie Ss 





ne cr em 





W. 7. Crawford for plaintiff, appellant. 
J. RB. Morgan for defendants, appellees. 


Winzporneg, J. The question: Is the building of atmex to county hos- 
pital a necessary expense within the meaning of Art. VIT, sec. 7, of the 
Constitution of North Carolina? The answer is “No.” 

Art. WIT, see. 7, reads: “No county, city, town or other municipal 
corporation shall contract any debt, pledge its faith or loan its credit, 
nor shall any tax be levied or collected by any officers of the same except 
for the necessary expenses thereof, unless by a vote of the majority of 
the qualified voters therein.” 

What are necessary expenses is a question for judicial determination. 
The judicial decisions in this State umformly so hold. “The courts de- 
termine what class of expenditures made or to be made by a municipal 
corporation come under the definition of ‘necessary expense.’ The gov- 
cerning authorities of the municipal corporations are vested with the 
power to determine when they are needed. . . . That is to say, the 
courts determine whether a given project is a necessary expense of a 
municipality, but the governing authorities of the municipality determine 
in their discretion whether such given project is necessary or needed in 
the designated locality.” Starmount Co. v. Hamilton Lakes, 205 N. C.. 
514,171 8. E., 909; Black r. Comrs., 129 N. C., 121, 39 8S. E., 818; Faw- 
cett v. Mt. Airy, 184 N. C., 125, 45 S. E., 1029; Storm v. Wrightsville 
Beach, 189 N. C., 681, 128 S. E., 17; Henderson v. Wilmington, 191 
N. C., 269, 132 S. E., 25. 

In defining “necessary expense” it is said in Ienderson v. Walming- 
fon, supra, “We derive practically no aid from the cases decided in other 
states. . . . We must rely upon our own decisions,” Then, after 
reviewing uumerous cases dealing with the subject of “necessary ex- 
pense,” page 278, Adams, J., said: “The eases declaring certain expenses 
to be necessary refer to some phase of municipal government. This 
Court, so far as we are advised, has given no decision to the contrary.” 
Then, on page 279, continues: “The decisions heretofore rendered by 
the Court make the test of a ‘necessary expense’ the purpose for which 
the expense is to be ineurred. If the purpose is the maintenance of the 
public peace or the administration of justice; if it partakes of a gov- 
ernmental nature or purports to be an exercise by the city of a portion 
of the State’s delegated sovereignty; if, in brief, it involves a necessary 
vovernmental expense.” 

This Court has repeatedly held that the building, maintenance, and 
operation of public hospitals is not a “necessary expense.” 

In Armstrong v. Comrs., 185 N. C., 405, 117 8. E., 388, speaking to the 
question of erecting a tubercular hospital for Gaston County, Wr. Jus- 
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tice Hoke said: “Appellants insist further that a hospital of this char- 
acter should be considered a necessary expense, and so comes directly 
within the purview and effect of the cases cited, but we cannot so hold.” 

In Nash v. Monroe, 198 N. C., 306, 151 S. E., 634, a “residence lot 
and dwellings and buildings thereon” had been given to the city of Mon- 
roe for the “purpose of providing a hospital for the sick and diseased 
and others requiring surgical or medical attention.” The city had con- 
tracted the operation of the hospital to a private physician. Then, 11 
order to obtain certain benefits from the Duke Foundation, it was pro- 
posed that the management of the hospital] should be changed, and that 
the city and county should buy the physician’s equipment for operating 
the hospital. The city borrowed $5,000 and gave its note for that pur- 
pose in anticipation of collection of taxes. Speaking to the question 
of validity of the note and the levy of the tax, Mr. Justice Brogden. 
for the Court, said: “The maintenance of a municipal hospital is not a 
necessary governmental expense. . . . Moreover, ‘for purposes other 
than necessary expenses a tax cannot be levied within or in excess of the 
constitutional limitation except by a vote of the people under special 
legislative authority.’ The city of Monroe . . . undertook to pledge 
the faith and credit of the city in order to obtain the money. This can- 
not be done except in accordance with methods provided by Jaw.” 

In Burleson v. Spruce Pine, 200 N. C., 80, 156 8. E., 241, plaintiff 
sought to enjoin a bond issue under the Municipal Finance Act for the 
purpose of “constructing, maintaining, and operating a public hospital’ 
in the town of Spruce Pine, after the question had been submitted to 
and approved by the qualified voters of the town, for the reason, among 
others, that said bonds are not for necessary expenses within the mean- 
ing of Art. VII, see. 7, of the Constitution. After citing the opinion in the 
Armstrong case, supra, Mr. Justice Connor stated: “In the instant case. 
therefore, the bonds will not be valid, unless their issuance was author- 
ized by the General Assembly and approved by a majority of the quali- 
fied voters of the town of Spruce Pine. [Henderson v. City of Wilming- 
fon, 191 N. C., 269, 182 S. E., 25, and cases there cited. In that case. 
speaking of Art. VII, sec. 7, Constitution of North Carolina, it 1s said: 
‘In analyzing and construing this section in its relation to the sixth sec- 
tion of Art. V, the court has held: (1) That for necessary expenses the 
municipal authorities may levy a tax up to the constitutional limita- 
tion without a vote of the people and without legislative permission: 
(2) that for necessary expenses they may exceed the constitutional lim1- 
tation by legislative authority, without a vote of the people, and (3) that 
for purposes other than necessary expenses a tax cannot be levied either 
within or in excess of the constitutional limitation except by a vote of 
the people under special legislative authority.’ This is a clear and 
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aecurate statement of the principles of constitutional law applicable to 
municipal taxation in this State. 

“In the instant case, the issuance of bonds and the levy and collec- 
tion of the tax was approved by the people of the town of Spruce Pine— 
that is, by a majority of the qualified voters of said town. The bonds 
are, therefore, valid, if their issuance was authorized by statute duly 
enacted by the General Assembly.” 

It 1s significant to note that: (1) The resolution in question expresses 
us the purpose of the bond issue: “Constructing an addition to the 
county hospital, which shall be used principally for the care of indigent 
sick and afflicted poor of the county,” and (2) in the contention that 
the present county hospital is over-crowded, only about 70 per cent 
of the use of the hospital in 1936 is classified as for indigent pa- 
tients. “Taxes shall be levied only for public purposes.” Art. V, see. 3. 
North Carolina Constitution. This is a fundamental principle in the 
law of taxation. 

In Ketchie v. Hedrick, 186 N. C., 892, 119 S. E., 767, the Court states : 
“The limitation of the Constitution is very wise. . . . It restricts 
taxation to necessary governmental purposes, except when a purpose out- 
side this sphere has secured a majority of the registered voters author- 
izing taxation to be levied for such purpose.” 

Defendants rely wpon the cases of Martin v. Comrs. of Wake County. 
208 N. C., 354, 180 S. E., 777, and Martin v. Raleigh, 208 N. C., 369. 
180 8. E., 786. These cases relate to the construction of a special act 
of the Legislature, authorizing the board of county commissioners in 
those counties to which the act is applicable to contract for provision 
for medical treatment and hospitalization of the sick and afflicted poor 
of the county. It is sufficient to note that this act does not apply to Hay- 
wood County, the defendant in the instant ease. It was specifically 
exempted. 

Judgment of the court below is 

Reversed. 


Connor, J., concurs in the decision by the Court of the question pre- 
sented by this appeal for the reason that the hospital was constructed 
under the provisions of Art. II of Chapter 119, N. C. Code of 1935. 
but is of the opinion that there may be a factual situation under which 
the construction or maintenance of a hospital for the eare and treat- 
ment of sick and indigent persons may be a necessary expense of a town. 
city or county for which bonds, when authorized by an act of the Gen- 
eral Assembly of this State, may be issued by the governing body of 
such town, city or county, without the approval of a majority of the 
qualified voters of such town, city or county. See Afhins v. Durham. 
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210 N. C., 295, 186 S. E., 330. In such case the construction or main- 
tenance of a hospital may be a necessary, governmental expense of the 
municipality, and bonds issued for that purpose will be valid and bind- 
ing on the town, city or county. Henderson 1». Wilmington, 191 N. C., 
269, 182 S. E., 25. 

In Walker v. Faison, 202 N. C., 694, 163 S. E., 875, the late Justice 
Brogden, speaking for this Court, said: 

“The law is an expanding science, designed to march with the ad- 
vancing battalions of life and progress, and to safeguard and interpret 
the changing needs of a commonwealth or community.” 

This broad and comprehensiye statement of the philosophy of the 
law in its relation to life was approved in the opinion of Justice Devin 
in Goswick v. Durham, 211 N. C., 687, 191 S. E., 728. 


Barnuit, J., dissenting: The court below found that during the past 
two years the Haywood County Hospital has cared for indigent sick 
and afflicted poor of Haywood County in excess of its full normal ca- 
pacity, and has not been able by reason of the crowded condition to 
provide for hospital care and treatment for all the indigent sick and 
afflicted poor of the county needing hospital treatment; that it has be- 
come necessary for the defendant county to enlarge its hospital by the 
building of an annex, which is contemplated to be used principally for 
the care of the indigent sick and afflicted poor of the county, and that 
the expense therefor is necessary within the meaning of the Constitu- 
tion, and that there is no other hospital in Haywood County. 

The plaintiff does not allege or contend that the issuance of these 
bonds will violate the provisions of Art. V, sec. 6, of the Constitution, 
nor is there any allegation of any defect or irregularity in the resolu- 
tion, or in the proceedings of the commissioners authorizing the issu- 
ance and sale of the bonds. He rests his case squarely upon the ques- 
tion as stated in his brief: “Is the proposed building of an annex to the 
Haywood County Hospital principally for the care of indigent sick and 
afflicted poor of the county a necessary expense, or would the issuance 
of the bonds for that purpose and the levying of the tax for the payment 
of principal and interest thereof without a vote of the people be a viola- 
tion of Art. VII, sec. 7, of the Constitution of North Carolina?” 

That the court has the power to determine what are necessary ex- 
penses is not debatable. It is the only means through which the people 
of the State are assured that the governing agencies will not exceed the 
limitations prescribed by the Constitution. 

It is too well established in this State that the State and its sub- 
divisions are charged with the duty as a governmental function to care 
for the poor and to protect the health of the citizens of the State to re- 
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quire the citation of authorities. The counties are the governmental 
agencies through which these duties are to a large extent performed. A 
county 1s not in a strict legal sense a municipal corporation, it is rather 
an instrumentality of the State, by means of which the State performs 
certain of its governmental functions within its territorial limits. Bell 
ve. Comrs., 127 N. C., 85; Jones v. Comrs., 187 N. C., 579. In the exer- 
cise of ordinary governmental functions they are simply agencies of the 
State constituted for the convenience of local administration in certain 
portions of the State’s territory, and in the exercise of such functions 
they are subject to almost unlimited legislative control, except when 
the power is restricted by constitutional provisions, 

County organizations are created almost exclusively with a view to the 
policy of the State at large for the purposes of political organization 
and civil administration in matters of finance, of education, of provision 
for the poor, of the means of travel and transfer, for the promotion of 
the health and general welfare of the people, and especially for the gen- 
eral administration of justice. The county organizations have a direct 
and exclusive reference to the general policy of the State, and are in 
fact but a branch of the general administration of that policy, and they 
are an integral portion of the general administration of State policy. 

If it is a governmental function of the State to make provision for 
the poor and for the protection of the health of its citizenship, then the 
State has the power to delegate the performance of this duty to the re- 
spective counties. The Legislature has exercised this right of delega- 
tion and has vested the counties with authority to provide for the main- 
tenance, comfort and well-being of the poor; C. S8., 1297, subsection 28, 
and to establish public hospitals, C. S., 1297, subsection 29; C. S., 
1334 (8); ch. 81, P. L. 1927. The defendants do not have to rely upon 
the provisions of C. S., ch. 119. 

If, then, the proposed expenditure is either a means by which the 
county seeks to provide for the comfort and well-being of the poor or to 
promote the health of its citizens, it is a necessary expense. 

The opinion correctly states the rule to be followed by the court in 
determining what expeuses are necessary, that is to say, the courts de- 
termine what class of expenditures made, or to be made, come under 
the definition of necessary expenses. The sole duty of the court is to 
classify the expense, and if it falls within a class of expenses which is 
governmental in its nature, or in furtherance of governmental functions, 
it is necessary. “Necessary expense” refers to the ordinary and usual 
expenditures required to enable a county to properly perform its duties 
as part of the State government and to exercise the functions delegated 
to the county by the Legislature. The words must mean such expenses 
as are or may be incurred in the establishing and procuring of those 
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things without which the peace and order of the community, its moral 
interests, or the health and the protection of the property of its inhabi- 
tants would suffer considerable damage, leaving out of view the matter 
of the great inconvenience that would be attendant upon our social life 
for want of such expenditures. What particular projects or meaus shall 
be adopted, or whether an expenditure shall be made in the furtherance 
of governmental functions rests exclusively in the sound discretion of 
the governing body. Evans v. Comrs., 89 N. C., 154; Brodnax-«. 
Groom, 64 .N. C., 244. 

Some of the projects approved by the court and the class within which 
the expense therefor falls are as follows: (1) The building and main- 
tenance of public roads, streets, sidewalks and bridges—public con- 
venience, intercourse, travel and commerce; (2) lighting streets and 
building light plants—publiec safety and convenience; (3) jetties—pro- 
tection of property; (4) water and sewer systems, abattoirs—protection 
of health; (5) incinerators—sanitation. 

The court reviews the ultimate purpose—not the incidental means; 
the primary objective—not individual projects or items. To do other- 
wise, and undertake to determine that a particular project is not neces- 
sary, is to invade the policy making field, which belongs exclusively to 
other branches of the government. The wisdom of expenditures must 
be left to the sound discretion of the governing agency. Speaking to 
this subject more than sixty years ago in Brodnax v. Groom, supra. 
Pearson, C. J., says: “Who is to decide what are the necessary expenses 
of a county? The county commissioners to whom are confided the trust 
of regulating all county matters. ‘Repairing and building bridges’ is 
a part of the necessary expense of a county as much so as keeping the 
roads in order, or making new roads; so the case before us is within the 
power of the county commissioners. How can this Court undertake to 
control its exercise? Can we say such a bridge does not need repairs, 
or that in building a new bridge near the site of an old bridge it should 
be erected as heretofore upon posts so as to be cheap, but warranted to 
last for some years, or that it is better policy to locate it a mile or so 
above where the banks are good abutments and to have stone pillars at 
iu heavier outlay at the start, but such as will insure permanency and 
be cheaper in the long run? 

“In short, this Court is not capable of controlling the exercise of 
power on the part of the General Assembly, or of the county authori- 
ties, and it cannot assume to do so without putting itself in antagonism 
as well to the Genera] Assembly as to the county authorities and erect- 
ing a despotism of five men, which is opposed to the fundamental prin- 
ciples of our government and the uses of all times past. 
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“For the exercise of powers conferred by the Constitution the people 
must rely upon the honesty of the members of the General Assembly and 
of the persons elected to fill places of trust in the several counties. 

“This Court has no power and is not capable if it had the power of 
controlling the exercise of power conferred by the Constitution upon the 
legislative department of government or upon the county authorities.” 

It appears to me that the vice in the opinion of the Court and in the 
opinions contained in the cases cited in support of the position taken 
by the Court, to wit: The Armstrong case, supra, the Nash case, supra, 
and the Burleson case, supra, lies in the fact that the Court undertakes to 
determine the necessity of a particular project without relating the ex- 
penditure to the class of expense within which it properly falls. An 
examination of practically all the other cases bearing upon this question 
discloses that the Court classified the proposed expense and by so doing 
avoided falling into the error which I feel is attendant upon this decision. 

The expense here proposed may be classified as one in furtherance of 
the governmental function of providing for the indigent sick and afflicted 
poor. The Constitution expressly provides that it is the purpose of the 
government to make charitable institutions as nearly self-sustaining as 
is consistent with the purposes of their creation. Art. XI, sec. 11. 

But even if it be conceded that the language of the resolution author- 
izing the issuance of the proposed bonds is such as to remove the pro- 
posed expense from this class, then surely it falls within the class of 
expenses which are for the protection of the health of the citizens of the 
county. As I understand it, this is an undisputed governmental func- 
tion and duty. The wisdom of such expenditure rests in the sound dis- 
cretion of the board of commissioners. Our State is constantly growing 
in wealth and population. Our civilization is advancing with the habits 
and customs of necessary changes. New conditions create new neces- 
sities, What sometimes appears at the time to be an unwise and ex- 
travagant expenditure, when viewed in retrospect, is considered an evi- 
dence of sound business judgment. Jt is to be expected that in the 
changed conditions which occur in the lives of a progressive people that 
things at one time considered luxuries grow to be necessities. The lux- 
uries of yesteryear are the necessities of today and the luxuries of today 
become the necessities of tomorrow. 

In the not far distant past the State was practically without hospital 
facilities. Hospitals were available only to the rich, and even they con- 
sidered it extravagant to make use of such facilities except in extreme 
eases. Today we have hospitals in practically every large town in the 
State, and registered nurses are located in practically every town and 
village. Hospitals and nursing facilities have grown to be the principal 
means through which the medical science is given a practical applica- 
tion. 
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If it is to be conceded that it is the duty of the government to protect 
the health of its citizens and to administer medical care and attention 
to the indigent sick and afflicted poor, then it must be conceded that the 
State may delegate these duties to the county, and the county has the 
right in the exercise of its sound discretion to perform these duties 
through the medium of a hospital adequate in size and equipment. 

I conceive it to be the duty of the Court to interpret the law, within 
the limitations of the Constitution, with a view to meeting present 
conditions and present needs. If the decisions cited and relied upon by 
the Court are in conflict with and prohibit the proposed expenditures, 
then these decisions should be overruled and the proposed expense should 
be placed in the class to which it properly belongs and declared to be a 
necessary expense of the government in the protection of the health of 
the people of this county who have no other hospital facilities available 
to them within their county. The decisions of the Court should be 
mile-posts marking the progress of the law, and not hitching posts, be- 
yond which the law may not go. 

In Fawcett v. Mt. Airy, 184 N. C., 124, it is said: “In the effort of 
the courts to check extravagance and prevent corruption in the govern- 
ment of towns and cities, the judicial branch of the government has 
probably stood by former decisions from too conservative a standpoint, 
and thereby obstructed the advance of business ideas which would be 
most beneficial if put into operation; and this conservatism of the 
courts, outgrown by the march of progress, sometimes appears at a seri- 
ous disadvantage.” 

The Constitution protects the people even against unduly restrictive 
action of the courts. The Court enforces its protective provisions as 
against the other branches of the government, and must likewise do so 
as to its own interpretation and application of the law. 

The law as now declared by the Court is such that it is lawful to incur 
an expense in building jetties in the sea to protect the property of sum- 
mer cottagers on the seashore, but prohibits the construction of a hos- 
pital intended primarily to minister to the indigent sick and the afflicted 
poor—playgrounds and public parks to preserve the health of the well- 
to-do are necessary, while a hospital, with its attendant nursing facili- 
ties, to restore to health those who are sick, is not. This, to my mind, 
creates an inconsistency that operates to the disadvantage of those who 
are most in need of the ministering care of a progressive democratic 
government committed to Christian principles, and it ought not to be. 


I am authorized to say that Mr. Justice CrarKson concurs in this 
dissent. 
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FRED 8. WINNER, GUARDIAN, PETITIONER, VV. J. H. BRICE anp His WIFE, 
IRENE BRICE, RESPONDENTS. 


(Filed 3 November, 19387.) 


1. Clerks of Court § 7—Juvenile court has jurisdiction of child in im- 
proper environment whose custody is in controversy. 


Allegations of a petition, admitted by demurrer, that the children in 
question were each under sixteen years of age, resided in the county, and 
were subject to such conditions and improper guardianship and control 
as to endanger their morals, health, and general welfare, and that peti-* 
tioner was entitled to their custody as their guardian under a deed 
executed by their father, C. 8., 2150, for the purpose of placing them in 
a private institution in accordance with the wishes of their father, are 
sufficient to show exclusive original jurisdiction of the children, for the 
purposes of the statute, in the juvenile court of the county, ch. 97, Public 
Laws of 1919 (N. C. Code, 5039, 5062). 


2. Same—Person having knowledge of facts sufficient to confer jurisdic- 
tion upon juvenile court may file petition. 

A person filing a petition alleging facts conferring jurisdiction upon the 
juvenile court of the children named in the petition, and alleging that 
petitioner has knowledge or information of the facts alleged, is a compe- 
tent person to file the petition, and it is immaterial, for the purposes of 
jurisdiction, whether petitioner is guardian for the minors therein named, 
and the petition confers jurisdiction on the juvenile court for the pur- 
poses of the statute. 


3. Same—Respondents served with notice may not complain that no sum- 
mons or notice was served on children whose custody is sought. 
Where a duly verified petition, alleging facts sufficient to confer juris- 
diction of the children therein named on the juvenile court of the county, 
is filed and notice of the filing of the petition and the pendency of the 
proceeding is duly served on respondents having the said children in their 
custody, the respondents may not complain that no summons or notice 
was served on the minor children, the service on the respondents being a 
sufficient compliance with the provisions of the statute to confer jurisdic- 
tion of respondents upon the court, it being within the discretion of the 
court whether summons should be issued to and served on the children. 


4, Same— 


The statute creating juvenile courts in the several counties of this State 
is valid, N. C. Code, 5039, 5062, and the statute confers jurisdiction on the 
courts to place children under its jurisdiction in public and private insti- 
tutions in proper instances, N. C. Code, 5047 (4), 5053. 


Apreat by petitioner from /Tamillon, Special Judge, at July Term, 
19387, of Durty. Reversed. 

This is a proceeding involving the custody and welfare of four chil- 
dren, each of whom is under the age of sixteen years. The petitioner 
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and the respondents and all of said children are residents of Duplin 
County, North Carolina. 

The proceeding was begun on 15 June, 1937, by a petition filed with 
the clerk of the Superior Court of Duplin County, as the judge of the 
juvenile court of said county, by Fred S. Winner, guardian. The peti- 
tion was duly verified by the petitioner. Notice of the filing of the 
petition and of the pendency of the proceeding was duly served on the 
respondents, who thereafter filed an answer to the petition, denying the 
material allegations therein. 

It is alleged in the petition that William Harrel Winner, about ten 
years of age; Benedict L. Winner, about eight years of age; Paul How- 
ard Winner, about six years of age, and Iona Christine Winner, about 
four years of age, are the children of R. L. Winner and his wife, Grace 
Marie Winner; that Grace Marie Winner, the mother of said children, 
died during the month of March, 1934, and that R. L. Winner, the 
father of said children, is a disabled World War veteran, and is now 
and has been since November, 1936, confined in an institution which 
is maintained by the government of the United States for the care and 
treatment of disabled veterans of the World War. 

It is further alleged in the petition that some time during the month 
of November, 1936, the petitioner, Fred S. Winner, who is a brother of 
R. L. Winner, was duly appointed by the clerk of the Superior Court of 
Duplin County as guardian of the said R. L. Winner and has duly quali- 
fied as such guardian; and that on 11 June, 1937, the said R. L. Win- 
ner, by a deed duly executed by him in accordance with the provisions 
of C. S., 2150, constituted and appointed the petitioner, Fred S. Win- 
ner, as guardian of his said minor children. 

It is further alleged in the petition that after the death of his wife, 
the mother of his said minor children, and prior to the execution by 
him of the deed by which he constituted and appointed the petitioner, 
Fred S. Winner, as guardian of his said minor children, the said R. L. 
Winner, who is a member and communicant of the Catholic Church, 
had negotiations with the Catholic Orphanage at Nazareth, near the 
city of Raleigh, N. C., for the admission of his said children into said 
orphanage; that at the date of the execution by him of the deed by 
which he constituted and appointed the petitioner guardian of his said 
minor children the said R. L. Winner requested and directed the peti- 
tioner to have his said minor children placed in the Catholic Orphanage 
at Nazareth, near the city of Raleigh, N. C., and that the petitioner 
desires to place the said children in said orphanage, in compliance with 
the request and direction of their father, the said R. L. Winner. 

It is further alleged in the petition that the Catholic Orphanage at 
Nazareth, near the city of Raleigh, N. C., is incorporated under the 
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laws of the State of North Carolina, and has been approved by the 
Board of Charities and Public Welfare of North Carolina, and is au- 
thorized by the said board to admit, care for, maintain and educate 
children under the age of twenty-one; and that said orphanage is in all 
respects equipped to care for, maintain and educate the said minor chil- 
dren of R. L. Winner. 

It is further alleged in the petition that since his appointment by the 
said R. L. Winner as guardian of his said minor children the petitioner 
has faithfully endeavored to have the said minor children placed in the 
Catholic Orphanage at Nazareth, near the city of Raleigh, for care, 
maintenance and education by said orphanage, and that said orphanage 
will now admit said minor children and provide for their care, main- 
tenance and education, provided they and each of them are committed 
to its custody by an order of the juvenile court of Duplin County. 

It is further alleged in the petition that after his appointment by the 
said R, L. Winner as guardian of his said minor children, and pending 
their admission into the Catholic Orphanage at Nazareth, near the city 
of Raleigh, N. C., the petitioner placed the said children temporarily 
in the custody of the respondents, who are their maternal grandparents; 
that at the time the petitioner placed the said minor children tempor- 
arlly in the custody of the respondents the respondents approved the 
purpose of the petitioner to place the said minor children in the custody 
of the said Catholic Orphanage for care, maintenance and education 
by the said orphanage, and agreed to return said children to the custody 
of the petitioner as soon as arrangements could be made for their admis- 
sion into said orphanage, and that respondents now, unlawfully and 
without excuse or justification, refuse to surrender the said minor chil- 
dren to the petitioner that he may place them in said orphanage. 

It is further alleged in the petition: 

“A. That the respondents are unfit and unsuitable persons to have the 
custody, care, control and rearing of said four infant children of the 
said R. L. Winner, the respondents being aged persons, almost entirely 
illiterate, are persons of very small means and are unable financially 
to properly educate, provide for and maintain young children; that the 
family of respondents is composed of the respondents, one son who is an 
imbecile-invalid, and one daughter, generally known as Ruby Brice, 
whose moral life and character is very bad and unsavory, and who, 
because of the advanced ages of the respondents and their frequent 
absences from their home, performs most of the duties of their house- 
hold, and manages and controls their home. 

“B. That the said daughter of the respondents, who has the care and 
management of their home and now exercises control of the said chil- 
dren, is a person of bad moral life and character, she having been once 
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married and shortly thereafter divorced from her husband; that she has 
since lived with two men, to whom she claims to have been married; that 
long after her separation from her husband she resided at a roadhouse 
and at other places of bad repute and questionable character and sur- 
roundings in New Hanover County; that while so residing in said 
county, and while associating with a married man, the said daughter 
gave birth to a child, which was taken from her care and custody by the 
welfare authorities of New Hanover County; that the said daughter of 
the respondents has been convicted of crimes involving moral turpitude 
in both the recorder’s court and the Superior Court of New Hanover 
County, and is now a fugitive from the justice of said county, where 
she lived in immoral relations with men for a period of over a year and 
until a few months prior to the commencement of this proceeding. 

“C, That because of conditions surrounding and existing in the home 
of the respondents, as set forth in paragraphs A and B hereof, the said 
four children and each of them are now daily exposed and subjected to 
influences which greatly endanger their moral life, health and general 
welfare, and their best interests require that they and each of them be 
removed from the home of the respondents and restored to the custody 
of the petitioner, who is their paternal uncle, in order that said children 
may be placed in the Catholic Orphanage at Nazareth, near the city of 
Raleigh, N. C., in accordance with the request and direction of R. L. 
Winner, their father. 

“D. That the petitioner is ready, willing and able forthwith to pro- 
vide for the said children a desirable and suitable home in the Catholic 
Orphanage at Nazareth, near the city of Raleigh, N. C., where they and 
each of them will be properly maintained, carefully trained, and be given 
a good practical education, thus enabling said children to become good 
and useful citizens of the State.” 

After they had filed an answer to the petition in which they denied 
the material allegations thereof, the respondents filed a demurrer in 
writing to the petition and moved that the proceeding be dismissed, for 
that on the facts stated in the petition the juvenile court of Duplin 
County is without jurisdiction to hear, try, determine, or adjudge the 
control or custody of the children named in the petition. The demurrer 
to the petition was overruled, and the motion to dismiss the proceeding 
was denied. The respondents excepted and appealed to the Superior 
Court of Duplin County. 

The appeal of the respondents was heard at July Term, 1937, of the 
Superior Court of Duplin County, where the order of the judge of the 
juvenile court, overruling the demurrer and denying the motion to dis- 
miss, was reversed. Petitioner excepted. 
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From judgment that the proceeding be dismissed, for that on the facts 
stated in the petition the juvenile court of Duplin County was without 
jurisdiction of the proceeding, the petitioner appealed to the Supreme 
Court, assigning error in the judgment. 


Wm. F. Jones for petitioner. 
Gavin & Gavin and Geo. R. Ward for respondents. 


Connor, J. The juvenile courts of the several counties of this State, 
which were created by statute (ch. 97, Public Laws of North Carolina, 
1919, N. C. Code of 1935, sees. 5039-5062), have exclusive original 
jurisdiction of any child residing in their respective counties : 

“(a) Who is delinquent or who violates any municipal or State law or 
ordinance, or who is truant, unruly, wayward or misdirected, or who is 
disobedient to parents or beyond their control, or who is in danger of 
becoming so; or 

“(b) Who is neglected, or who engages in any occupation, calling or 
exhibition, or is found in any place where a child is forbidden by law, 
and for permitting which an adult may be punished by law, or who is in 
such condition or surroundings or is under such improper or insufficient 
guardianship or control as to endanger the morals, health, or general 
welfare of such child; or 

“(e) Who is dependent upon public support or who is destitute, home- 
less or abandoned, or whose custody 1s subject to controversy.” 

It is provided by statute that “when jurisdiction hes been obtained 
in the ease of any child, unless a court order shall be issued to the con- 
trary, or unless the child be committed to an institution supported and 
controlled by the State, it shall continue for the purposes of this act 
during the minority of the child. The duty shall be constant upon the 
court to give each child subject to its jurisdiction such oversight and 
control in the premises as will conduce to the welfare of such child and 
to the best interest of the State.” 

By virtue of the foregoing statutory provisions the juvenile court of 
Duplin County, on the facts alleged in the petition and admitted by the 
demurrer, has exclusive original jurisdiction of each cf the four chil- 
dren named in the petition. Hach of said children is under the age of 
sixteen; he resides in Duplin County; he is now under such conditions 
and surroundings and under such improper guardianship and control 
as to endanger his morals, health, and general welfare, and his custody 
is subject to controversy. These facts are sufficient to give the said court 
jurisdiction of said children, for the purposes of the statute, provided the 
said court has jurisdiction of this proceeding. 

It is provided by the statute that “any person having knowledge or 
information that a child is within the provisions of this act, and subject 
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to the jurisdiction of the court, may file with the court a petition verified 
by affidavit, stating the alleged facts which bring such child within said 
provisions. The petition shall set forth the name and residence of the 
child and of the parents, or the name and residence of the person having 
the guardianship, custody or supervision of such child, if the same be 
known or ascertained by the petitioner, or the petition shall state that 
they are unknown, if that be the fact.” 

This pr paceiny was begun by a petition which complies in all respects 
with these statutory requirements and is sufficient to confer jurisdic- 
tion upon the court of the proceeding. Whether or not the petitioner is 
the duly constituted and duly appointed guardian of the children named 
in the petition is immaterial, at least for purposes of jurisdiction. It 
appears from the allegations of the petition, which are admitted by the 
demurrer, that the petitioner is a person who has knowledge or infor- 
mation of the facts alleged in the petition which are sufficient under 
the statute to confer jurisdiction upon the court, both of the children 
named in the petition, and of the proceeding which was begun by the 
filing of the petition. This, under the express provisions of the statute, 
is sufficient to confer jurisdiction for the purposes of the statute. 

It is provided by the statute that “upon the filing of the petition or 
upon the taking of the child into custody, the court may forthwith or 
after an investigation by a probation officer or other person, cause to 
be issued a summons signed by the judge or the clerk of the court, 
directed to the child, unless such child has been taken into custody, and 
to the parents, or in case there is no parent, to the person having the 
guardianship, custody, or supervision of the child, or the person with 
whom the child may be, requiring them to appear with the child, at the 
place and time stated in the summons to show cause why the child 
should not be dealt with according to the provisions of this act.” 

The notice issued by the judge of the juvenile court of Duplin County, 
addressed to the respondents and appearing in the record, was sufh- 
cient compliance with the foregoing statutory provisions. This notice 
was duly served on the respondents who appeared as required and filed 
answer to the petition. It was within the discretion of the court as to 
whether summons should be issued to and served on the children. The 
respondents have no cause to complain that no summons or notice was 
served on the children, who were in their custody. 

The validity of the statute creating juvenile courts in the several 
counties of this State has been upheld, and its provisions construed and 
applied by this Court in In re Coston, 187 N. C., 509, 122 S. E., 183; 
In re Hamilton, 182 N. C., 44, 108 S. E., 385, and S. v. Burnett, 179 
N. C., 735, 102 S. E., 711. In view of the situation presented by the 
record in this proceeding, it may be well to direct attention to the fol- 
lowing provisions of the statute: 
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The court “may commit the child to a suitable institution maintained 
by the State or any subdivision thereof, or to any suitable private insti- 
tution, society or association incorporated under the laws of the State 
and approved by the State Board of Charities and Public Welfare, 
authorized to care for children or to place them in suitable homes.” 
N.C. Code of 1935, sec. 5047, subsection 4. 

“In committing any child to any institution or other custodial agency 
other than one supported and controlled by the State, or in placing the 
child under any guardianship other than that of its natural guardians, 
the court shall as far as practicable select as the custodial agency an 
institution, society, or association governed by persons of like religious 
faith as the parents of such child or an individual holding the same 
religious faith.” N.C. Code of 1935, sec. 5055. 

There was error in the judgment of the Superior Court dismissing 
this proceeding on the ground that the juvenile court of Duplin County 
was without jurisdiction of the children named in the petition, of this 
proceeding, and of the respondents. The judgment is reversed to the 
end that the order of the judge of the juvenile court, overruling the 
demurrer and denying the motion that the proceeding be dismissed, may 
be affirmed and the proceeding remanded to the juvenile court of Duplin 
County that it may be heard by said court. 

Reversed. 





STATE v. HENRY P. WHITEHURST. 


(Filed 3 November, 1937.) 
1. Statutes § 7— 
The rule that a criminal statute must be strictly construed does not 
mean that a criminal statute should be construed stintingly or narrowly, 


but that it may not be extended by implication or equitable construction 
beyond the scope of the language employed. 


2. Embezzlement § 1—~ 
The embezzlement statute, C. S., 4268, being a penal statute creating a 
new offense, cannot be extended by construction to include persons not 
within the classes of persons therein defined as being subject to its pro- 
visions. 
. 3. Same: Banks and Banking § 13: Receivers § 7—-Bank receiver does 
not come within purview of embezzlement statute. 


A receiver of a State bank is an officer of the court, and the fund he 
administers is in custodia legis, but he is not a public officer, nor an agent 
of the bank nor a trustee within the meaning of the embezzlement statute, 
and his motion to quash an indictment drawn under C. §8., 4268, for 
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appropriating the funds of the insolvent bank to his own use, is properly 
granted, since he does not come within any of the classes of persons 
defined in the statute who may fall within its condemnation. 

4, Embezzlement § 5— 


Where an indictment of a bank receiver for embezzlement is drawn 
under C. S., 4268, it is unnecessary to determine whether an indictment 
under other of the cognate statutes, C. S., 4269 to 4276, could be sustained. 


5. Constitutional Law § 6a— 
It is the duty of the courts to declare the law as written. 
BaRNHILL, J., took no part in the consideration or decision of this case. 


APPEAL by State from Frizzelle, J., at July Special Term, 1937, of 
CRAVEN. 

Criminal prosecution in which the defendant as receiver of the Bank 
of Vanceboro is charged with embezzlement. 

The indictment charges that in May, 1924, the defendant was duly 
appointed receiver for the Bank of Vanceboro, a State banking institu- 
tion, and that, as such, in the exercise of a public trust and as agent, 
consignee, clerk, employee and servant of the court and of the deposi- 
tors, stockholders and creditors of the insolvent bank, he was entrusted 
with and did receive and take into his possession and have under his 
care large sums of money, to wit, $14,547.94, the property of said re- 
ceivership, which the said Henry P. Whitehurst (being over the age of 
16 years) did feloniously embezzle, fraudulently misapply, convert to his 
own use, etc., against the form of the statute in such case made and pro- 
vided, and against the peace and dignity of the State. 

Before pleading to the indictment, the defendant, through counsel, 
entered a demurrer and moved to quash upon the ground that a receiver 
is not covered by the embezzlement statute. 

From judgment of quashal the State appeals, assigning error. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 

A.D. Ward, L. I. Moore, W. B. R. Guion, and R. E. Whitehurst for 
defendant, appellee. 


Stacy, C. J. Does the fraudulent misapplication of receivership funds 
by the receiver of a State bank come within the purview of the embezzle- 
ment statute, C. 8., 4268? We agree with the trial court that a receiver 
of an insolvent corporation is not within the terms of the statute. 

A receiver is not eo nomine mentioned in the statute, and it is not 
thought that the language is broad enough to include a receiver of an 
insolvent corporation under the rule of ejusdem generis. See Calkins 


302 IN THE SUPREME COURT. [212 


rr er a eee 


STATE Vv. WHITEHTRST. 


a ee —— 








lee rr errs re ee 


vr. State, 18 Ohio State, 366, as reported in 98 Ain. Dec., 121, with valu- 
able note covering the whole subject. 

-\s a forerunner to the embezzlement statute, provision was made in 
the Revised Code of 1854, ch. 34, sec. 18, for punishment at the whip- 
ptng-post of any servant who withdrew from his master and went away 
with any money, goods or other chattels of the value of five dollars, to 
him entrusted by his master, with intent to steal the same, or who, being 
in the service of his master, embezzled any such money, goods or other 
chattels, or otherwise converted the same to his own use, contrary to the 
trust and confidence in him reposed. (Brought forward in Battle’s Re- 
visal, ch. 32, sec. 16.) See S. 7. Lanier, 88 N. C.. 658; S. 0. S9 NLC. 
we 

Then, in 1872, by act of Assembly adopted 8 February of that year. 
it was enacted: “If any officer, agent, clerk or servant of any corpora- 
tion, or any clerk, agent or servant of any person or copartnership (ex- 
cept apprentices and other persons under the age of sixtecn vears) shall 
embezzle or fraudulently convert to his own use, or shall take, make 
away with or secrete, with intent to embezzle or fraudulently convert 
to his own use any money, goods or other chattels, . . . belonging 
to any other person or corporation which shall have come into his pos- 
session or under his care by virtue of such office or employment, he shall 
be deemed guilty of felony, and upon conviction thereof shall be pun- 
ished as in cases of larceny.” Chap. 145 Pub. Laws 1871-72. This is 
known as the embezzlement statute, and it appears in Battle’s Revisal 
(1878) as ch. 32, see. 186. It was brought forward as section 1014 in 
The Code of 1883. 

In 1889 the section was amended by adding “consignee” to the persons 
designated, and enlarging its scope by inserting after the word “fraudu- 
lently,” wherever 1t appears, the words “or knowingly and willfully mis- 
apply or.” Chap. 226, Public Laws 1889. 

Following the decision in 8, v. Connelly, 104 N. C., 794, 10 8. E., 469 
(fall Term, 1889), in which it was held that a “clerk of the Superior 
Court” was not within the terms of the statute, the section was again 
amended making it applicable to any “public officer, clerk of the Supe- 
rior or other court, sheriff or other person, or officer exercising a public 
trust or holding public office.” Ch. 188, Laws and Resolutions, 1891. 

In 1897 the section was further amended so as to embrace “guardians, 
administrators and executors.” Ch. 31, Pub. Laws 1897. 

With these amendments added, the statute was brought forward as 
section 3406 in the Revisal of 1905. It now appears as section 4268 in 
the Consolidated Statutes of 1919. (In the Code of 1883 the word 
“employee” appeared in the statute, but this has becn eliminated in 
subsequent compilations. Similarly, the words “or copartnership” were 
omitted beginning with the Revisal of 1905, and the exception as to 
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‘apprentices’ does not appear in the Consolidated Statutes of 1919, 
as the law on apprentices was repealed by ch. 97, Pub. Laws 1919.) 

Lastly, by amendment in 1931, the statute was made applicable to any 
“trustee” who embezzles the funds of his cestu’z. Ch. 158, Pub, Laws 
1931. 

Hence, in its present form, the statute applies to ‘‘any person exer- 
cising a public trust or holding a public office, or any guardian, adminis- 
trator, executor, trustee, or any officer or agent of a corporation, or any 
agent, consignee, clerk or servant, except persons under the age of six- 
teen years, of any person.” 

Thus it will be seen that, by repeated amendments, the scope of the 
statute has been gradually enlarged and its base progressively broadened. 
But at no time has it been made applicable, ipsissimis verbis, to receivers 
of insolvent corporations. Nor does it appear, under the rule of strict 
construction (25 R. C. L., 1076) that the statute is susceptible of the 
interpretation inclusive of such receivers. 

By the rule of strict construction, however, is not meant that the stat- 
ute shall be stintingly or even narrowly construed (S. v. Harnhardt, 170 
N.C., 725, 86S. E., 960), but 1t means that everything shall be excluded 
from its operation which does not clearly come within the scope of the 
language used. U.S. v. Waltberger, 5 Wheat., 76. Criminal statutes are 
not to be extended by implication or equitable construction to include 
those not within their terms, for the very obvious reason that the power 
of punishment is vested in the legislative and not in the judicial depart- 
ment. It is the General Assembly which is to define crimes and ordain 
their punishment. Jennings v, Commonwealth, 109 Va., 821, 63S. E., 
1080, 182 A. S. R., 946, 17 Ann. Cas., 64, 21 L. R. A. CN. S.), 265. 
Compare 8S. v. Humphries, 210 N. C., 406, 186 S. E., 478, and S. v. Bell, 
184 N.C., 701, 115 S. E., 190. 

The embezzlement statute begins by defining the classes of persons 
who may fall within its condemnation, or who may commit the statutory 
crime of embezzlement, and as it 1s a penal statute, creating a new of- 
fense, it cannot be extended by construction to persons not within the 
classes designated. 2 Bishop Crim. Law, sec. 331. In other words, if 
the statute be so worded as not to include the defendant, his office, or 
his status, an indictment thereunder will not lie against him. S. v. 
Keith, 126 N. C., 1114, 36 8S. E., 169; Calkins v. State, supra. 

A receiver is usually denominated an officer of the court—an “arm” or 
“hand” of the court—but he holds no public office. Bazrd v. Lefor, 52 
N. D., 155, 201 N. W., 997, 38 A. L. R., 807; 23 R. C. L., 7; 22 R. C. L,, 
398, Nor is he engaged in exercising a public trust. People v. Sho- 
walter, 126 Cal. App., 665, 14 Pac. (2nd), 1034. He is not an agent 
within the meaning of the embezzlement statute. S. v. Hubbard, 58 
Kan., 797, 51 Pac., 290, 89 L. R. A., 860. “The term ‘agent of a bank’ 
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would ill describe the office of a receiver”’—Mr. Justice Brandeis in 
U.S. v. Weitzel, 246 U. S., 533. Nor is he a trustee in the sense this 
termi is used in the statute. The property he administers is said to be 
in custodia legis. High on Receivers (4th Ed.), ch. 1, page 3. It may 
be noted, however, that the offense here charged apparently took place 
prior to the amendment of 1931, interpolating the word “trustee,” and 
the term is not used in the indictment. 

“A recelver is a ministerial officer of a court of chancery, appointed 
as an Indifferent person between the parties to a suit merely to take pos- 
session of and preserve, pendente lile, the fund or property in litigation, 
when it does not seem equitable to the court that either of the litigants 
should have possession of it. He holds the property for the benefit of all 
the parties interested. His title and possession is that of the court, and 
any attempt to disturb his possession or to interfere with him, when he 
is acting under the authority and orders of the court, is contempt, and 
punishable accordingly”—Walker, J., in S. v. Rk. B., 152 N. C., 785, 
67S. E., 42, 21 Ann, Cas., 692, 26 L. R. A. (N.S.), 710. 

“Generally speaking a receiver is not an agent, except of the court 
appointing him; the very term receiver negatives such an idea. He is 
merely a ministerial officer of the court or, as he is sometimes called, 
the hand or arm of the court, . . . really representing the court, 
and acting under its direction, for the benefit of all the parties in in- 
terest. . . . His acts and possession are the acts and possession of 
the court. . . . The parties to the litigation have not the least au- 
thority over him. . . . His authority is derived solely from the act 
of the court appointing him, . . . and he is the subject of its order 
only.” 23 R. C. L., p. 7. 

In People v. Goldman, 318 Ill., 77, it was held that a receiver of a 
partnership estate was covered by the embezzlement statute under the 
principle of ejusdem generis, executors and administrators being spe- 
cifically mentioned therein. The Illinois statute is also somewhat 
broader than ours. Whether a collector of a decedent’s estate would 
come within the purview of our statute we make no decision. The ques- 
tion 1s not before us. 

Nor is it essential presently to premise whether a receiver of an in- 
solvent corporation is covered by any of the cognate statutes, C. S., 4269 
to 4276, inclusive. It is enough to say the defendant is not indicted 
under any of these statutes. 

The case of S. v. Ray, 207 N. C., 642, 178 S. E., 224, wherein a com- 
missioner to sell land was charged with embezzlement, is not an au- 
thority in support of the present indictment. There the bill was not 
challenged by demurrer or motion to quash, and its sufficiency was not 
mooted. The case was made to turn on the inadequacy of the court’s 
charge to the jury. 
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Whether the scope of the statute should again be enlarged so as to 
include receivers is a legislative rather than a judicial question. Wake 
County v. Faison, 204 N. C., 55, 167 S. E., 391. “It is ours to construe 
the laws and not to make them.’”—Hoke, J., in S. v. Barksdale, 181 
N. C., 621, 107 S. E., 505. “It is in the province of the lawmaking 
power to change or modify the statute, not ours.”’—Clarkson, J., in 
Dill-Cramer-Truitt Corp. v. Downs, 201 N. C., 478, 160 S. E., 492. What 
the General Assembly has written it has written, and if it be not satis- 
fied with its present writing it can write again. However much we may 
think the law might well be otherwise, this should not blind our judg- 
ment to what it really is. It is ours only to declare the law, not to make 
it. Moore v. Jones, 76 N. C., 187. A casus omissus 1s not unusual, espe- 
cially in legislation of this kind, as witness the numerous amendments 
to the statute. U.S. v. Weitzel, supra. On the other hand, it is remem- 
bered that receivers are required to give bond, and they are subject to 
the summary powers of the court. S. v. Morris, 120 Wash., 146, 207 
Pac., 18. No doubt, in the instant case, had the facts been developed, a 
different picture would have been presented. But why go through the 
tedium of a trial if the bill charge no crime? SVS. v. Barton, 125 N. C., 
702, 348. E., 553. 

On the record as it now appears, and under the law as written at the 
time, the judgment of quashal would seem to be correct. 

Affirmed. 


Barnuity, J., took no part in the consideration or decision of this 
case. 





THE NATIONAL COUNCIL, JUNIOR ORDER UNITED AMERICAN ME- 
CHANICS; THE STATE COUNCIL, JUNIOR ORDER UNITED AMERI- 
CAN MECHANICS OF NORTH CAROLINA; BURKEMONT COUNCIL 
No. 44, JUNIOR ORDER UNITED AMERICAN MECHANICS; anpb 
ERNEST BOLICK, ReEcorping SECRETARY OF BURKEMONT COUNCIL 
No. 44, JUNIOR ORDER UNITED AMERICAN MECHANICS, PLAInN- 
TIFFS, v. MRS. CHARLES E. TATE anp ROSEBUD TATE, DEFENDANTS. 


(Filed 3 November, 1987.) 


1. Insurance § 36a—Wife of insured held his “legal dependent’’ and 
entitled to proceeds of mutual benefit insurance contract, 

The by-laws of plaintiff fraternal benefit society provided that upon the 
death of a member in good standing in its funeral benefit association, his 
‘legal dependent” should receive the amount stipulated in the contract. 
At the time of insured’s death there were no by-laws governing change 
of beneficiary. At the time he became a member of the association 
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insured was supporting his wife and daughter, but shortly thereafter his 
daughter, who was over eighteen years of age, moved to another state and 
ceased to live with her parents. Insured signed a memorandum, which 
was filed in the roll book of the local council by the recording secretary, 
stating he wished his funeral benefit insurance paid to his daughter, as he 
considered her his legal dependent, his wife having other insurance. Held: 
Upon the death of insured his wife alone was his legal dependent and 
entitled to the payment of the funeral benefits, and while an insured ordi- 
narily may change the beneficiary of an insurance contract, unless re- 
strained by some provision of law or rule of the order, the paper-writing 
signed by insured erroneously describing his daughter as his “legal de- 
pendent” cannot have this effect. 
2. Legal Dependents. 


A “legal dependent” of a person is one whom he is required by law to 
support and not merely one he may lawfully support, and the legal wife 
of a person is a “legal dependent.” C. S., 6508, 4447. 
3. Insurance § 6a-— 


Where two rival claimants for the proceeds of a life insurance contract 
threaten suit, a suit instituted by insurer to determine which is lawfully 
entitled thereto, cannot constitute a waiver or ratification of an attempted 
change of beneficiary by insured prior to his death. 


WINBORNE, J., took no part in the consideration or decision of this case. 


AppeaL by defendant Mrs. Charles E. Tate from judgment rendered 
by Harding, J., at June Term, 1937, of Brrxe. Reversed. 

Action to determine the proper beneficiary of funere] benefits or in- 
surance on the life of Charles E. Tate, deceased. The plaintiff, Junior 
Order United American Mechanics, a fraternal benefit society, acting 
through its funeral benefit department, is ready to pay the proceeds of 
the benefits due on the death of decedent, to wit, $500.00, and check for 
same is in the custody of plaintiff Ernest Bolick, recording secretary of 
the local council of said society, for payment to the legal beneficiary. 
Each of the defendants, Mrs. Charles E. Tate, the widow, and Rosebud 
Tate, daughter of decedent, claims to be the legal beneficiary entitled 
to the fund. By order of court the plaintiff was permitted to pay the 
fund (less certain expenses) into court and to be discaarged from all 
further liability, leaving the two defendants to litigate their respective 
claims. 

Jury trial was waived, and it was agreed that the trial judge should 
hear the evideuce, find the facts, and render judgment upon his coneclu- 
sions of law thereon. 

The material and pertinent facts found by the judge may be sum- 
marized as follows: 

The Junior Order of United American Mechanics is a fraternal bene- 
fit society. The plaintiff, National Council or supreme governing body 
of the society, is a corporation organized and existing under the laws of 
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the State of Pennsylvania. The plaintiff, State Council Junior Order 
United American Mechanics of North Carolina, is a corporation organ- 
ized under the laws of North Carolina and is the state council of said 
society. The plaintiff, Burkemont Council, No. 44, is the subordinate 
council or lodge of said society, of which deceased was a member, and 
Ernest Bolick, a citizen of Burke County, is the recording secretary of 
the local council. 

That prior to 29 September, 1924, Charles E. Tate, the decedent, was 
duly elected, initiated, and admitted to membership in said Burkemont 
Council, No. 44, and thereupon said society, acting through its funeral 
benefit department, contracted and agreed with the decedent that in the 
event he was a member of said society, in good standing, at the time of 
his death the said society, acting through its funeral benefit department, 
would pay funeral benefits amounting to $500.00 to the legal dependent 
of said decedent. Decedent continued to pay his dues as a member of 
said order until his death in 1931. 

That on 29 September, 1924, decedent was living with and supporting 
his wife (defendant Mrs. Charles E. Tate) and his daughter, Rosebud 
Tate, at his home in Morganton, North Carolina. That on said date 
said Rosebud Tate was over eighteen years of age. That in 1925 de- 
fendant Rosebud Tate removed to Knoxville, Tennessee, and thereafter 
lived separate and apart from the decedent until his death. 

That on 29 September, 1924, decedent dictated and signed a paper- 
writing in the following words: “J, C. E. Tate, hereby request the 
Junior Order to pay my funeral benefit insurance to my youngest daugh- 
ter, Miss Rosebud Tate, as I consider her my legal dependent, as my 
wife has other insurance. (Signed) C. E. Tate. Witness: T. L. Sig- 
mon.” This paper-writing was placed by the then recording secretary, 
R. E. Cox, in the roll book of said local council where the name of de- 
eedent as a member was written and where it remained until produced 
in court by the present recording secretary. 

“That there was no written or established rule of the council at the 
time as to how, by what method, or to whom paper-writing affecting its 
contract of insurance should be presented or filed, other than such as 
are incident to the duties of a recording secretary, and the customary 
procedure of the then recording secretary of placing such papers in 
the roll book where the names of members were recorded. That the 
by-law of the society providing the method of designating a beneficiary. 
now in force, was not adopted until after the death of decedent.” 

It was admitted in the answer of defendant Rosebud Tate that at the 
time of filing the paper-writing referred to with the recording secretary 
there was no rule or regulation of the society affecting the contract of 
the society, except Art. VII, sec. 1, of the by-laws, which reads as fol- 
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lows: “Upon the death of a member of this council in good standing in 
the funeral benefit association his legal dependent shall receive $500.00.” 

Upon the facts found the court below concluded that the decedent had 
the right to designate his legal dependent and to name the beneficiary 
of his funeral benefits, and did so designate defendant Rosebud Tate by 
the paper-writing referred to; that the acceptance ard filing of said 
paper-writing by the recording secretary, with the implied assent of the 
local council, was binding on the Junior Order United American Me- 
chanics and the funeral benefit department, the facts found constituting: 
a ratification by the plaintiffs of the act of the recording secretary in 
accepting said paper-writing, and that the plaintiffs by bringing this 
suit waived all objections as to the method in which the paper-writing 
was filed. Thereupon judgment was rendered that defendant Rosebud 
Tate was entitled to the fund, and defendant Mrs. Charles E. Tate 
appealed. 


Robert W. Proctor for Mrs. Charles HB. Tate, appellant. 
I. T. Avery for Rosebud Tate, appellee. 


Devin, J. While there was no written certificate of insurance issued, 
it was admitted and found by the court below that the Junior Order 
United American Mechanics, a fraternal benefit society, acting through 
its funeral benefit department, contracted with Charles E. Tate, the 
decedent, then a member of the order, that in the event be was a member 
of said society, in good standing at the time of his death, the named 
society, the plaintiff, acting through its funeral benefit department, 
would pay funeral benefits amounting to $500.00 to the legal dependent 
of said decedent. It was further admitted that Charles E. Tate died in 
1931, and that up to the time of his death he was a member, in good 
standing, of the order. The by-laws of the society provided that, “Upon 
the death of a member of this council, in good standing in the funeral 
benefit association,: his legal dependent shall receive $500.00.” The 
money has been paid into court. 

Upon the death of the decedent, who was the legal dependent under 
the terms of the contract and upon the facts found by “he trial judge? 

Legal dependent means something more than one who is deriving sup- 
port from another. It imports one who has the right to invoke the aid 
of the law to require support. And the status of a wife living with her 
husband as being his legal dependent, entitled in law to his support, is 
recognized by our statutes, C. 8., 6508, 4447. 

In the case of Vaughan v. United American Mechanics, 186 Mo. App., 
362, a suit by the mother of the decedent to recover under a contract by 
this same plaintiff to pay the insurance to his legal deperdent, the Court 
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used this language: “The term ‘legal dependent’ is used in a more lim- 
ited sense than that of ‘lawful dependent,’ which would include all per- 
sons except those who might occupy an unlawful relation to the insured. 
There was no legal duty imposed by law on the insured to support his 
mother, yet at the same time it would have been lawful for him to have 
done so. A man’s legal dependents are his wife and minor children, and 
the law imposes upon him the duty to support them. The term ‘legal’ 
means that which is according to law. It does not mean permitted by 
law, but means created by law.” 

In Applebaum v. Commercial Travelers, 171 N. C., 485, it was held 
that when the constitution of the fraternal benefit association limited the 
beneficiary to a person dependent on the member, this meant legally 
dependent, and that a wife by a bigamous marriage, though named in 
the certificate of insurance as beneficiary, was not entitled to the in- 
surance. 

It is admitted that defendant Mrs, Charles E. Tate had continuously 
lived with decedent during the entire period and up to the time of his 
death, and that defendant Rosebud Tate, since 1925, had continuously 
lived separate and apart from him and in another state. 

However, defendant Rosebud Tate contends that by the paper-writing 
signed by decedent 29 September, 1924, in which he requested the order 
to pay his insurance to his daughter as his legal dependent, he designated 
her as his legal dependent, and that this written designation to that 
effect, filed by the recording secretary of the local council in the roll 
book, was impliedly assented to by the local council, and that this had 
the effect of binding the funeral benefit department of the order, and 
that by bringing this action plaintiffs have ratified and acquiesced in this 
designation. 

But the facts found do not justify this conclusion. It does not appear 
that there was any provision in the rules and by-laws of the order that 
would give effect to this written request of a member made subsequent 
to the contract, and filed with the recording secretary of the local coun- 
cil, that the insurance be paid to a person whom he mistakenly desig- 
nated as his legal dependent. The contract at the time it was entered 
into made the benefits upon his death receivable only by his legal de- 
pendent. 

Ordinarily a member of a fraternal benefit society may change the 
beneficiary in his policy or contract of insurance, unless restricted by 
some provision of law or by some rule of the order (Pollock v. House- 
hold of Ruth, 150 N. C., 211), but in this case there was an attempt on 
the part of the member erroneously to define his legal dependent, and to 
designate one who does not come within the meaning of the term. 
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“When a person’s eligibility as a beneficiary depends upon his sustain- 
ing a particular relation to the member, his eligibility is generally de- 
terminable as of the member’s death.” 45 C. J., 167. 

The institution of action by the plaintiffs, where two rival claimants 
threaten suit, cannot be held to constitute ratification or waiver. Keener 
v. Grand Lodge, A. O. U. W., 38 Mo. App., 543. The defendant Rose- 
bud Tate had ceased to be in any sense dependent upon the decedent for 
six years prior to and at the time of his death. His wife alone could be 
held to be his legal dependent, and under the terms of tre contract is the 
one entitled to the funeral benefits upon his death, and to the fund now 
in the hands of the court. 

We conclude that there was error in the court below in holding, under 
the facts presented, that defendant Rosebud Tate was entitled to the 
fund, and the judgment to that effect must be 

Reversed. 

WinzorneE, J., took uo part in the consideration or decision of this 
case. 





E. C. SMITH anp His Wire, MAMIE J. SMITH, v. TURNAGE-WINSLOW 
COMPANY, INC. (Now J. E. WINSLOW COMPANY, INC.). 


(Filed 3 November, 1937.) 


1, Deeds § 10b—Purchasers for value in registered instruments take free 
from claims arising from unregistered instruments. 


Ordinarily, a person interested in a transaction involving tithe to land 
may rely upon the public records, and a grantee, mortgagee, or trustee for 
value in registered instruments takes title conveyed in such instruments 
free from claims arising from prior unregistered instruments, and no 
notice, however full and formal, will supply want of registration. C. S.. 
3309, 3311. 


2. Deeds §§ 7, 10b——Purchase money deed of trust from husband on Jands 
deeded to wife held ineffective as against purchaser from wife. 


Where the owner of lands deeds same to a wife, according to the lan- 
guage of the registered instrument, and the husband alone executes a 
purchase money deed of trust on the lands which is registered prior to 
the registration of the deed in fee to the wife, the records are insufficient 
to show that the husband had any interest in the land, and the purchase 
money deed of trust is ineffective as against creditors or subsequent pur- 
chasers for value from the wife, and where the husband and wife there- 
after execute a mortgage, which is duly registered, the mortgagee is en- 
titled to foreclose same upon default as against those claiming title by 
foreclosure under the purchase money deed of trust, and this result is not 
uffected by the fact that the mortgage, in the clause warranting title. 
referred to the purchase money deed of trnst by page number of the 
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registry book, since such reference does not constitute even constructive 
notice in that the records would not have shown that the husband had 
any interest in the land, and since no notice, however full and formal, 
will supply want of registration. C. S., 3309, 3311. 


Apprat by defendant from Cranmer, J., at April Term, 1937, of Pitr. 
Reversed. 

This is an action to enjoin the sale of a tract of land described in the 
complaint under the power of sale contained in a mortgage from Mary 
Paramore and her husband, W. B. Paramore, to the defendant, dated 
12 February, 1929, and duly recorded in the office of the register of deeds 
of Pitt County, on 13 February, 1929, in Book B-17, at page 243. 

The plaintiffs allege in their complaint that they are the owners in fee 
and in possession of the tract of land described in the complaint, and 
that they claim title to said tract of Jand under and through deeds and 
conveyances as follows: 

1. Deed from G. W. Haddock and his wife, Bessie Haddock, to W. B. 
Paramore, dated 21 October, 1922, and conveying the tract of land de- 
scribed in the complaint. 

This deed is not recorded in the office of the register of deeds of Pitt 
County; there is, however, a deed dated 21 October, 1922, from G. W. 
Haddock and his wife, Bessie Haddock, to Mary Paramore, wife of 
W. B. Paramore, recorded in said office, on 9 February, 1929, in Book 
E-17, at page 422. 

2. Deed of trust from W. B. Paramore to A. W. Bailey, trustee, dated 
21 October, 1922, and duly recorded in the office of the register of deeds 
of Pitt County, on 24 October, 1922, in Book P-14, at page 293. The 
said tract of land is the same as that described in the complaint and in 
the deed from G. W. Haddock and his wife, Bessie Haddock, to Mary 
Paramore, wife of W. B. Paramore, dated 21 October, 1922, and re- 
corded in the office of the register of deeds of Pitt County, on 9 Febru- 
ary, 1929, in Book E-17, at page 422. 

An endorsement, as follows, appears on the margin of the page on 
which the said deed of trust is recorded: 

“This deed of trust has been foreclosed. The land described therein 
was purchased by G. W. Haddock. This 12 December, 1930. 

A. W. Bairey, Trustee. 
Book P-14, page 293, 
Pitt County Registry.” 


3. Deed from A. W. Bailey, trustee, to G. W. Haddock, dated 12 
December, 1930, and duly recorded in the office of the register of deeds 
of Pitt County, on 12 December, 1980, in Book U-18, at page 145. The 
tract of land conveyed by this deed is the same as that described in the 
complaint. 
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4, Deed from G. W. Haddock and his wife, Bessie Haddock, to J. 8. 
Paramore, dated 21 December, 1934, and duly recorded in the office of 
the register of deeds of Pitt County, on 21 December, 1934, in Book 
U-18, at page 38. The tract of land conveyed by this deed is the same 
as that described in the complaint. 

5. Deed from J. S. Paramore and his wife, Myrtle Paramore, to E. C. 
Smith and his wife, Mamie J. Smith, dated 24 October, 1935, and duly 
recorded in the office of the register of deeds of Pitt County, on 24 Octo- 
ber, 1935, in Book F-16, at page 14. The tract of land conveyed by this 
deed is the same as that described in the complaint. 

The defendant in its answer denies that plaintiffs are the owners in fee 
of the tract of land described in the complaint, and alleges that W. B. 
Paramore, under whom the plaintiffs claim title to said tract of land, 
never had title to the same, and that for that reason his deed of trust 
to A. W. Bailey, trustee, conveyed no title to said tract of land. 

The plaintiffs further allege in their complaint that at the date of the 
execution of the deed from G. W. Haddock and his wife, Bessie Had- 
dock, and at the date of the execution of the deed of trust from W. B. 
Paramore to A. W. Bailey, trustee, to wit: 21 October, 1922, the grantee 
named in said deed was W. B. Paramore; that after the delivery of said 
deed to W. B. Paramore, and after the registration of said deed of trust 
from W. B. Paramore to A. W. Bailey, trustee, and before the registra- 
tion of the deed from G. W. Haddock and his wife, Bessie Haddock, on 
9 February, 1929, W. B. Paramore caused his name to be stricken from 
said deed as the grantee named therein, and the name of his wife, Mary 
Paramore, to be written therein as the grantee; and that after the said 
change in the name of the grantee in said deed, the said deed was re- 
corded in the office of the register of deeds of Pitt County, on 9 Febru- 
ary, 1929, in Book E-17, at page 422, with the result that the name of 
Mary Paramore appears in the said deed as grantee, whereas the name 
of W. B. Paramore should appear in said deed as grantee. 

The defendant in its answer denied this allegation in the complaint. 
and alleges that if the change in the name of the grantee in said deed 
was made as alleged in the complaint, the defendant «t or before the 
date of its mortgage from Mary Paramore and her husband, W. B. Para- 
more, to wit: 12 February, 1929, the defendant had no notice of such 
change, and that it took said mortgage as security for the indebtedness 
of the said Mary Paramore and her husband, W. B. Paramore, to the 
defendant, relying upon the records in the office of the register of deeds 
of Pitt County. 

The plaintiffs further allege in their complaint that on 12 February, 
1929, W. B. Paramore and his wife, Mary Paramore, executed a mort- 
gage by which they conveyed to the defendant the tract of land described 
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in the complaint, together with other property, real and personal, for 
the purpose of securing the payment of their indebtedness to the defend- 
ant as recited in said mortgage; that said mortgage was duly recorded 
in the office of the register of deeds of Pitt County, on 13 February, 
1929, in Book S-17, at page 293; and that said mortgage contains 4 
clause in words as follows: 

“The parties of the first part further represent that they are the 
owners in fee simple of the property above described, and that the same 
is not encumbered by any other mortgage or judgment, or in any man- 
ner, except P-14, 293, on real estate.” 

The defendant in its answer admits this allegation of the complaint, 
and alleges that by reason of said mortgage from Mary Paramore and 
her husband to the defendant, the defendant has a lien on the tract of 
land described in the complaint prior to any claim of the plaintiffs to 
said tract of land. The defendant further admits in its answer the 
allegation of the complaint that the defendant has advertised the tract of 
land deseribed in the complaint for sale under the power of sale con- 
tained in the said mortgage, and that unless enjoined and restrained by 
the court in this action, the defendant will sell the said tract of land in 
accordance with said advertisement. 

When the action was called for trial, and the pleadings read, the court 
was of opinion that on the allegations of the complaint, and the admis- 
sions of the answer, the plaintifis are the owners in fee simple and 
entitled to the possession of the tract of land described in the complaint, 
and that the mortgage from W. B. Paramore and his wife, Mary Para- 
more, to the defendant, by reason of the reference therein to the deed of 
trust from W. B. Paramore to A. W. Bailey, trustee, as recorded in the 
office of the register of deeds of Pitt County, in Book P-14, at page 293, 
is not a lien on the said tract of land, and accordingly adjudged that 
the plaintiffs are the owners in fee and entitled to the possession of the 
said tract of land, and enjoined the defendant from selling said tract of 
land under the power of sale contained in said mortgage. It further 
adjudged that the costs of the action be taxed against the defendant. 

From said judgment the defendant appealed to the Supreme Court, 
assigning error in the judgment. 


Blount & James for plaintiffs. 
J. LL, Hvans and Albion Dunn for defendant. 


Connor, J. <A person interested in a transaction involving the title 
to land situate in any county of this State may ordinarily rely upon the 
public records of said county for the purpose of ascertaining the true 
title to said land. 
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It is provided by statute that “no conveyance of land, or contract to 
convey or lease of land for more than three years, shall be valid to pass 
any property as against creditors or purchasers for a valuable consider- 
ation from the donor, bargainor, or lessor, but from the registration 
thereof within the county where the land hes.” C.8., 3309. 

It is further provided by statute that “no deed of trust or mortgage for 
real or personal estate shall be valid at law to pass any property as 
against creditors or purchasers for a valuable consideration from the 
donor, bargainor, or mortgagor, but from the registration of such deed 
of trust or mortgage on the county where the land lies; or in case of 
personal estate, where the donor, bargainor, or mortgagor resides; or in 
case the donor, bargainor, or mortgagor resides out of the State, where 
the said personal property, or some part of the same, is situated; or in 
cases of choses in action, where the donee, bargainee, or mortgagee 
resides.” C.S., 3311. 

In construing and applying the foregoing statutes, this Court has uni- 
formly and consistently held that no notice, however full and formal, 
will supply want of registration where the unregistered deed conveys 
land, or the unregistered deed of trust or mortgage conveys land or 
personal property to one who is claiming said land or personal property 
against a purchaser for value from or against a creditor of one whose 
title to the said land or personal property is derived from a duly regis- 
tered deed, deed of trust, or mortgage. Such construction and applica- 
tion is necessary to enforce the public policy of this State, as declared in 
these statutes. This policy cannot be varied to meet the apparent hard- 
ship of an individual case, such as that presented by the record in this 
appeal. See Duncan v. Gulley, 199 N. C., 552, 155 S. E., 244, and 
numerous other cases which may be found in digests in general use. 

If it be conceded in this case that the words and figures found in the 
clause contained in the mortgage from Mary Paramore and her husband, 
W. B. Paramore, to wit: “Except P-14-293,” are sufficient as a reference 
to the deed of trust from W. B. Paramore to A. W. Bailey, trustee, 
recorded in the office of the register of deeds of Pitt County, on 24 
October, 1922, in Book P-14, at page 293, it does not follow that such 
reference was sufficient notice to the defendant at the dete of the execu- 
tion of its mortgage from Mary Paramore and her husband, W. B. Para- 
more, that W. B. Paramore had title, legal or equitable, to the land con- 
veyed to the defendant by its mortgage. An investigation of the records 
in the office of the register of deeds of Pitt County, at or before the date 
of the execution of said mortgage, would have disclosed a deed from 
G. W. Haddock and his wife, Bessie Haddock, to Mary Paramore, dated 
21 October, 1922, and recorded in said office on 9 February, 1929, in 
Book E-17, at page 422; such investigation would not have disclosed any 
deed to W. B. Paramore, conveying to him the land which he conveyed 
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by his deed of trust to A. W. Bailey, trustee. When the defendant ac- 
cepted the mortgage from Mary Paramore and her husband, W. B. 
Paramore, it had no notice, actual or constructive, that the deed from 
G. W. Haddock and his wife, Bessie Haddock, at the date of its delivery, 
conveyed the land described therein to W. B. Paramore, and not to his 
wife, Mary Paramore, as shown by the record. See Hardy v. Fryer, 194 
N. C., 420, 189 S. E., 833, where the facts are readily distinguishable 
from the facts of this case. 

There is error in the judgment on the pleadings in the instant case. 
The judgment is reversed and the action remanded to the Superior Court 
of Pitt County for trial by a jury of the issues raised by the pleadings. 
What the legal effect of answers to these issues favorable to the plaintiff 
will be is not presented on the record in this appeal. 

Reversed. 





ELLA SPEAR HAMPTON vy. J. T. WEST. 


{Filed 3 November, 1937.) 
1. Wills § 31— 


A will must be construed as a whole from its four corners to give effect 
to the intent of the testator as expressed in the language used. 


2. Same— 


The rule that a general devise will be construed to be in fee, C. 8., 4162, 
applies only when the language employed by testator fails to show a clear 
intent to convey an estate of less dignity. 


3. Same— 


While ordinarily a general devise with power of disposition vests the 
fee in the first taker, the rule does not apply where the power of disposi- 
tion, as to part of the estate at least, is limited to disposition by will, with 
provision for the vesting of the estate undisposed of by will in named 
beneficiaries. 


4. Wills § 38a—General devise held not to convey fee simple in view of 
subsequent items of will showing intent to convey estate of less dignity. 
A general devise to testator’s wife with subsequent items providing that 
one-half the estate “remaining” at her death should go to his adopted son 
in fee, and the other half, in the event the wife did not dispose of the 
residue of the estate by will, to go to the children of L., is held to show 
an intent to convey an estate of less dignity than a fee simple to testator’s 
wife, rebutting the presumption that the general devise to the wife should 
be construed to be in fee, C. S., 4162, the power of disposition of part of 
the estate, at least, being limited to disposition by will, and the widow 
does not have the power to convey the entire estate by deed in fee simple. 


ScHENCK, J., dissenting. 


BARNHILL, J., concurs in dissenting opinion. 
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AppraL from Williams, J., at April Term, 1937, of Currituck. 

This was a controversy without action. Plaintiff ccntracted to sell 
and defendant to buy certain real estate in Currituck County. The 
plaintiff tendered deed therefor and defendant refused to accept same 
and pay the agreed price on the ground that plaintiff 1s unable to convey 
a fee simple title to the real estate involved. 

It 1s admitted that the land, the title to which is in controversy, passed 
under the will of H. D. Spear, the late husband of the plaintiff, and that 
the determination of the questions at issue depends upan the construc- 
tion of said will which was probated 4 June, 1927. 

The pertinent portions of the will are as follows: 

“3rd. All the remainder and residue of my estate of every sort, kind 
and description, whether real, personal or mixed, and wherever situate, 
I give, devise and bequeath to my beloved wife Ella Spear. 

“4th, Upon the death of my wife I further direct that one-half of my 
estate bond money real or personal then remaining as a part of my 
estate shall be given to Charlie Spear in fee simple. 

“Sth. Upon the death of my wife I further direct that in the event 
that she should not leave a will disposing of the residue of my estate, I 
give, devise and bequeath to Mrs. Matthew Lagasse children then living 
and to be equally divided.” 


Harry J. Berg and John H. Hall for plaintiff, appellec. 
Chester R. Morris for defendant, appellant. 


Devin, J. Construing the will of H. D. Spear as a whole, and looking 
at it from its four corners, in the effort to give effect to his intent as 
expressed in the language used (Heyer v. Bulluck, 210 N. C., 321), it 
would seem that the testator did not intend that his widow should have 
a fee simple estate in all his land, for he sets forth two provisions for its 
disposition after her death. If he had stopped with a general and indefi- 
nite devise of his estate to his wife, as stated in the third item, by the 
force of the statute, C. S., 4162, undoubtedly it would have been con- 
strued a devise in fee simple. If in the fourth item he had merely 
added to the indefinite devise that after her death the land remaining 
(presumably meaning undisposed of) be given to another, and said no 
more, the rule laid down in Hambright v. Carroll, 204 N. C., 496, 168 
S. E., 817, and Carroll v. Herring, 180 N. C., 369, 104 S. E., 892, would 
have controlled. It was said in Patrick v. Morehead, 85 N. C., 62, 
quoting the language of Chancellor Kent in Jackson v. Robbins, 16 
Johnson, 537: “A devise of an estate generally or indefinitely, with a 
power of disposition over, carries the fee.” However, the fourth item 
provides for the devolution of only one-half of his estate “remaining”’ 
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after the death of the testator’s wife. If the language used in the fourth 
item be construed to imply an unrestricted power of disposition of an 
one-half interest in the land the devolution of the other half interest in 
the land is set out in the fifth item. 

In the fifth clause the power is restricted and limited to disposition by 
will. The testator there inserts a further and additional direction with 
respect to the other half of his estate, and uses this language: “Upon 
the death of my wife I further direct that in the event that she should 
not leave a will disposing of the residue of my estate, I give, devise and 
bequeath to Mrs. Matthew Legasse children.” 

The title we are called upon to decide did not pass by a will executed 
under the power conferred, but the widow, having married again, pro- 
poses to execute a deed to the defendant West, conveying the entire 
interest in the land in fee simple, disregarding the fifth clause entirely. 

In Hambright v. Carroll, 204 N. C., 496, 168 S. E., 817, land was 
devised to be “divided equally between my children (naming them) and 
my granddaughter, Louise Hambright. The share Louise Hambright 
will receive I want my executor to hold in trust and give her the pro- 
ceeds; . . . but should she die without children, then what remains 
of her share becomes a part of my estate.” The ground upon which 
the devise to Louise Hambright was held a fee appears from the follow- 
ing quotation from the opinion. “To his three children the testator 
gave a fee or absolute title; the plaintiff was to have an equal share-—— 
share equal in quantity with the others. The phrase ‘what remains of 
her share’ carries the connotation that nothing may remain; and this 
implies an unrestricted power of disposition.” 

In Carroll v. Herring, 180 N. C., 369, 104 S. E., 892, the devise was 
of two tracts of land to “James A. Carroll in fee, but if he die, without 
heirs, possessing the lands or either tract, with remainder to the heirs 
of J. W. Carroll.” There the decision was predicated upon a similar 
view. Not only was the devise to the first taker in fee, but the limita- 
tlon over was in case he die “possessing the lands,” indicating full power 
of disposition in James A. Carroll. 

But the situation here is distinguishable. It is out of the facts that 
the law arises. The devise was not in fee to the first taker. The appli- 
cation of C. S., 4162, is negatived by the remaining clauses of the will. 
The language of the will, in effect, that one-half of his estate remaining 
after the death of his wife be given in fee simple to Charlie Spear, his 
adopted son, and that the other half, if undisposed of by the widow by 
will, be given to the Legasse children, indicates the definite intention of 
the testator that his widow should not have power to convey the entire 
estate by deed in fee simple. 

The requirement of C. S., 4162, that a devise to any person shall be 
construed to be in fee simple, is qualified by the remaining portion of 
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the section, ‘Unless such devise shall in plain and express words show, 
or it shall be plainly intended by the will or some part thereof that the 
testator intended to convey an estate of less dignity.” 

Taking the will in question by its four corners and giving effect to 
every part thereof, including the fourth and fifth items, it seems to have 
been plainly intended by the testator that an estate of less dignity than 
a fee simple be conveved. In Rees +. Williams, 165 N.C, 201, 81S. E., 
206, the devise was: “1. My house and lot . . . I leave to my 
daughter Jennie Lee. 2. In case my daughter Jennie Lee shall die 


eldest daughter.” It was held that the intention not to give an estate 
in fee simple plainly appeared. 

In Roberts v. Saunders, 192 N. C., 191, 134 S. E., 451, the devise in 
the first paragraph was in these words: “TI give to mv beloved wife, 
Martha Roberts, all my estate, real and personal.” In the third para- 
graph the testator used this language: “All the rest of my property I 
give to my wife as above stated, during her widowhood; if she should 
marry, she would be entitled to a dower on the estate in Zorm according 
to the laws of North Carolina.” It was held the controlling intention 
of the testator was not to convey a fee simple. To the same effect is the 
holding in Foil v, Newsome, 1388 N. C., 115, 50 S. E., 597; Shuford v. 
Brady, 169 N. C., 224, 85 S. E., 308; Pilley v. Sullivan, 182 N. C., 493, 
109 S. E., 359; Jolley v. Humphries, 204 N. C., 672, 159 8. E., 417; 
Alexander v. Alexander, 210 N. C., 281; Barco v. Owens, ante, 30. 

We conclude that the plaintiff cannot convey a fee simple title to the 
entire interest in the land as contracted, and that the defendant may not 
be required to accept the deed tendered therefor. The ruling of the court 
below must be held for error. 

Judgment reversed. 


Scuenck, J., dissenting: JI find myself unable to agree with the 
opinion of the Court. 

The pertinent portion of the will presented for construction reads: 

“1st. I desire that all of my just debts and funeral exvenses be paid 
as soon after my death as may be convenient. 

“2nd. I give, devise and bequeath to Mrs. Matthew Lagasse one 
dollar as she has been provided for in cash. 

“3rd. All the remainder and residue of my estate of every sort, kind 
and description, whether real, personal or mixed, and wherever situate, 
I give, devise and bequeath to my beloved wife Ella Spear. 

“4th, Upon the death of my wife I further direct that one-half of my 
estate bond money real or personal then remaining as a part of my 
estate shall be given to Charlie Spear in fee simple. 
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“5th. Upon the death of my wife I further direct that in the event 
that she should not leave a will disposing of the residue of my estate, I 
give, devise and bequeath to Mrs. Matthew Legasse children then living 
and to be equally divided.” 

Nothing else appearing, Ella Spear (now Hampton) took a fee simple 
title to the lands of which her late husband, H. D. Spear, died seized, by 
virtue of the 8rd item of his will. C. 8., 4162. 

The words in the 4th item of the will, “Upon the death of my wife I 
further direct that one-half of my estate . . . then remaining as 
part of my estate shall be given to Charlie Spear in fee simple,” carry 
the connotation that nothing may remain, and this implies an unre- 
stricted power of disposition. Hambright v. Carroll, 204 N. C., 496. 
So the fee is carried “when an estate is devised generally with a power 
of disposition or appointment, or with a gift over to another of such part 
as may not be disposed of by the first taker.” Hambright v. Carroll, 
supra; Patrick v. Morehead, 85 N. C., 62. “Where real estate is given 
absolutely to one person, with a gift over to another of such portion as 
may remain undisposed of by the first taker at his death, the gift over 1s 
void, as repugnant to the absolute property first given; and it is also 
established law that where an estate is given to a person generally or 
indefinitely, with a power of disposition, or to him, his heirs and assigns 
forever, it carries a fee, and any limitation over or qualifying expression 
of less import is void for repugnancy. The only exception to such a rule 
is where the testator gives to the first-taker an estate for life only by 
certain and express terms, and annexes to it the power of disposition, In 
that particular and special case the devisee for life will not take an 
estate in fec, notwithstanding the naked gift of a power of disposition.” 
Hambright v. Carroll, supra, quoting from Carroll v, Herring, 180 
N. C., 369. 

The words “residue of my estate” used in the 5th paragraph of the 
will refer to the residue of the estate after one-half of the remaining 
portion thereof at the death of the testator’s wife has been taken by 
Charlie Spear as provided in the 4th paragraph of the will, and not to 
the residue of the estate at the death of the testator. In other words, 
the words “residue of my estate” mean the residue of the estate remain- 
ing at the death of the testator’s wife, after one-half thereof has been 
taken by Charlie Spear. Thus, the language of this section likewise 
implies that nothing may be left at the death of the first taker and 
supports the interpretation that the wife had an unrestricted power of 
disposition. 

I think this controversy is governed by the authorities cited, and the 
judgment of the Superior Court should be affirmed. 

I am authorized to state that Mr. Justice Barnurir concurs in this 
dissent. 
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In RE NEWSOME WORSLEY. 
(Filed 3 November, 1937.) 


Insane Persons § 4—In proceedings under C. S., 2285, court should define 
standard of mental capacity constituting “want of understanding.” 


In this proceeding for the appointment of a guardian for respondent on 
the ground that he was incompetent for ‘want of tunderstanding to 
manage his own affairs,’ C. 8., 2285, respondent held entitled to a new 
trial for that the court, although giving the respective contentions of the 
parties upon the issue, failed to define the legal meaning of the term or 
instruct the jury as to the standard of mental capacity recognized by 
the law. 


APPEAL by respondent, Newsome Worsley, from Cranmer, J., at 
February Term, 1937, of Pirr. New trial. 

This proceeding was begun on 23 December, 1936, by a petition filed 
by N. A. Worsley, a son of Newsome Worsley, before the clerk of the 
Superior Court of Pitt County, in accordance with the provisions of 
C. S., 2285. The petition was verified by the petitioner, and was filed 
in his behalf by his attorney. 

It was alleged in the petition that Newsome Worsley is a resident of 
Pitt County, North Carolina, and is the owner of property, real and 
personal, in said county; that the said Newsome Worsley is now incapa- 
ble from want of understanding to manage, care for, and control his 
property; and that because of such incapacity there is grave and imme- 
diate danger that the property of the said Newsome Worsley will be 
disposed of and squandered by him without profit to himself or to those 
who are interested in said property. 

On these allegations, the petitioner prays that notice be issued by the 
court to the said Newsome Worsley advising him of the pendency of this 
proceeding, and requiring him to show cause, if any he has, why a 
guardian should not be appointed by the court, to manage, care for, and 
control his property, as provided by C. S., 2285. 

Pursuant to the prayer of said petition, notice was duly served on the 
respondent Newsome Worsley, who thereafter duly filed an answer to 
the petition, 1n which he denied the allegation therein that he is ineapa- 
ble from want of understanding to manage, care for, and control his 
property. He alleged in said answer that his mind is clear and that he 
is capable and competent to manage his affairs. He prayed that the 
prayer of the petitioner be denied and that the proceeding be dismissed. 

The issue raised by the petition and the answer thereto was submitted 
to a Jury which was duly summoned, sworn, and impaneled as provided 
by statute. 
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The jury having heard the evidence offered by both the petitioner and 
the respondent, answered the issue as follows: 

“Ts the said Newsome Worsley incompetent from want of understand- 
ing to manage his own affairs? Answer: ‘No.’ ” 

It was thereupon ordered and adjudged by the court that the prayer 
of the petition be and the same was denied, and that the proceeding be 
and the same was dismissed, and that the petitioner be taxed with the 
costs of the proceeding. The petitioner appealed from the order and 
judgment of the clerk to the Superior Court of Pitt County. 

The proceeding was called for trial de novo at February Term, 1937, 
of the Superior Court of Pitt County. At said trial, the issue was sub- 
mitted to a jury, which was duly sworn and impaneled. After hearing 
the evidence offered by both the petitioner and the respondent, and the 
charge of the court, the jury answered the issue “Yes.” 

Judgment was accordingly rendered by the court that “the respondent 
Newsome Worsley is incompetent from want of understanding to manage 
his affairs,” 

It was thereupon ordered by the court that the proceeding be re- 
manded to the clerk of the Superior Court of Pitt County with direction 
that said clerk appoint a guardian for the respondent, Newsome Worsley, 
as provided by statute. 

From this judgment and order the respondent appealed to the Supreme 
Court, assigning errors in the trial. 


Blount, James & Taft for petitioner, N. A. Worsley. 
Julius Brown and J. B. James for respondent, Newsome Worsley. 


Connor, J. At the trial in the Superior Court of the issue raised by 
the pleadings in this proceeding, there was evidence offered by the peti- 
tioner and evidence offered by the respondent tending to support their 
respective contentions as to the answer to the issue, the petitioner con- 
tending that the jury should answer the issue “Yes,” and the respondent 
contending that the jury should answer the issue “No.” 

Witnesses for the petitioner testified that they knew the respondent, 
Newsome Worsley; that they had known him for many years; and that 
in their opinion, based upon observation of him and upon conversations 
-with him, he was not competent for want of understanding to manage, 
care for, and control his property. Each of these witnesses, on his cross- 
examination by counsel for the respondent, testified that in his opinion 
the respondent knew the property which he owned, and had an opinion 
as to its value, and that respondent knew his children, and his relations 
to them. 
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Witnesses for the respondent testified that they knew the respondent, 
Newsome Worsley; that they had known him for many years, and that 
in their opinion, based upon observation of him, and conversations with 
him, he was competent to manage, care for, and control his property. 
Each of these witnesses, on his direct examination, testified that in his 
opinion the respondent knew the property which he owned, and had an 
opinion as to its value, and that respondent knew his children and his 
relations to them. 

All the evidence showed that respondent is about 89 years of age; 
that he owns a farm in Pitt County, located about 2 miles from the 
town of Bethel, and a house and lot in the town of Bethel; that respond- 
ent purchased both the farm and the house and lot, and that both the 
farm and the house and lot are free and clear of encumbrances; that when 
he purchased the house and lot in Bethel, he had it conveyed to his wife, 
and that he now owns an estate for his life in said house and lot, with 
remainder to his children, as the heirs at law of his wife; and that he 
owns the farm in fee simple. 

There was no evidence tending to show that respondent had sold or 
disposed of his property, real or personal, or any part thereof, except 
some chickens which he sold at the market price. He has rented his 
farm to one of his sons for an annual rent of $600.00. There was evi- 
dence tending to show that he had executed his last will and testament 
and had thereby devised his farm to the son to whom it is now rented, 
and that respondent had said to one of his children that he had “cut” her 
and his other children out of his property by his said last will and 
testament. 

An examination of the charge of the court to the jury shows that the 
court stated the contentions of the petitioner and of the respondent, 
respectively, to the jury with respect to their answer to the issue, but 
failed “to state in a plain and correct manner the evidence given in the 
case, and to declare and explain the law arising thereon,” as required by 
O. S., 564. 

The court charged the jury as follows: 

“The petitioner contends, gentlemen of the jury, that Mr. Newsome 
Worsley is incompetent to manage his own affairs. He contends that 
he is a man of advanced years and is failing physically, and is not com- 
petent to manage his own affairs; that his mind is not what it has been, 
and that you should so find from the evidence, and should answer the 
issue ‘Yes.’ He contends that he is incapable of directing his affairs; 
that he has some property and is incapable of managing and saving it, 
and that therefore you should find that he is incompetent to manage his 
own affairs, and answer the issue ‘Yes.’ 
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“The respondent, Mr. Newsome Worsley, contends that he is compe- 
tent to manage his own affairs. He contends that he has produced a 
number of witnesses, who are his neighbors and are intimate with him, 
and that they have testified that his mind is clear, and that he himselt 
has so testified. He contends that it is your duty to take into considera- 
tion his demeanor on the stand, how he answered the questions put to 
him. He contends that it is true that he is not as active as he once was, 
that he has reached old age, but that he is competent to manage his own 
affairs; that what he has is his, and that he has a right to do with it as 
he pleases; that it is his property and the law gives him the right to do 
with it as he pleases; that he accumulated it, and made it, and he con- 
tends that he is competent to use his property and to do with it as he 
pleases, and that you should so find. 

“So, gentlemen of the jury, these are the contentions of the parties. 

“Tt is a question of fact for you, gentlemen, as you find the facts to be 
from the evidence, the burden being upon the petitioner to satisfy you 
by the greater weight of the evidence. If he has so satisfied you, it will 
be your duty to answer the issue ‘Yes’; if he has not so satisfied you, it 
will be your duty to answer the issue ‘No.’ But if, on the other hand. 
vou find the evidence equally balanced, it will be your duty to answer the 
issue ‘No ”’ 

Nowhere in the charge does the court define the words “incompetent 
for want of understanding to manage his own affairs,” as used in the 
statute, C. S., 2285, and in the issue in this proceeding, or instruct the 
jury as to the legal significance of these words. The jurors were left 
to set up, each, his own standard of mental capacity, without any in- 
structions from the court as to the standard recognized and enforced by 
the law. See In re Anderson, 132 N. C., 244, 48 S. E., 649, where it 1s 
said: “The fourth class of persons mentioned in section 1670 of The 
Code (now C. S., 2285) must really be embraced under the head of 
lunatics, that is, their want of understanding in order to render them 
incompetent to manage their own affairs must be complete. .\s in 
lunacy, there must be a total privation of understanding ; mere weakness 
of mind will not be sufficient to place a person in the list of those de- 
scribed in the fourth class mentioned in the statute.” 

For error in the charge, as indicated in this opinion, the respondent 
is entitled to a new trial. It is so ordered. 

New trial. 
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HOME OWNERS’ LOAN CORPORATION vy. L. 8S. FORD anp Wire, 
CLARA FORD. 


(Filed 3 November, 1937.) 


1. Reformation of Instruments § 7— 

Where defendants contend that the contract as written failed to express 
the agreement between the parties, defendants must clearly allege the 
facts constituting fraud or mutual mistake relied upon. 

2. Evidence § 39— 

All prior negotiations are merged in the written contract, and ordi- 
narily parol or extrinsic evidence is incompetent to contradict, vary, 
modify, or add to the written agreement. 

8. Contracts § 8— 

Where the language of a contract is clear and unambiguous, the courts 
are bound thereby and the contract must be enforced as written. 

4. Mortgages § 39f—In this action in ejectment by purchaser at foreclos- 
ure sale, ‘peremptory instruction in favor of plaintiff held proper. 


The cestui que trust bid in the property at the foreclosure sale of the 
deed of trust, and brought suit in ejectment against the trustor. The 
trustor admitted the execution of the notes and deed of trust and the 
record evidence established default in payment. The trustor relied solely 
upon alleged agreements with the cestui prior to the execution of the 
instrument, without alleging fraud or mistake. Held: The evidence of 
the alleged parol agreements was properly excluded, and the sole issues 
presented were the title of plaintiff purchaser and its right to possession, 
and whether defendants were in unlawful possession, and plaintiff is 
entitled to peremptory instructions under the evidence. 


AppraL by defendants from Johnston, J., and a jury, at May Term, 
1937, of Catpwetyt. No error. 

The complaint alleges that the defendants executed and delivered to 
Alan 8S. O’Neal, trustee (T. C. Abernathy appointed thereafter substi- 
tute trustee), a deed of trust on real estate, describing same, duly re- 
corded, to secure certain indebtedness due plaintiff by defendants. That 
the land was sold on default in the payment of the indebtedness and by 
the terms of the deed of trust, on 11 November, 1935, at 12 o’clock m., 
protest being made at the sale by defendants, and purchased by plaintiff, 
it being the last and highest bidder. There was no upset bid in the 
time allowed by the statute. That the plaintiff is the owner in fee and 
defendant is in the wrongful possession of the land and refuses to vacate 
same. That plaintiff is entitled to possession of same with the rental 
value of $25.00 per month, from 22 November, 1935. The defendants 
admit the allegations of indebtedness and the deed of trust to secure 
same, deny the allegations of the appointment of substitute trustee and 
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other allegations, and pray that plaintiff take nothing and defendants 
be declared the owners, and that the deed of trust be declared null and 
void, and for further relief as may seem just and proper. 

The judgment of the court below is as follows: “This cause coming 
on for hearing and being heard before his Honor, A. Hall Johnston, 
and a jury, at the May Term, 1937, Caldwell Superior Court, and the 
court having submitted two issues, which were answered by the jury as 
follows: (1) Is the plaintiff the owner and entitled to the possession of 
the property described in the complaint? Answer: ‘Yes.’ (2) Are the 
defendants unlawfully in possession of said property? Answer: ‘Yes.’ 
It is, therefore, upon motion of counsel for plaintiff, considered, or- 
dered, adjudged, and decreed that the plaintiff is the lawful owner and 
entitled to the immediate possession of the following described prop- 
erty, to wit (describing same). It is further ordered, adjudged, and 
decreed that the defendant surrender and deliver possession of the fore- 
going described property to the plaintiff forthwith. It is further ordered 
that the sheriff of Caldwell County be and he is hereby ordered, directed, 
and empowered to remove the defendants from the above described 
premises, and to place the plaintiff in possession thereof. It is further 
ordered, adjudged, and decreed that the defendants be taxed with the 
cost of this action, This 18 May, 1937. 

A. Hatt JoHNsTOoN, 
Judge Presiding.” 


The defendants made numerous exceptions and assignments of error 
as to the exclusion of evidence on the trial, and also excepted and as- 
signed error to the signing of the judgment, and appealed to the Su- 
preme Court. 


Thomas P. Pruitt for plaintiff. 
L. 8S. Ford in propria persona for defendants. 


Crarxson, J. We do not think any of the exceptions and assignments 
of error made by defendants can be sustained. The undisputed evidence 
on the record admitted and excluded by the court below was to the effect 
that the defendants had given a deed of trust to secure certain indebted- 
ness to the Mortgage Service Corporation, on which there was some 
$3,300 due. It had foreclosed same and defendants were desirous of 
redeeming their home. They applied to plaintiff (through its state 
manager, Alan S. O’Neal) to make a loan for the purpose, which was 
done. The loan was made 11 November, 1935, and duly recorded, in 
the sum of $3,469.09, with interest at 5 per cent, and the deed of trust 
provided in part as follows: “It is agreed that the borrower may pay a 
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sum of $14.46 monthly from date until June, 1936, representing interest 
only on said debt, at his option, provided all other conditions and cove- 
nants of said note and the instruments securing the same are promptly 
met, and thereafter the monthly payments shall be $32.08 per month, to 
be apphed first to interest on the unpaid balance and the remainder to 
principal until said debt is paid in full. . . . In the event of default 
in the payment of any installment for a period of ninety days, the holder 
of said note may, at its option, declare all the remainder of said debt due 
and collectible, and any failure to exercise said option shall not consti- 
tute a waiver of the right to exercise the same at any other time,” ete. 

It also provided for a substitute trustee, which was carried out in 
conformity with the terms of the deed of trust. The amount loaned 
was to be paid in plaintiff’s bonds, which it was agreed between the 
parties were to be sold for 80 cents of their par value, and the Mortgage 
Service Corporation agreed to take the proceeds of the sale of the bonds 
and cancel its indebtedness and in turn convey the property to defend- 
ants, which was done. In the loan of $3,469.09 made by plaintiff there 
were taxes of $111.45 and insurance of $12.64 due. It was estimated 
that when the periodical payments, which were to commence in June, 
1936, were paid, plaintiff’s loan to defendants would he settled in full 
(both principal and interest) in some twelve years. From the date of 
the loan, 15 November, 1933, until the trial of this action, May, 1987, 
nothing has been paid by defendants on the deed of trust securing the 
indebtedness to plaintiff. The land was sold by the substituted trustee 
to plaintiff on 11 November, 1935, for $3,610. No upset bid was made. 
Out of the proceeds plaintiff was paid on its note $3,425.19, taxes due 
to Caldwell County and city of Lenoir, expense of advertising and inci- 
dental expenses, making a total of sale $3,610. This was audited, filed 
and approved by the clerk on 30 December, 1935. 

In the answer of defendants they admit the execution and delivery 
of the deed of trust securing the indebtedness of $3,469.09, dated 15 No- 
vember, 1933. The defendants set up no equitable relicf that the deed 
of trust was executed by fraud or mutual mistake, or mistake of one 
party induced by false representations of the other in signing the in- 
strument. It is well settled law in this jurisdiction that the facts con- 
stituting fraud or mutual mistake, etce., must be clearly alleged and 
proved to set aside a contract. The terms and offer made by Alan S. 
O’Neal, state manager for plaintiff, as to advancing $200.00 for paint- 
ing house were never complhed with by defendants. The defense of 
defendants and their evidence were vague and uncerta‘n, and we can 
see no merit in them. The contract between the parties was in writing, 
and we are bound by its terms, 

The principle of law in this action is well stated in Potato Co. v. 
Jenette, 172 N. C., 1 (8): “The parties had the legal right to make 
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their own contract, and if it is clearly expressed, it must be enforced as 
it is written. We have no power to alter the agreement, but are bound 
to interpret it according to its plain language. There is no rule of evi- 
dence better settled than that prior negotiations and treaties are merged 
in the written contract of the parties, and the law excludes parol testi- 
mony offered to contradict, vary, or add to its terms as expressed in the 
writing. Moffitt v. Maness, 102 N. C., 457.” 

The exceptions to this rule, which are not applicable in this case, are 
set forth in the Jenette case, supra. The contract was in writing. The 
rule and exceptions are also set forth in Insurance Co. v. Morehead, 209 
N. C., 174. No fraud or mutual mistake, etc., are alleged or proved. 
There were no issues of fact to be submitted to the jury except the ones 
on which the peremptory charge of the court below was given. Defend- 
ants made no exception to the issues, nor did they submit or tender 
others. The charge of the court below was correct. The defendant L. 8S. 
Ford, in propria persona, argued this case with persuasive force, which 
appealed to our sympathy, but the law against his contentions is well 
settled. It is hard for any one to lose his home, but that is one of the 
casualties of the life of many, especially in recent deflated times. From 
the record it appears that plaintiff has been patient in enforcing its 
claims. The references to this Court made by the defendant on the 
argument of the case were kind and gracious, but we cannot make con- 
tracts—we can only construe them. 

On the record we find 

No error. 





MEREDITH COLLEGE, INC., v. J. T. LEE anp His Wire, ALDONIA LEE; 
W. L. ADAMS anp His WIFE, MATTIE ADAMS; JOHN JERNIGAN AnpD 
His Wirt, LIZZIE JERNIGAN; anpD OTHERS, 


(Filed 3 November, 1987.) 


1. Mortgages § 23b—Liability of grantee on debt assumption contract is 
limited as to both mortgagor and mortgagee by stipulations in contract. 


Where a grantee in a deed assumes and agrees to pay off the mortgage 
debt against the property as a part of the consideration for the convey- 
ance of the lands, the grantee becomes personally liable to the mortgagor 
and to the mortgagee, but such liability is limited, as to both of them, by 
stipulations in the debt assumption contract. 


2. Same—Liability of grantee to mortgagee held discharged under limita- 
tion in debt assumption contract upon payment of one-half of mort- 
gage debt. 

Where successive grantees of a part of lands embraced in a mortgage 
each agree to assume and pay off one-half the mortgage debt as a part of 
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the purchase price, their respective liabilities to the mortgagee are limited 
to one-half the mortgage debt, with interest thereon only from the time 
of the debt assumption contract, and where the lands conveyed to them 
are foreclosed under the mortgage and the proceeds of sale, amounting to 
more than one-half the mortgage debt, are applied on the notes, the lia- 
bility of the grantees is discharged in accordance with the limitation in the 
debt assumption contract, and the mortgagee may not hold them liable for 
the balance of the mortgage debt. 


APPEAL by defendants W. L. Adams and John Jernigan from Harris, 
J., at April Term, 1987, of Jonnston. 

This is an action to recover on a note for $1,600, which was executed 
on 18 August, 1920, by the defendants J. T. Lee and his wife, Aldonia 
Lee, and is payable to the order of the plaintiff. The note sued on bears 
interest from date at the rate of 6 per centum per annum, payable semi- 
annually, and was due three years after its date. Interest has been paid 
on said note to 1 January, 1929. This action was begun in the Supe- 
rior Court of Johnston County on 22 November, 1935, 

It is alleged in the complaint that after its execution the defendants 
W. L. Adams and John Jernigan, each for a valuable consideration, and 
successively, assumed the payment of the note sued on, and agreed to 
pay the said note to the plaintiff. 

This allegation is denied in the answer of each of said defendants. 

At the trial the facts were shown to be as follows: 

1, On 18 August, 1920, in consideration of money loaned to them by 
the plaintiff, the defendants J. T. Lee and his wife, Aldonia Lee, exe- 
cuted their note for $1,600, payable three years after its date to the 
order of the plaintiff, and bearing interest from date at the rate of 6 
per centum per annum, payable semiannually. The interest on said note 
has been paid to 1 January, 1929. 

2, Contemporaneously with the execution of said note, and for the 
purpose of securing its payment according to its terms, the defendants 
J. T. Lee and his wife, Aldonia Lee, executed a mortgage by which they 
conveyed to the plaintiff two tracts of land described in said mortgage, 
and situate in Johnston County, North Carolina, each containing about 
18 acres, and both being of practically the same value. This mortgage 
was duly recorded in the office of the register of deeds of Johnston County 
in Book G, No. 7, at page 574. 

3. Thereafter, to wit, on or about 2 April, 1927, for the recited con- 
sideration of $2,500, the defendants J. T. Lee and his wife, Aldonia 
Lee, conveyed one of the tracts of land described in their mortgage to 
the plaintiff to the defendant W. L. Adams, who thereupon and con- 
temporaneously with the execution of the deed by the said J. T. Lee 
and his wife, Aldonia Lee, conveying the said tract of land to him, as- 
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sumed the payment of one-half the note of the said J. T. Lee and wife, 
Aldonia Lee, to the plaintiff, and agreed to pay said one-half to the 
plaintiff in part consideration of the conveyance of said tract of land to 
him by the said J. T. Lee and his wife, Aldonia Lee. 

4. Thereafter, to wit, on or about 29 October, 1927, for the recited 
consideration of $2,500, the said W. L. Adams and his wife, Mattie 
Adams, conveyed the tract of land described in the deed from J. T. Lee 
and his wife, Aldonia Lee, to him to the defendant John Jernigan, who 
thereupon, and contemporaneously with the execution of the deed by the 
said W. L. Adams and his wife, Mattie Adams, conveying the said tract 
of land to him, assumed the payment of one-half the note of J. T. Lee 
and his wife, Aldonia Lee, to the plaintiff, and agreed to pay said one- 
half to the plaintiff in part consideration of the conveyance of said tract 
of land to him by the said W. L. Adams and his wife, Mattie Adams. 

5. Contemporaneously with the execution of their deed conveying one 
of the tracts of land described in their mortgage to the plaintiff to the 
defendant W. L. Adams, to wit, on 2 April, 1927, the defendants J. T. 
Lee and his wife, Aldonia Lee, for the recited consideration of $2,500, 
conveyed the other tract of land described in said mortgage to Jesse Tart, 
who thereupon, and contemporaneously with the execution of the deed by 
the said J. T. Lee and his wife, Aldonia Lee, conveying said tract of 
land to him, assumed the payment of one-half the note of J. T. Lee and 
his wife, Aldonia Lee, to the plaintiff, and agreed to pay said one-half 
to the plaintiff in part consideration of the conveyance of said tract of 
land to him by the said J. T. Lee and his wife, Aldonia Lee. 

6. Since the conveyance by J. T. Lee and his wife, Aldonia Lee, of 
one of the tracts of land described in their mortgage to the plaintiff to 
Jesse Tart the said tract of land has been sold under a mortgage which 
was prior to the mortgage from J. T. Lee and his wife, Aldonia Lee to 
the plaintiff. The plaintiff received no part of the sum realized from 
the sale of said tract of land as a payment on its note for $1,600 from 
J.T, Lee and his wife, Aldonia Lee, nor has it received from Jesse Tart 
any sum as a payment on said note. 

7, Since the commencement of this action the plaintiff has foreclosed 
the mortgage which the defendants J. T. Lee and his wife, Aldonia Lee, 
executed to the plaintiff, and has sold the tract of land which the said 
J. T. Lee and his wife, Aldonia Lee, conveyed to the defendant W. L. 
Adams by their deed dated 2 April, 1927, and which the defendant W. L. 
Adams and his wife, Mattie Adams, conveyed to the defendant John 
Jernigan by their deed dated 29 October, 1927. The plaintiff received 
from the sale of the said tract of land the sum of $1,282.47, which it 
has applied as a payment on its note from J. T. Lee and wife, Aldonia 
Lee, leaving the amount due on said note on 19 April, 1927, $1,117.53 
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8. The plaintiff has heretofore in this action recovered judgment 
against the defendants J. T. Lee and his wife, Aldonia Lee, on the note 
sued on. This judgment has not been paid. 

On the foregoing facts, admitted in the pleadings and found by the 
jury in response to issues submitted to them, it was ordered, considered, 
and adjudged by the court that the plaintiff recover of the defendants 
W. L. Adams and John Jernigan the sum of $558.76, with interest on 
said sum from 19 April, 1937, until paid, and the costs of the action, to 
be taxed by the clerk. 

From this judgment the defendants W. L. Adams and John Jernigan 
appealed to the Supreme Court, assigning errors in the trial and error 
in the judgment. 


Winfield H. Lyon for plaintcff. 
LL. L. Levinson and Larry fF. Wood for defendant W. L. Adams. 
Parker & Lee for defendant John Jernegan. 


Connor, J. On the facts admitted in the pleadings and found by the 
jury at the trial of this action, the defendants W. L. Adams and John 
Jernigan were each personally liable to the plaintiff on the note sued on 
in this action. In Bank v. Randolph, 207 N. C., 241, 176 8S. E., 561, it 
18 said: 

“Whatever conflict there may appear to be in the decisions of this 
Court with respect to the liability of the grantee of land who has as- 
sumed the payment of an indebtedness of bis grantor which was secured 
by a prior mortgage or deed of trust executed by the grentor, as said in 
Bank v. Page, 206 N. C., 18,173 S. E., 312, ‘the law undoubtedly is, that 
when a purchaser of mortgaged lands, by a valid and sufficient contract 
of assumption, agrees with the mortgagor, who is personally liable 
therefor, to assume and pay off the mortgage debt, such agreement inures 
to the benefit of the holder of the mortgage, and upon its acceptance by 
him, or reliance thereon by the mortgagee, thenceforth, as between them- 
selves, the grantee occupies the position of principal debtor and the 
mortgagor that of surety, and the liability thus arising from said as- 
sumption agreement may be enforced by suit in equity under the doc- 
trine of subrogation, Baber v. Hanie, 163 N. C., 588, 80 S. E., 57, or by 
an action at law as upon a contract for the benefit of a third person, 
Rector v. Lyda, 180 N. C., 577, 105.8, E., 176. ” 

The lability of a grantee of mortgaged lands, by reason of an as- 
sumption agreement with his grantor, both to the mortgagor and to the 
mortgagee, arises out of his contract, and is limited by its terms. See 
41 C. J., p. 760, see. $37. 
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Where, as in the instant case, the grantee by his assumption agree- 
ment with his granto: limits his liability on the indebtedness of his 
grantor secured by a mortgage on the land, such limitation applies to his 
liability not only to the mortgagor but also to the mortgagee. 

The defendants in this case, by reason of their assumption agrec- 
ments with their respective grantors, were liable to them and to the 
plaintiff for only one-half of the indebtedness of J. T. Lee and his wife, 
Aldonia Lee, to wit, $800.00 and interest which should accrue after the 
dates of their respective agreements. This liability was discharged by 
the payment made on said note out of the proceeds of the sale of the 
land which was conveyed to the defendants, to wit, the sum of $1,282.47. 
Neither of them is now liable to the plaintiff on the note sued on. 

There is error in the judgment that plaintiff recover of the defend- 
ants the sum of $558.76. The action is remanded to the Superior Court 
of Johnston County that judgment may there be entered in this action 
in accordance with this opinion. 

Error and remanded. 





TOWN OF ASHEBORO v. CLIFFORD MORRIS ann DOROTHY MORRIS, 
His Wire; GEORGE T. MURDOCK, Trustee, anp E. G. MORRIS, JR., 


and 


E. G. MORRIS, JR., v. THE TOWN OF ASHEBORO anp L. T,. HAMMOND, 
COMMISSIONER. 


(Filed 3 November, 1937.) 


1. Municipal Corporations § 34: Limitation of Actions § 1— 
An action to enforce a lien against property for paving assessments 
is not barred in three years from maturity of the installments, since 
C. S., 441 (10), relates to individuals and not to the sovereign power. 


2. Limitation of Actions § 1— 


Statutes of limitation never apply to the sovereign unless expressly 
named therein. 


8. Municipal Corporations § 34: Limitation of Actions § 2f— 


An action by a municipality to foreclose a certificate of sale of land 
for paving assessments is not barred until after twenty-four months from 
the date of the certificate, C. S., 8087, and where the action is instituted 
within that time, and kept alive by the issuance of aliag summons, the 
plea of the statute is bad. 


4. Municipal Corporations § 34: Limitation of Actions § 1— 


Where a municipality elects to enforce a lien against land for paving 
assessments by action under C. §8., 7990, no statute of limitations is appli- 
cable, and the pleadings in this action are held sufficient to bring the 
action within the procedure under this statute. 
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AppraL by defendant E. G. Morris, Jr., from Rousseau, J., at July 
Term, 1937, of RanpotpH. No error. 

This is an action originally instituted by the town of Asheboro against 
Chifford Morris et al., 31 May, 1932, to foreclose the lien of a street 
assessment. The street assessment was confirmed on 31 August, 1925, 
and was payable in ten equal annual installments, the first of which 
matured 1 October, 1926. No part of the original assessment has been 
paid. E.G. Morris, Jr., intervened as the then owner of the equity in 
said property and entered a plea of the statute of limitations as set out 
in the opinion. 

The original defendants filed no answer. 

An interlocutory order of sale having been made prior to the time 
E. G. Morris, Jr., intervened, this defendant instituted an action to 
enjoin the sale. The two cases were consolidated and heard at the July 
Term, 1937, Randolph County Superior Court. The court submitted 
one issue as follows: 

“Ts the plaintiff’s cause of action for the foreclosure of its street and 
sidewalk assessment lien against the property descr:bed in the com- 
plaint barred by the ten-year statute of limitations?’ Under the instruc- 
tions of the court the jury answered the issue “No.” Judgment was 
rendered thereon, dissolving the restraining order and directing the sale 
of the property to satisfy the lien. The defendant E. G. Morris, Jr., 
excepted and appealed. 


L. T. Hammond and H. M. Robins for plaintiff, appellee. 
J. A. Spence and J. G. Prevette for defendant, appellant. 


Barnuiny, J. No evidence offered at the trial is included in the 
record, It does not appear whether the cause was subraitted to the jury 
upon evidence offered or upon the admissions contained in the plead- 
ings. It, therefore, does not appear just why the quoted issue was sub- 
mitted to the jury. There is no plea of the ten-year statute of limita- 
tions made by the defendant. Be that as it may, the record presents 
questions of law which are determinative of the rights of the parties 
hereto. The case might well be considered as one in which judgment 
was rendered upon the pleadings, which is apparently the ultimate effect 
of the proceedings below. 

The defendant makes two contentions, to wit: 

(1) “That more than three years have elapsed from the time of. the 
coming due of said street assessments to the beginning of this action, 
and also to the sale of said land for assessments, and the same is pleaded 
in bar of plaintiff’s recovery”; and (2) “that more than eighteen 
months elapsed from the date of certificate of sale of the property de- 
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scribed in the complaint to the beginning of this action, and the same is 
pleaded in bar of plaintiff’s recovery.” 

1. The plaintiff was not required to institute its action within three 
vears after the maturity of the street assessment installments. C. S., 
441 (10), relates to individuals and not to the sovereign power. C.5S., 
7987, provides that the lien on realty for taxes levied “shall continue 
until such taxes, with any penalty and costs which shall accrue thereon, 
shall be paid.” Carstarphen v. Plymouth, 186 N. C., 90; Vaughan v. 
Lacy, 188 N. C., 123; New Hanover County v. Whiteman, 190 N. C., 
332. Statutes of limitations never apply to the sovereign, unless ex- 
pressly named therein. New Hanover County v. Whiteman, supra. 

2. Considering the action instituted by the town of Asheboro as an 
action to foreclose the tax sale certificate defendant’s second plea 1s with- 
out merit. The record shows that the sale was had 2 June, 1930. This 
action was instituted 31 May, 1932, and was kept alive by alias sum- 
mons. C©. 8., 8087, provides that cities, towns and counties shall insti- 
tute an action to foreclose certificates of sale within twenty-four months 
from the date of the certificate and the action was instituted within the 
time prescribed by this statute. 

But in no event are the pleas entered by the defendant well founded. 
An examination of the record discloses that the plaintiff proceeded under 
the terms of C. S., 7990. It is true that the complaint makes reference 
to the sale by the tax collector and the issuance of the tax sale certifi- 
cate, but the defendant’s answer to this section constitutes a denial. The 
plaintiff further alleges: “(7) There is now outstanding due the plain- 
tiff, by virtue of the aforesaid assessment and lien, and unpaid, the sum 
of $1,270.47, with interest thereon from 31 August, 1925, until paid, etc., 
and the same was and is a first lien against said property”; and in its 
prayer for relief it demands judgment that the said amount be declared 
a first hen on the aforesaid real estate, that said lien be foreclosed and 
said property sold and the proceeds applied, so far as the same will go, 
or may be required, 1n discharge of said assessment and lien, with inter- 
est and costs. Where the sovereign elects or chooses to proceed under 
C. S., 7990, no statute of limitations is applicable. Logan v. Griffith, 
205 N. C., 580; New Hanover County v. Whiteman, supra. 

The defendant has no just cause for complaint. The property now 
owned by him has received the benefits arising from the improvements 
made, and he purchased the property subject to the lien. Equity and 
good conscience require that the property shall be liable for its just por- 
tion of the cost. There was no error in the refusal of the court below 
to submit the issues tendered by the defendant, nor in its instructions 
to the jury. The facts admitted in the pleadings would entitle the plain- 
tiff to the judgment entered. 

No error. 


334 IN THE SUPREME COURT. [212 





NOBLES v. ROBERSON. 








M. 8. NOBLES y. D. M. ROBERSON anp ROBERSON’S SLAUGHTER 
HOUSE. 


(Filed 3 November, 19387.) 


1. Receivers § 8: Judgments § 22—If order appointing receiver is errone- 
ous, remedy of judgment debtor is by appeal. 

An order appointing a receiver after due notice to the insolvent, in a 
cause pending in a court having jurisdiction of the parties and subject 
matter, and directing the receiver to take possession of insolvent’s prop- 
erty, which order is filed in compliance with statute in the county in 
which the insolvent resides and the property is situate, C. S., 724, 722, is 
not void, and if erroneous, may be attacked by the insolvent only by per- 
fecting an appeal therefrom. 


2. Contempt of Court § 2c—wWillful disobedience of lawful court order by 
party fixed with knowledge constitutes contempt of court. 


A judgment debtor, fixed with knowledge as a party upon whom notice 
was served, is guilty of contempt of court in willfully preventing the 
receiver from taking possession of the property in conformity with a 
lawful order of the court, even though the order may be erroneous, if no 
appeal therefrom was perfected by him, C. S., 978. 


BARNHILL, J., took no part in the consideration or decision of this case. 


AprEsL by defendant D. M. Roberson from Cranmer, J., at April 
Term, 1937, of Pirr. Judgment affirmed. 

The appellant was adjudged in contempt of court for interfering with 
and obstructing a receiver who had been appointed by the Superior 
Court of Pitt County and who was attempting to take possession of 
certain property pursuant to an order of court. 

The material findings of fact and the judgment of the court below 
thereon are as follows: 

“This cause coming on to be heard before his Honor, E. H. Cranmer, 
judge presiding at the April Term, 1937, of Pitt Superior Court, and 
being heard upon the petition of Joseph W. Bailey, receiver, and the 
order of the court duly issued herein citing the defendant D. M. Rober- 
son to appear at the courthouse in Greenville at 1:30 p. m. on 22 March, 
1937, and show cause, if any he has, why he shall not be attached for 
contempt on account of the matters and things set forth in the report 
and petition of the receiver, said matter having been continued by con- 
sent to be heard at the present term of said court, and being heard, the 
court finds the following facts, to wit: 

“That at the October Term, 1936, in the above entitled action an order 
was duly entered appointing J. W. Bailey receiver to take charge of 
and possess himself of the effects and properties of the said defendant 
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D. M. Roberson wherever the same might be found, and authorizing and 
directing said receiver, upon giving bond to be approved by the clerk of 
this court in the sum of one thousand ($1,000) dollars, ‘to enter into 
and take possession of the slaughter house property and business of the 
defendant, purported to have been leased to H. G. Young, together with 
all of the stock, provisions and equipment of said business, and 1s author- 
ized, empowered and directed to operate said business as receiver of this 
court, and said receiver is authorized, empowered and directed to insti- 
tute such action as may be necessary to vacate and set aside lease and 
any other instruments appearing of record which, in the opinion of the 
receiver, were executed by the defendant for the purpose of defrauding 
his creditors, and particularly the deed of trust purporting to secure de- 
fendant’s wife for an alleged indebtedness to her, which deed of trust is 
referred to in the examination had before the referee, and the said re- 
ceiver is further authorized, empowered and directed to possess himself 
of all the property and effects of the defendant, wherever same may be 
found and of whatever nature they may be, and is authorized, empow- 
ered and directed to take charge of and possess himself of any bank 
account of the aforesaid slaughter house business, and presentation of a 
certificate copy of this order shall be sufficient order to any such bank, 
where any such deposit may be carried, to deliver the same to the re- 
ceiver.’ 

“That said receiver duly qualified by giving bond in the sum of one 
thousand ($1,000) dollars, as required, with the United States Fidelity 
and Guaranty Company as surety, which said bond was duly approved 
by the clerk of this court. 

“That the defendant excepted to said order and appealed to the Su- 
preme Court, but said appeal was never perfected and was abandoned 
by the defendant. 

“That a certified copy of the order of receivership was duly filed in 
the office of the clerk of the Superior Court of Martin County, where 
the judgment debtor resides, as provided in the order of receivership 
and by statute in such case made and provided. 

“That on 10 March, 1937, J. W. Bailey, the receiver theretofore ap- 
pointed by Judge Sinclair entered in and upon the premises of the 
slaughter house of the defendant D, M. Roberson, then and there advis- 
ing the defendant D. M. Roberson that he had come for the purpose of 
executing the order of Judge Sinclair, and for the purpose of taking 
charge of the slaughter house property; and thereupon the defendant 
D. M. Roberson, in utter and complete defiance of the order of receiver- 
ship, and in contempt thereof, contemptuously and violently cursed and 
abused the receiver, accusing said receiver of graft or attempted graft, 
and that but for the fact that the receiver was acting pursuant to an 


336 IN THE SUPREME COURT. [212 


NOBLES v. ROBERSON. 


order of the court he would then and there whip said receiver, and that 
when the matter was settled he was going to whip him, and then and 
there, by his insults and profane abuse and intimidation of the receiver, 
contemptuously and in utter defiance of the order of this court, pre- 
vented the receiver from taking possession of the slaughter house prop- 
erty, as in said order of Judge Sinclair directed; and by reason of the 
aforesaid willful, contemptuous and unlawful abuse of the receiver by 
the defendant the receiver was compelled to desist from his purpose to 
execute the order of Judge Sinclair, and since said time, by reason of 
the aforesaid willful and contemptuous conduct of the defendant, has 
been prevented from executing the order of receivership and from taking 
possession of the property of the defendant, as in the order of this court 
directed. 

“Upon the foregoing findings of fact, the court being of the opinion 
that the acts and conduct of the defendant, as above set forth, were con- 
temptuous and in utter defiance of the orders of this court, and that the 
defendant for said conduct ought to be adjudged in contempt of this 
court. 

“Tt is now, therefore, considered, ordered and adjudged that the de- 
fendant be and he is hereby declared to be in contempt of this court, and 
he is hereby fined the sum:of one hundred fifty ($150.00) dollars for 
such contempt, which amount shall be forthwith paid into the office of 
the clerk of this court for the use of the public school fund, and if he 
fail to pay said fine, it is ordered and directed that defendant be com- 
mitted to jail to remain therein until said fine is paid, or be otherwise 
discharged by law.” 

From the judgment rendered, defendant D. M. Roberson appealed. 


H.C. Carter and H. 8S. Ward for appellant. 
No counsel contra. 


Devin, J. The facts found by the judge are supported by the affi- 
davits and are sufficient to constitute contempt of court, and to sustain 
the judgment. 

The order appointing the receiver was made, after due notice to ap- 
pellant, in a cause then pending in Pitt County, by a court which had 
jurisdiction of the parties and of the subject matter, and authorized 
and directed the receiver to take possession of certain real property in 
Martin County. This order was filed in the Superior Court of Martin 
County where the property was situated and the judgment debtor re- 
sided, in compliance with the statutes, C. S., 724, and C. S., 722. This 
order was not void and was entitled to respect by the appellant, who 
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was a party to the cause. If the order were in any respect erroneous, 
he should have perfected his appeal therefrom. 

Willful disobedience and resistance to a lawful court order on the 
part of one who, as a party and by notice served, is fixed with knowl- 
edge, comes within the purview of the statutes defining contempt of 
court, and is punishable as such. C.S8., 978; Fleming v. Patterson, 99 
N. C., 404; Delozier v. Bird, 123 N. C., 689; In re Railroad, 151 N. C., 
467; Weston v. Lumber Co., 158 N. C., 270; Rapalje on Contempt, secs. 
16, 24, 

The general rule is stated in 13 Corpus Juris, p. 21, as follows: “As 
a receiver is an officer of the court, and his possession is the possession 
of the court, any interference with, or disturbance of, his possession 
without permission of the court subjects the disturber to punishment 
for contempt.” 

Judgment affirmed. 


BaRNuitt, J., took no part in the consideration or decision of this 
case. 





THE STATE OF NORTH CAROLINA, UPON THE RELATION oF G. C. ADAMS, 
y. VIOLA LEE ADAMS, GUARDIAN, ET AL., 


and 


THE STATE OF NORTH CAROLINA, UPON THE RELATION OF MINNIE 
FERRELL BROWNING et au, v. VIOLA LEE ADAMS, GUARDIAN, ET AL., 


and 


THE STATE OF NORTH CAROLINA, UPON THE RELATION OF HDITH 
PEARL ADAMS, v. VIOLA LEE ADAMS, GUARDIAN, ET AL. 


(Filed 3 November, 1937.) 


1. Guardian and Ward § 238—Surety on bond of original guardian is not 
liable for default of successor guardian, 

While the sureties on successive bonds of a guardian are jointly and 
severally liable for default of the guardian, where a guardian dies and 
his administratrix takes over funds in his hands belonging to the wards’ 
estate, and the administratrix is appointed successor guardian and files 
bond, the surety on the bond of the original guardian is not liable for 
default of the successor guardian, and where the pleadings fail to allege 
default on the part of the original guardian, the demurrer of the surety 
on his bond should be sustained, and the contention that since both bonds 
were given to insure faithful administration of but one estate, the sureties 
on both bonds are liable for impairment of the estate by wrongful act of 
either guardian, is untenable. 
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2. Clerks of Court § 6— 


Where it appears that one of the minor children of a deceased person 
was not made a party plaintiff in an action to recover on the bond of their 
guardian, it is the duty of the clerk, as probate judge, to take such action 
as is necessary to protect the interest of such infant. 


AppraL by defendant Massachusetts Bonding & Insurance Company 
from Harris, J., at the April Term, 1937, of Jounnsron. 

The above ee actions are ideniicals in character with the exception 
of the names of the respective plaintiffs, and were instituted for the 
same purpose, viz.: To compel an accounting for the funds belonging to 
said plaintiffs as mimor children of Jesse A. Adams, deceased, and for 
whom J. B. Adams first qualified as guardian. The three actions were 
consolidated and referred by consent to D. H. Bland, Eisq., who reported 
his findings of fact and conclusions of law to the Superior Court. 

J. B. Adams qualified as guardian for the infant plaintiffs, children 
of Jesse A. Adams, deceased, on 23 November, 1923, giving bond with 
personal sureties. Later, on 1 September, 1930, said guardian entered 
into bond in the sum of $3,000, with Massachusetts Bonding & Insur- 
ance Company as surety. This guardian filed a number of reports, the 
last of which was filed 26 August, 1930. This account showed that he 
then had a balance in hand belonging to his said trust in the sum of 
$1,089.89, 

J. B. Adams died intestate on 4 March, 1931. Viola Lee Adams, his 
widow, was appointed and qualified as administratrix of his estate, and 
thereafter, on 30 April, 1931, likewise was appointed and qualified as 
guardian of the infants herein referred to, giving bond in the sum of 
$2,000, with the Employers’ Liability Assurance Corpcration as surety. 
On 14 December, 1931, Viola Lee Adams filed a final account as admin- 
istratrix of J. B. Adams, guardian, purporting to close up and settle 
the trust account of said deceased guardian. This account showed a 
balance due the wards in the sum of $1,348.81. Thereafter on 26 Janu- 
ary, 1933, Viola Lee Adams, as guardian for said infants, filed an ac- 
count in the office of the clerk of the Superior Court of Johnston County, 
wherein she acknowledged a balance on hand belonging to said wards in 
the sum of $1,483.77. Demand was made upon Viola Lee Adams, 
guardian, for an accounting, and upon her failure to account, after 
certain proceedings before the clerk, these actions were instituted. 

The referee reported his conclusion of law, among others, that the 
demurrer ore tenus interposed by the Massachusetts Bonding & Insur- 
ance Company should be sustained, and so recommended. Upon appeal, 
this conclusion of law, among others duly excepted to by the appellees, 
was overruled, and judgment was entered against all the defendants, and 
the defendant Massachusetts Bonding & Insurance Company excepted 
and appealed. 
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Winfteld H. Lyon for plaintiffs, appellees. 

A, J. Fletcher for Massachusetts Bonding & Insurance Company, de- 
fendant, appellant, 

Abell & Shepard for Employers’ Liability Assurance Corporation, de- 
fendant, appellee. 


Barnuitz, J. If the complaints fail to state a cause of action against 
the Massachusetts Bonding & Insurance Company the other exceptions 
presented on this appeal become immaterial. 

An examination of the complaints discloses that there is no breach 
of its bond by the Massachusetts Bonding & Insurance Company charged 
or alleged. The language most nearly approximating an allegation to 
this effect is as follows: ‘14. As plaintiff is advised, informed and be- 
lieves, the guardianship estate belonging to this plaintiff, and the other 
wards named, which was in the hands of the said J. B. Adams, guardian 
as aforesaid, at the time of his death, came into the hands of Mrs. Viola 
Lee Adams, the administratrix upon his estate, and thereafter, upon her 
petition for guardianship of the estate of this plaintiff and the other 
wards named, she was duly appointed, and she regularly qualified and 
entered upon the discharge of her duties as such on 30 April, 1931.” In 
a subsequent paragraph the complaints alleged that demand was made 
upon the successor guardian, Viola Lee Adams, and that she has failed to 
account. Paragraph 14 of the complaint, when construed in connection 
with the other allegations, more nearly constitutes an allegation of full 
compliance than a breach, and the judgment overruling the demurrer 
ore tenus was erroneous. 

But it is contended that the bond of the Massachusetts Bonding & 
Insurance Company and the bond of the Employers’ Liability Assur- 
ance Corporation were executed to assure the faithful administration of 
one estate and are cumulative; that being cumulative, default on the 
part of either guardian would impose liability upon both bonds. 

A guardian occupies a position of trust which exists during the non- 
age of his ward, unless sooner terminated by death, resignation or re- 
moval, Where he has given successive bonds with different sureties, the 
sureties are jointly and severally hable, and upon default of the guardian 
they are liable to contribution among themselves proportionate to the 
amount of their respective bonds. Thornton v. Barbour, 204 N. C., 583, 
and cases therein cited. When, however, the term of the guardian for 
whom the bond is written ends, the liability of the bond ceases. The 
surety for a guardian is in nowise lable for the default or miscarriage 
of a successor guardian, nor 1s the surety for a successor guardian 1n 
anywise chargeable with the maladministration of the original guardian. 
Each term stands upon its own bottom. Thornton v. Barbour, supra. 
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The contention that in any event the default of the successor guardian 
imposed liability upon the appealing defendant, surety for the original 
guardian, on the theory that the two bonds were given to assure the faith- 
ful administration of the same estate, cannot be sustained. 

It appears from the record that one of the infant children of Jesse A. 
Adams, deceased, is not a party plaintiff. It is the duty of the clerk, as 
probate judge, to take such action as may be necessary to protect the 
interest of this infant. 

The judgment below, in so far as it affects the Massachusetts Bond- 
ing & Insurance Company, is 

Reversed. 





J. ELTON LEE v. ATLANTIC COAST LINE RAILROAD COMPANY. 
(Filed 3 November, 1937.) 


1. Railroads § 9—Evidence held to show contributory negligence as matter 
of law in driver's colliding with flat car standing at crossing. 


The evidence favorable to plaintiff tended to show that he drove his car 
across the main line track of one railroad and then across the main line 
track of defendant railroad, and collided with a flat car standing across 
the road on a sidetrack about fifteen feet beyond defendant’s main line 
track, that the highway was darkened at the sidetrack by houses and 
trees on defendant’s right of way, that the lights of plaintiff’s car went 
under the flat car, and that, though going at a speed of 15 or 18 miles per 
hour as he neared the sidetrack, he did not see the flat car in time to avoid 
hitting it, although he put on his brakes as soon as he saw it. Held: 
Plaintiff's evidence discloses contributory negligence barring recovery as 
a matter of law, since he would be guilty of contributory negligence if he 
were driving too fast under the conditions then existing to stop within 
the distance his lights would disclose an obstruction, or if he could have 
seen the obstruction in the exercise of due care in time to have stopped 
and failed to see it. 


2. Negligence § 11~— 
It is not necessary that contributory negligence be the sole proximate 
cause of the injury in order to bar recovery, it being sufficient for this 
purpose if it is one of the proximate causes. 


CLARKSON, J., dissents. 


Civin action before Harris, J., at May Term, 1987, of Waynz. Re- 
versed. 


Paul B, Edmundson and Ehringhaus, Royall, Gosney & Smith for 
plaintiff, appellee. 

D, H. Bland, W. B. RB. Guion, Thos. W. Davis and VY. E. Phelps for 
defendant, appellant. 
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Scuencx, J. This was an action by the plaintiff to recover damages 
for personal injuries alleged to have been proximately caused by the 
negligence of the defendant. The defendant denied that it was negli- 
gent, and also entered the alternative plea of contributory negligence 
in bar of recovery. The case was tried upon the usual issues of negli- 
gence, contributory negligence and damage. The jury answered the 
issues in favor of the plaintiff, and from a judgment on the verdict the 
defendant appealed, assigning as error the refusal of the court to allow 
its motion for judgment as in case of nonsuit made when the plaintiff 
had introduced his evidence and rested his case and renewed after all 
the evidence was in. C.S., 567, 

Viewing the evidence in the light most favorable to the plaintiff it 
tends to show that on the night of 12 June, 1935, at 8 o’clock, the plain- 
tiff was driving his ’29 Model A Ford coach eastward on State Highway 
402; that on the west side of the city of Goldsboro said highway crosses 
the Southern Railway Company’s main line track, and about 60 or 70 
yards farther east crosses the defendant’s main line track, and still 
farther east about 12 or 15 feet crosses a side track of the defendant; 
that said highway is practically straight and level as it approaches and 
crosses said three tracks; that the plaintiff drove his said automobile 
across the two main line tracks, and attempted to drive it on farther 
eastward when it collided with a flat car composing a part of a train of 
the defendant, which was standing across said highway on said side 
track; that owing to shadows cast by trees and small houses on the de- 
fendant’s right of way, and the failure of the defendant to provide 
lights or signals of the presence of the flat car, the highway was dark- 
ened, and the plaintiff could not, and did not, see the flat car in time 
to stop his automobile and avoid a collision between it and the defend- 
ant’s flat car. 

Conceding, but not deciding, that the defendant was negligent in per- 
mitting the trees and houses to remain on its right of way and in 
allowing its flat car to stop across the highway without lights or other 
signals of its presence, still we think the evidence discloses contributory 
negligence on the part of the plaintiff which bars recovery. It is suffi- 
cient to defeat recovery if plaintiff’s negligence is one of the proximate 
causes of the injury, it need not be the sole proximate cause. Construc- 
tion Co. v. R. R., 184 N. C., 179; Davis v. Jeffreys, 197 N. C., 712. 

The plaintiff testified that he was operating his automobile between 
the main line track of the Southern Railway Company and the main 
line track of the Atlantic Coast Line Railroad Company at about 30 
miles per hour; that he had slowed down from that rate of speed as he 
neared the side track; that he was running about 14 or 18 miles an hour 


342 IN THE SUPREME COURT. {212 


rr rn a SOP PE Sh SP 


Lee v. R. R. 

when he discovered something was ahead of him, when he slammed on 
his brakes and dragged his wheels; that notwithstanding he was driving 
at the rate of speed indicated he could not stop his automobile after he 
discovered there was something across the highway in time to avoid 
colliding with the flat car; that he first saw the flat cary when he was in 
about ten feet of it; that his lights were in good condition and shone 
under the flat car. 

We think, and so hold, that this case is governed by the principles 
enunciated in Weston v. R. R., 194 N. C., 210, wherein Brogden, J., 
states: ‘Hence, in the final analysis, the case presents the question of 
the duty of an automobile driver, operating his car in the nighttime, 
with his vision obscured by rain or other conditions upon the highway.” 
In the case at bar there was no rain, but there were “other conditions 
on the highway,” namely, the darkened condition of the highway caused 
by the shadows from the trees and houses on the defendant’s right of 
way. If this darkened condition rendered it impossible for the plaintiff 
to see a flat car across the highway in time to enable him to stop his 
automobile at the rate of speed at which he was operating it soon enough 
to avoid a collision, there was a failure to exercise due care on the part 
of the plaintiff in operating his automobile at such a rate of speed. If 
the plaintiff saw, or by the exercise of due care could hzeve seen, the flat 
car in time to stop his automobile soon enough to avoid the collision and 
failed to do so, there was likewise a failure to exercise due care on his 
part. The plaintiff, according to his own testimony, wes guilty of con- 
tributory negligence either in failing to drive within the radius of his 
lights, that is at a speed at which he could stop within the distance to 
which his lights would disclose the existence of obstructicns, or in failing 
to see the flat car in time to avoid the collision. It makes no difference 
which horn of the dilemma the plaintiff takes, his cause of action is de- 
feated by his own negligence. 

The general rule applicable to cases cireumstanced as the case at bar 
is quoted from Huddy on Automobiles, 7 ed., 1924, sec. 396, in Weston 
v. R. R., supra, as follows: “It was negligence for the driver of the au- 
tomobile to propel it in a dark place in which he had to rely on the 
lights of his machine at a rate faster than enabled him to stop or avoid 
any obstruction within the radius of his light, or within the distance 
to which his lights would disclose the existence of obstructions. : 
If the lights on the automobile would disclose obstructions only ten 
yards away it was the duty of the driver to so regulate the speed of his 
machine that he could at all times avoid obstructions within that dis- 
tance. If the lights on the machine would disclose objects farther away 
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than ten yards, and the driver failed to see the object 1n time, then he 
would be conclusively presumed to be guilty of negligence, because it 
was his duty to see what could have been seen.” 
We think the motion for judgment as in case of nonsuit should have 
been allowed, and, therefore, the judgment of the Superior Court is 
Reversed. 


CLARKSON, J., dissents. 





IN RE HELEN SYLIVANT. 
(Filed 3 November, 1937.) 


Insane Persons § 4: Appeal and Error § 1—Where statute under which 
proceeding is begun does not provide for appeal, no appeal may be 
taken. 

Petitioner, who had been adjudged non compos mentis under C. S., 2285, 
filed this petition under C. S8., 2287, to have herself adjudged no longer 
insane, and prayed for the discharge of her guardian and the possession 
of her property. Upon the finding of the jury she was adjudged no longer 
insane and the prayers of her petition granted. Her guardian appealed 
to the Superior Court. Held: The appeal should have been dismissed, 
since C. S., 2287, does not provide for appeal. Whether the clerk’s order 
could be reviewed by the Superior Court pursuant to a writ of certiorari, 
and whether the clerk’s order was void ab initio on the ground that the 
person adjudged insane cannot file a petition under C. S., 2287, held not 
presented for decision, but semble, the clerk’s order was voidable and not 
void, and it was error for the Superior Court to dismiss the proceeding. 


Apprat by Helen Sylivant, petitioner, from Cranmer, J., at February 
Term, 1937, of Greene. Reversed. 

This proceeding was begun on 30 September, 1936, by a petition filed 
before the clerk of the Superior Court of Greene County by Helen Syli- 
vant, in accordance with the provisions of C. S., 2287. The petition 
was duly verified by her, and was filed in her behalf by her attorneys. 

In the petition it was alleged that on 10 March, 1934, in a proceeding 
begun before the clerk of the Superior Court of Greene County in ac- 
cordance with the provisions of C. §., 2285, on the finding of the jury 
that the petitioner, Helen Sylivant, was then incompetent for want of 
understanding to manage her affairs, it was adjudged by the court that 
she was non compos mentis,; that thereupon it was ordered by the court 
that Hattie White be and she was duly appointed as guardian of the said 
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Helen Sylivant; and that thereafter the said Hattie White duly quall- 
fied as such guardian. 

It was further alleged in the petition that the petitioner, Helen Syli- 
vant, has fully regained her sanity, and is now competent to manage her 
affairs. 

On these allegations the petitioner prayed that it be adjudged by the 
court that she has been restored to sanity and is now competent to man- 
age her affairs, and that it be ordered by the court that Hattie White 
be removed as her guardian, to the end that she may take possession of, 
manage and control her property. 

In accordance with the provisions of C. S., 2287, jurors were duly 
summoned, sworn and impaneled by the court to try the issue involving 
the sanity of the petitioner. At the trial of the issue, evidence was 
offered by the petitioner tending to support the allegations of her peti- 
tion, and, with the permission of the court, by her guardian tending to 
show the contrary. 

The issue submitted to the jury was answered as follows: 

“Is Helen Sylivant sane and of sound mind and memory? Answer: 
‘Yes,’ 33 

It was accordingly adjudged by the court that the petitioner, Helen 
Sylivant, is now sane and of sound mind and memory, and is compe- 
tent, both mentally and physically, to manage and control her property. 
It was ordered by the court that Hattie White, guardian of Helen Syli- 
vant, file with the court her final account as such guardian within 
twenty days, and that upon filing such final account she be removed as 
the guardian of the petitioner. 

The proceeding was thereafter docketed in the Superior Court of 
Greene County, and was heard at the February Term, 1987, of said 
court on the appeal of Hattie White, guardian, from the order of the 
clerk of the Superior Court of Greene County. 

In apt time the petitioner, Helen Sylivant, moved that the appeal of 
Hattie White, guardian, be dismissed on the ground that she had no 
right to appeal from the order of the clerk in this proceeding. The 
motion was denied, and the petitioner duly excepted. 

The court was of opinion that the proceeding haying been begun by a 
petition filed by Helen Sylivant, who had been duly adjudged non com- 
pos mentes, and not by her pend ai or by a next friend, or by some 
person on her behalf, was void ab initio, for the reason that the clerk of 
the Superior Court of Greene County had no jurisdiction of the matters 
alleged in the petition. 

It was accordingly ordered and adjudged by the court that the pro- 
ceeding be and the same was dismissed, and that the costs of the pro- 
ceeding be taxed against the petitioner. 
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From this order and judgment the petitioner appealed to the Su- 
preme Court, assigning as errors the refusal of the court to dismiss the 
appeal of Hattie White, guardian of the petitioner, and the order and 
judgment dismissing the proceeding. 


Roberts & Williford for petitroner. 
K. A. Pittman and Harding & Lee for the guardian. 


Connor, J. It is provided by statute in this State that “any person, 
in behalf of one who is deemed an idiot, inebriate or lunatic, or incom- 
petent for want of understanding to manage his own affairs, by reason of 
the excessive use of intoxicating drinks, or other cause, may file a peti- 
tion before the clerk of the Superior Court of the county where such 
supposed idiot, inebriate or lunatic resides, setting forth the facts duly 
verified by the oath of the petitioner; whereupon such clerk shall issue 
an order, upon notice to the supposed idiot, inebriate or lunatic, to the 
sheriff of the county, commanding him to summon a jury of twelve men 
to inquire into the state of such supposed idiot, inebriate or lunatic. 

“Upon the return of the sheriff summoning said jury, the clerk of the 
Superior Court shall swear and organize said jury and shall preside 
over said hearing, and the jury shall make return of their proceedings 
under their hands to the clerk, who shall file and record same, and he 
shall proceed to appoint a guardian of any person so found to be an 
idiot, inebriate, lunatic, or an incompetent person by inquisition of a 
jury. 

“Hither the applicant or the supposed idiot, inebriate, lunatic, or 
incompetent person may appeal from the finding of said jury to the next 
term of the Superior Court, where the matters at issue shall be tried 
regularly de novo before a jury.” C.8., 2285. 

Prior to the filing of her petition in this proceeding the petitioner 
had been duly adjudged, upon the finding of a jury, non compos ments, 
in accordance with the provisions of the foregoing statute, and there- 
upon Hattie White had been duly appointed as her guardian. 

It is further provided by statute that “where any insane person or 
inebriate becomes of sound mind and memory or becomes competent to 
manage his property he is authorized to manage, sell and control all 
his property in as full and ample a manner as he could do before he 
became insane or inebriate, and a petition in behalf of such person may 
be filed before the clerk of the Superior Court of the county of his resi- 
dence, setting forth the facts, duly verified by the oath of the petitioner, 
whereupon the clerk shall issue an order, upon notice to the person 
alleged to be no longer insane or inebriate, to the sheriff of the county, 
commanding him to summon a jury of six freeholders to inquire into 
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the sanity of the alleged sane person, formerly a lunatic or the sobriety 
of such alleged restored person, formerly an inebriate. The jury shall 
make return of their proceedings under their hands to the clerk, who 
shall file and record the same, and if the jury shall fine that the person 
whose mental or physical condition was inquired into is sane and of 
sound mind and memory or is no longer an inebriate, as the case may 
be, the said person is authorized to manage his affairs, make contracts, 
and sell his property, both real and personal, as if he had never been 
insane or inebriate.” C. 8., 2287, 

No provision is made in the foregoing statute for an appeal from 
the finding of the jury or from the order of the clerk pursuant to such 
finding. Whether, in a proper case, such finding or such order may be 
reviewed by the Superior Court pursuant to a writ of certiorari is not 
presented by this appeal. 

In the absence of a provision in the statute under which this proceed- 
ing was begun and prosecuted, for an appeal from the order of the clerk 
to the Superior Court, there was error in the refusal of the court to 
dismiss the appeal of Hattie White, guardian in this proceeding. See 
Ray v. Ray, 338 N. C., 357, 8 C. J., p. 649, sec. 512. 

As there was error in the refusal of the court to dismiss the appeal of 
the guardian, the question as to whether there was error in the order 
dismissing the proceeding is not presented by this appeal. However, it 
would seem that at most the order of the clerk of the Superior Court of 
Greene County in this proceeding was voidable and not void, and that 
there was error in the order of the court dismissing the proceeding. See 
Tate v. Mott, 96 N. C., 19. 

In accordance with this opinion the order and judgment of the Supe- 
rior Court in this proceeding is 

Reversed. 








ADDIE R. COLLETT, Guarptan, ET aL. v. DAISY COLLETT FARNAN. 
(Filed 3 November, 1937.) 


Wills §§ 36, 38—~Bequest held specific bequest of articles of personalty 
and money for life, and legatee was entitled to possession of corpus. 


After directing the payment of debts and providing for certain specific 
legacies, the will in question directed that the remainder of the money 
be divided between testatrix’ sisters and brothers, or their children, and by 
Jater item provided that one of the sisters should have for her lifetime 
only certain enumerated articles of personalty “and money if any are to 
come back to my estate.” Held: The gift to the sister of her share of 
the money was made in the prior item, and the later item gave a life 
interest in the enumerated articles of personalty, and provided that the 
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money as well as the articles of personalty should “come back to my 
estate,” or be limited to a life estate, and the later item does not consti- 
tute a residuary bequest to be enjoyed by persons in succession, entitling 
the sister only to the income from the money, but is a specific bequest for 
life, entitling the sister to the corpus of the money, with remainder over 
only in such amount as might remain at the death of the sister. 


Appzat by defendant from Warlick, J., at Chambers. From Burke. 
Reversed. 

This is a civil action in which the plaintiffs seek a construction of the 
will of Minerva Ruffin Collett and a declaratory judgment determining 
the rights of the respective legatees and directing the plaintiff, adminis- 
trator C, T. A., as to the distribution of the funds of the estate. From 
the judgment entered the defendant appealed. 


Mull & Patton for plaintiffs, appellees other than First Natwonal 
Bank, administrator C. T. A, : 
O, L. Horton and §. J. Ervin, Sr., for defendant, appellant. 


Barnuitt, J. The defendant excepts to that portion of the judgment 
which reads as follows: “That the share of the money left to Mrs. Daisy 
Collett Farnan for life in said will shall be retained by First National 
Bank of Morganton, administrator C. T. A. of Miss Minerva Ruffin 
Collett, and invested in such securities as are authorized in investments 
for fiduciaries under sections 4018 and 4018-A of the Consolidated 
Statutes; and that the net proceeds of such investments be paid over to 
Mrs. Daisy Collett Farnan in semiannual installments for and during 
the term of her natural life; and that the corpus of said investments 
after the death of Mrs. Daisy Collett Farnan referred to the estate of 
the testatrix, Miss Minerva Ruffin Collett, and that the same shall be 
distributed by the administrator to the heirs at law of the testatrix, 
Miss Minerva Ruffin Collett, said distribution to be made per sturpes 
and not per capita.” 

The pertinent portions of the will of the deceased necessary to be 
considered to determine the question of law involved on this appeal 
reads as follows: 

(1) “I wish all money I have invested or loaned out shall be col- 
lected, and my farm sold if it has not been sold, my debts paid. 

(2) “Omitted. 

(3) “After my debts are paid I want $8,000 (eight thousand) dollars 
paid to the estate of my brother Stirling Ruffin Collett, this being money 
he has given to me from time to time. 

(4) “I want $1,000 (one thousand) invested for the care of the Epis- 
col (Episeopal) Church Yard. The remainder of my money if there 
is any divided between my sisters and brothers, or their children. 
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(5) “I will to my sister Daisy Collett Farnan, for her life time 
only at her death these things and money if any are to come back to my 
estate. The portraits of our Great grandfather and Grandmother Cald- 
well. The silver candlestick which was our Grandmether Caldwell’s. 
The book case in the hall, 1 of the four old straight chairs in my living 
room.” 

The will then proceeds to bequeath to others various articles of per- 
sonal property, consisting largely of household furniture and _silver- 
ware. 

The paragraphs are numbered by the court for convenience of ref- 
erence, 

If the gift to the defendant amounted in terms to a residuary bequest, 
enjoyed by persons in succession, the judgment of the court below is 
correct. If the bequest is specific and not of the residuum there was 
error in the judgment, and the defendant is entitled to the possession of 
the money as well as of the other articles of personal property during 
her lifetime. The controlling rule is stated in Simmons v. Fleming, 157 
N. C., 389, Allen, J., as follows: “The rule seems to be that when- 
ever personal property is given, in terms amounting to a residuary be- 
quest, to be enjoyed by persons in succession, the interpretation the 
court puts upon the bequest is that the persons indicated are to enjoy 
the same in succession; and in order to give effect to its interpretation 
the court, as a general rule, will direct so much of it as is of a perishable 
nature to be converted into money by the executor, and the interest paid 
to the legatee for life and the principal to the person in remainder. 
(Ritch v. Morris, 78 N. C., 877), but when the bequest is specifie and 
is not of the residuum, the executor should deliver the »roperty to the 
one to whom it is given for life, taking an inventory and receipt for 
the benefit of the remainderman. Williams v. Parker, 84 N. C., 90; 
Herring v. Williams, 158 N. C., 1; Ernul v. Ernul, 191 N. C., 347; 
Swain v,. Spruill, 57 N. C., 864. In Swain v. Spruill, supra, Ruffin, J., 
says: “Where a testator expressly gives, specifically for life, with a 
limitation over, things which ipso usu consumuntur the court has no 
power to control the disposition of the testator by denying that use to 
the first taker which has been bestowed by the will, although it may 
impair the value or extinguish the existence of the thing itself, to the 
Joss of the ulterior taker. It must be taken that the testator had con- 
sidered the chances of benefit to those in remainder after the prior bene- 
fit bestowed by him on the first taker, and that he only meant to limit 
over those chances.” 

The gift of the money was in paragraph four of the wiil and provides 
that proceeds of notes and the sale of her farm after the payment of 
debts and certain legacies should be divided between testatrix’ sisters 
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and brothers, or their children, the defendant being a sister. The de- 
fendant, under the terms of that paragraph, receives her share, if there 
is any, of the money remaining after the specified disbursements. There 
is no limitation of the gift in succession or otherwise. While the amount 
is to be determined the gift is specific—her share of the money after 
certain deductions are made. 

It then becomes necessary to interpret the term “money if any” as 
used in the fifth paragraph. The words of gift in this paragraph relate 
only to the articles of personal property. The words “and money if 
any” are interpolated to indicate the desire of the testatrix that the 
limitation of the gift of the personal property shall apply likewise to 
the money bequeathed in the preceding paragraph. The language used 
put in proper sequence would read: “At her death these things, and 
money if any, are to come back to my estate.” The terms used indi- 
cate the disposition of the property to be made as of the death of the 
devisee. So considered, “money if any” means so much of the money 
devised to her as shall remain at the time of her death. The term indi- 
cates the intent that the legacy shall be delivered, that it may be con- 
sumed and that no part thereof may remain at her death. That the 
bequest to the defendant was not intended as a residuary clause within 
the meaning of the rule laid down in Simmons v. Fleming, supra, seemed 
to be clearly indicated. After this gift she devised many other articles, 
and closes the will with a touch of pathos in the following language: 
“TI wish I could will everything, but I am too tired.” We are of the 
opinion that a proper interpretation of the language used in the fifth 
paragraph entitles the defendant to the possession of the corpus of the 
money devised to her. The authorities cited by plaintiffs are not in 
conflict with the opinion herein announced. The judgment below is 

Reversed. 





PEOPLES LOAN AND SAVINGS BANK v. MRS. J. A. KING. 
(Filed 3 November, 1937.) 


1. Drainage Districts § 2— 

Where one of three drainage commissioners dies, the two surviving 
have authority, until the election and qualification of their successors, to 
levy an additional assessment against the lands of the district necessary 
to discharge the obligations of the district, C. 8., 5339 (4). 


2. Drainage Districts § 9—-Lands of drainage district are liable to assess- 
ments necessary to repay money properly used for benefit of district. 


An additional levy of assessments against lands in a drainage district 
is valid when necessary to repay money borrowed by the district and 
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properly used by it in draining the lands within the district, and it is 
immaterial that the district borrowed money in excess of the amount of 
the authorized bond issue when the balance of the debt necessitating the 
levy of the additional assessments is less than the amount borrowed in 
excess of the authorized bond issue, and the court finds that part of the 
money borrowed was used to pay interest on the indebtedness of the dis- 
trict. and that all amounts borrowed were properly used for the benefit 
of the district. 


Appear by defendant from Pless,.J., at May Term, 1937, of Irepecr. 
Judgment affirmed. 

Action to foreclose certificate of sale of land for drainage assessment. 

At the trial certain facts were agreed upon, and it was further agreed 
that the court, without the intervention of the jury, should find such 
additional facts as were necessary for the determination of the contro- 
versy. The material facts agreed to and found by the court may be 
concisely stated as follows: 

The Fourth Creek Drainage District of [Tredell County was duly or- 
ganized, under applicable statutes, in 1911, and a bond issue of $25,000 
authorized. The drainage commissioners being unable to sell the bonds 
at their face value, borrowed from the First National Bank of States- 
ville $25,000 and later increased the debt to $32,500, and placed the 
$25,000 of bonds with the bank as collateral. <All of the proceeds of 
the Joan were used by the commissioners for draining and ditching the 
Jands in the district and for the payment of interest from time to time. 

The present indebtedness to the plaintiff, Peoples Loan and Savings 
Bank, is in the principal sum of $6,960.06, and constitutes the balance 
due for money borrowed by the drainage commissioners to pay the debt 
to the First National Bank. The original bonds are now held by the 
plaintiff. The debt of plaintiff was reduced to judgment in January, 
1933. To discharge the judgment the two surviving commissioners in 
1934 levied an assessment upon the lands embraced in the district. The 
defendant owns 23.86 acres of land within the district and the assess- 
ment levied on her land was $68.29. 

At the time of the organization of the district the three commissioners 
elected were qualified to act. Since then there has been no election of 
commissioners to replace them, and one of the commissioners has died, 
and the other two had ceased to own land in the district at the time the 
assessment was levied by them as commissioners. 

It was admitted that the assessment roll was filed with the clerk of the 
Superior Court, the treasurer of Iredell County and the sheriff, and 
that the sheriff notifted the defendant of the assessment. No written 
notice was given by the county treasurer to the drainage commissioners 
or to the clerk of the court. 
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The trial judge held that under C. S., 5339 (4) the surviving com- 
missioners were authorized to discharge the necessary duties of the board 
until the vacancy caused by the death of a member was filled, and that 
their acts were valid and binding on the district; that the borrowing of 
money from the banks and the use of the bonds as collateral was irregu- 
lar, “but the proceeds of the loans were used for the valid objectives 
contemplated by the Drainage Act, and that no question having been 
raised as to the validity of said obligation for a period of some twenty 
years, and no action brought to invalidate the transaction, and judg- 
ment having been procured more than two years prior to the institution 
of this action, it would constitute an inequity and injustice to the plain- 
tiff to permit the defendant and other landowners to obtain and accept 
the benefit of said loans without liability therefor.” 

It was thereupon adjudged that the assessment against the land of 
defendant for the purpose therein set out constituted a specific lien on 
said land in the amount of $68.29, and that plaintiff was entitled to 
foreclose its certificate of sale made pursuant thereto. Defendant ap- 
pealed. 


P. P, Dulin and Robert A. Collier for plaintiff, appellee. 
Jack Joyner, W. R. Battley and Lewis & Lewis for defendant, ap- 
pellant. 


Devin, J. The ruling of the court below must be affirmed. The 
action of the two surviving drainage commissioners, until their suc- 
cessors were elected and qualified, was within the powers conferred by 
the Drainage Act. C. 8., 5339 (4). 

There was no suggestion of lack of good faith on the part of the com- 
missioners, or that the plaintiff’s debt was otherwise than for money 
which had been borrowed and properly used for the draining of the 
lands within the district. The obligation was incurred for the benefit of 
the lands embraced in the district, and upon these lands the law imposed 
liability therefor. 

The fact that $7,500, in addition to the amount of the authorized 
bond issue, was borrowed by the district for drainage purposes, becomes 
immaterial] in view of the fact that the total indebtedness has been re- 
duced, as assessments were collected, to $6,960.06, and the finding by the 
court that a part of the loan was used for the payment of interest from 
time to time (Carter v. Comrs., 156 N. C., 183, 72 8. E., 380), and that 
all of the proceeds of the loans were used for draining and ditching the 
lands in the district. 

In Bank v. Watt, 207 N. C., 577, 178 S. E., 228, the question of the 
liability of lands within this same drainage district to further assessment 
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was considered, in connection with the present plaintiff’s judgment for 

the balance due on its loan to the drainage commissioners, and it was 

there said, “It is obvious that the drainage statutes impose liability upon 

land within the district until the original bond issue for making the 

improvements or indebtedness incurred therefor has been paid.” 
Judgment affirmed. 





STATE v. EUGENE CASEY. 
(Filed 8 November, 1937.) 


1. Jury § 9: Criminal Law § 81a— 


The trial judge has the discretionary power to issue a writ of venire 
facias, C. S., 2388, instead of directing the jurors to be drawn from the 
jury box, and the court’s action in issuing the writ is not reviewable in 
the absence of abuse of discretion. 


2. Homicide § 20— 


In a prosecution for homicide, testimony of a witness that she was 
going with deceased and one of defendants, is competent, as against the 
defendant identified, for the purpose of showing motive. 


3. Criminal Law § 48b— 


Where evidence is competent as against one defendant only, an excep- 
tion of the other defendant to its general admission cannot be sustained 
in the absence of a request by him at the time that its purpose be re- 
stricted. 


4. Homicide § 18— 


A statement by a person fatally wounded that “If you don’t do some- 
thing for me, I am going to die right now,” is insufficient predicate for 
the admission of his subsequent declarations as dying declarations, since 
the statement does not show an unqualified belief by him that he was 
going to die. 


5. Homicide § 2—Defendant present and aiding and abetting commission 
of crime is equally guilty with actual perpetrator. 


Where the State contends on its evidence that one clefendant killed 
deceased and the other defendant aided and abetted the commission of the 
crime, and such other defendant contends that, while present, he did noth- 
ing to aid or abet, the defendant charged with aiding and abetting may 
be acquitted, or may be found guilty of the same degree of the crime as 
the other defendant, but the two defendants cannot be found guilty of 
different degrees of the crime, and a charge and statement to the jury 
to this effect is not error. 


Arpran by defendant from Cranmer, J., at April Term, 1937, of 
Craven. No error. 
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Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 

William Dunn, Jr., J. A. Jones and Allen & Allen for defendant, ap- 
pellant. 


ScuEnok, J. Eugene Casey and his codefendant, Carl Hill, were con- 
victed on a joint bill of indictment of murder in the second degree and 
appealed to the Supreme Court. The defendant Hill abandoned his 
appeal. 

The first group of assignments of error relate to the issuing to the 
sheriff of a writ of venire facias, commanding him to summons the 
jurors instead of directing the jurors to be drawn from the jury box. 
These assignments are untenable, since the issuing of a writ of venire 
facias, by C. S., 2338, is placed in the discretion +f the trial judge, and 
his action in issuing the writ is not reviewable, in the absence of abuse 
of his discretion. S. v. Smarr, 121 N. C., 669; 8S. v. Brogden, 111 N. C., 
656. 

The second group of assignments of error relate to the refusal of the 
court to exclude the testimony of the witness Miss Grace O’ Neill to the 
effect that she “was going with Hill (the codefendant of the appellant) 
and English (the deceased) both.” This evidence was competent against 
Hill to show motive, and the record fails to show that the appellant 
ever asked the court to restrict the purpose for which the evidence was 
admitted, but contented himself with a general objection thereto. Rules 
of Practice in the Supreme Court, 21, 200 N. C., 827, in part reads: 

nor will it be ground of exception that ev dees competent 
oe some purposes, but not for all, is admitted generally, unless the ap- 
pellant asks, at the time of adic asione that its purpose shall be re- 
stricted.” Ss. v. Hendricks, 207 N. C,, 873. These assignments cannot 
be sustained. 

The third group of assignments of error relate to the court’s refusal 
to allow the testimony of the witness Miss Sue Hargett as to what the 
appellant contends was a dying declaration of the deceased. The wit- 
ness testified that the deceased, a short time prior to his death, said: 
“Tf you don’t do something for me, I am going to die right now.” This 
statement did not lay the proper foundation or predicate for the intro- 
duction in evidence of the other declarations of the deceased, since it 
failed to establish that the deceased at the time of the utterance knew 
that he was in extremis, or had given up all hope of recovery. ‘‘An 
undoubting belief existing in the mind of the declarant at the time the 
declarations are made, that the finger of death is upon him, is indis- 
pensable to that sanction which the law exacts, and therefore if it shall 
appear, in any mode, that there was a hope of recovery, however faint 
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it may have been, still lingering in his breast, that sanction is not af- 
forded, and his statement cannot be received.” 1 R. C. L.. par. 82, 
p. 539. 

The fourth and final group of assignments of error relate to a nega- 
tive reply given by the court to a question propounded by a juror as to 
whether the jury could return a verdict of guilty of murder in the 
second degree as to one defendant and guilty of manslaughter as to the 
other. Upon the evidence and the theory upon which the case was tried 
this was a proper reply, and the instruction given therein was without 
error. The State’s evidence tended to show and the contention of the 
State was that the defendant Hull fatally stabbed the deceased in the 
breast, and that the appellant Casey was present aiding and abetting. 
Casey’s contention was that while he was nearby he did nothing to aid 
and abet the defendant Hill. The court instructed the jury that they 
could convict both of the defendants of murder in the second degree, or 
both of manslaughter, or acquit both of the defendants, or they could 
convict one and acquit the other, and if the evidence failed to satisfy 
them beyond a reasonable doubt that the appellant Casey was present, 
aiding and abetting Hill, that they should return a verdict of not guilty 
as to Casey. This was a correct charge and rendered it proper in re- 
sponse to the question of the juror to instruct the jury that they could 
not convict one of the defendants of murder in the second degree and 
the other of manslaughter, for manifestly if the appellant Casey was 
guilty of anything he was guilty of the same offense of which Hill was 
guilty. “Where two persons aid and abet each other in the commission 
of a crime, both being present, both are principals and equally guilty.” 
S. v. Jarrell, 141 N. C., 722. 

We find on the record, 


No error. 





RENA WARREN vy. PILOT LIFE INSURANCE COMPANY. 


(Filed 3 November, 1987.) 
1. Insurance § 41— 


The double indemnity clause in this policy of insurance provided that 
the benefits under this clause should be null and void if insured’s death 
should result from injuries inflicted intentionally by another person. 
Held: Insurer has the burden of proving facts bringing the case within 
the proviso. 


2. Same—In action on double indemnity clause, instruction. held erroneous 
as requiring insurer to prove third person intentionally killed insured. 


Where a double indemnity clause in a policy of insurance provides that 
benefits thereunder should be null and void if insured’s death should 
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result from injuries inflicted intentionally by another, insurer is required 
to prove only that the fatal injuries were intentionally inflicted by an- 
other, and an instruction requiring insurer, in effect, to prove that such 
third person was present with the intention of assaulting insured’s com- 
panion, and intentionally killed insured to prevent interference with his 
nefarious purpose, is erroneous as requiring insurer to prove the purpose 
and intent to kill on the part of such third person. 


Appra by defendant from Danie/, J., at May Term, 1937, of Prt. 

Action to recover on policy of insurance. 

On 1 July, 1935, defendant issued and delivered to Alexander Warren 
a policy of life insurance for $2,500.00, in which the plaintiff was named 
as beneficiary. The policy provided, among other things, that: “Upon 


receipt of satisfactory proof that . . . the insured . . . has 
sustained bodily injury resulting in death . . . through external, 
violent and accidental means . . . the company will pay in addi- 


tion to the face amount of this policy the sum of $2,500. The agree- 
ment as to benefits under this provision shall be null and void if death 
shall have resulted from bodily injuries inflicted intentionally by an- 
other person. oe 

Warren, the insured, was shot to death on the night of 28 February, 
1936. 

Plaintiff contends that the death was “through external, violent and 
accidental means” and within the meaning of the said provision of the 
policy. Defendant pleads as defense and bar to the right of plaintiff to 
recover that the death “resulted from bodily injuries inflicted inten- 
tionally by another person.” 

The evidence tended to show that Warren, accompanied by the young 
lady to whom he was engaged, had parked his automobile on a road 
near the fair ground at Greenville. As he was in the act of dialing the 
radio in his car the right-hand door of the automobile was suddenly 
opened by a man who grabbed the young lady around the neck with his 
left arm. The man had a pistol in his right hand pointed in the car 
and almost instantly the pistol fired; the bullet struck Warren in the 
right breast and he died instantly. The man dragged the young lady out 
into a field, threatened her, went back and looked in the car, then re- 
turned to where she was, dragged her farther into the field, partially 
disrobed her, and ran away when the hghts of an approaching auto- 
mobile shone on the spot. It was contended that the man was bent upon 
criminally assaulting the lady. Later the man was arrested, identified 
as Willie Tate, and indicted for murder. In the trial the young lady 
was a witness for the State. On the trial of the instant case she testi- 
fied as to what occurred at the time Warren was shot. She was ex- 
amined as to the report of her testimony given in the murder trial. She 
admitted the correctness of the report. 
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The court submitted the following as the first issue: “Was the death 
of Alexander Warren the result of bodily injuries intentionally inflicted 
by another person, as alleged in the answer?” The jury answered the 
issue “No.” 

From adverse judgment defendant appealed to the Supreme Court, 
and assigned error. 


H, Hannah, Albion Dunn, Gaylord & Brown for plaintiff, appellee. 
Smith, Wharton & Hudgins and J. B. James for defendant, appellant. 


Winzorne, J. We are of opinion that exception to a portion of the 
charge relating to the first issue is well taken. 

Where, as in this case, the defendant insurer seeks to avoid Hability 
under a policy of life insurance on the ground that the policy contains 
provision that it shal] be null and void if death of insured resulted from 
bodily injuries intentionally inflicted by another, the burden rests upon 
the defendant to prove facts bringing the case within that provision. 
The court properly charged the jury to this effect. But, after reviewing 
contention of the defendant that the assailant, intending to commit a 
criminal assault upon the young lady, had the motive to kill Warren, 
the insured, to prevent interference with his nefarious purpose, the 
court charged the jury as follows: “And if the evidence does so satisfy 
you gentlemen, by its greater weight, upon a fair and honest consider- 
ation of it, that this man was there for that evil purpose, intentionally 
killed young Warren, shot him and killed him, then you should answer 
the first issue ‘Yes.’ Unless you are so satisfied you should answer it 
‘No.’ 3d? 

The charge is subject to challenge in that it is susceptible of creating 
the impression that before the jury could answer the first issue in the 
affirmative the defendant must have satisfied the jury, by the greater 
weight of evidence, of two facts: (1) That the assailant was there for 
the evil purpose of criminally assaulting the young lady, and (2) that 
the assailant intentionally killed Warren—tbat an intent to kill must be 
shown, The inquiry is as to the intent to inflict bodily injury which 
resulted in death. 

As the case goes back for a new trial for error in the charge, other 
exceptions upon which the defendant relies for new trial need not be 
considered. Shoemake v, Refining Co., 208 N. C., 124, 179 S. E., 334; 
Callahan v. Roberts, ante, 223. 

New trial. 
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MRS. ARMETTA RANKIN, Wipow oF BENNIE RANKIN, EMPLOYEE, VY. 
BROWN MANUFACTURING COMPANY, EMPLOYER, aND TRAVELERS’ 
INSURANCE COMPANY, CARRIER. 


(Filed 3 November, 19387.) 


Master and Servant § 55g—While Superior Court may remand proceedings 
for necessary findings, it is error to remand for immaterial findings 
when appeal may be determined by review of conclusions of law. 


The Industrial Commission found that the employee was killed in a 
fight following an altercation with defendant employer’s gateman when 
the employee attempted to enter the plant without a pass. The Industrial 
Commission concluded as a matter of law that the injury was by accident 
but that the accident did not arise out of and in the course of the employ- 
ment. Held: The Superior Court on appeal should have passed upon the 
conclusions of law of the Industrial Commission, and accordingly affirmed 
or reversed the award, and it was error to remand the proceedings to the 
Industrial Commission for specific findings as to who was the aggressor 
in the fight and whether the gateman used excessive force, and was acting 
within the scope of the employment, such findings being immaterial. 


Appra by defendants from Pless, J., at June Term, 1937, of Canar- 
rus. Error. 

This was a proceeding for compensation under the provisions of the 
North Carolina Workmen’s Compensation Act. 

The proceeding was begun before the North Carolina Industrial Com- 
mission, and was first heard by Commissioner Buren Jurney at Concord, 
N. C., on 16 June, 1936. 

On his finding that the death of plaintiff’s husband, Bennie Rankin, 
was the result of an injury by accident which arose out of and in the 
course of his employment by the defendant, Brown Manufacturing 
Company, Commissioner Buren Jurney awarded compensation to the 
plaintiff, as the sole dependent of her deceased husband, to be paid by 
the defendants, 

On the application of the defendants for a review, the proceeding 
was heard by the Full Commission at Raleigh, N. C., on 4 September, 
1936. 

At said he#ring the Full Commission found: 

1. That at the date of his death, to wit, 15 March, 1935, plaintiff’s 
husband, Bennie Rankin, was an employee of the defendant, Brown 
Manufacturing Company, at its factory in Concord, N. C.; that both the 
said Bennie Rankin, as employee, and the said Brown Manufacturing 
Company, as employer, were subject to the provisions of the North 
Carolina Workmen’s Compensation Act, and that the defendant Travel- 
ers’ Insurance Company was the insurance carrier for the said Brown 
Manufacturing Company, employer. 
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2. That at about 2 o’clock pm. on 15 March, 1935, while he was 
standing outside the fence which encloses the factory of the Brown 
Manufacturing Company at Coneord, N. C., near the gate, quarreling 
with the gateman who had refused to let him enter upon the premises 
through the gate without a pass as required by the rules of said com- 
pany, Bennie Rankin was assaulted by the gateman, who cut his throat 
with a knife, thus causing an injury from which he died almost imme- 
diately; that the death of the said Bennie Rankin was the result of an 
injury by accident, but that the accident did not arise out of and in the 
course of his employment by the defendant, Brown Manufacturing 
Company. 

On these findings of fact the Full Commission set aside the award of 
Commissioner Buren Jurney and made an award denying claimant any 
compensation for the death of her husband. 

The plaintiff appealed from the award of the Full Commission deny- 
ing compensation to the Superior Court of Cabarrus County. 

The appeal was heard by the judge presiding at the June Term, 1937, 
of the Superior Court of Cabarrus County. 

At said hearing it was ordered by the court that the proceeding be 
and it was remanded to the North Carolina Industrial Commission, 
with direction that said Commission make specific findings (1) as to 
whether the deceased or the gateman was the aggressor; (2) as to 
whether the gateman used excessive force in cutting the deceased, and 
causing his death, and (3) as to whether the action of the gateman was 
within the scope of his employment by the defendant, Brown Manu- 
facturing Company. 

From this order the defendants appealed to the Supreme Court, as- 
signing error in the order. 


W.S. Bogle and EF. Johnston Ervin for plaintiff. 
Guthrie, Pierce & Blakeney for defendants. 


Connor, J. In proper cases, the judge of the Superior Court has the 
power to remand a proceeding for compensation under the North Caro- 
lina Workmen’s Compensation Act, pending in the Superior Court on 
an appeal from the award of the North Carolina Industrial Commis- 
sion, to said Commission for further hearing, before passing upon the 
award. Otherwise an injustice may be done, because of en inadvertence 
on the part of the Industrial Commission. See Butts v. Montague Bros., 
208 N. C., 186, 179 S. E., 799. 

However where, as in the instant case, the Industrial Commission is 
directed by the court only to make specific findings as to matters which 
are manifestly 1mmaterial, Conrad v. Foundry Co., 198 N. C., 723, 153 
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S. E., 266, it is error for the judge to remand the proceeding to the 
Industrial Commission. The court should ordinarily consider and pass 
upon conclusions of law made by the Industrial Commission in support 
of its award, and accordingly affirm or reverse the award. 

The order of the judge of the Superior Court in this case is reversed 
and set aside. 

Error. 





JOHN W. COLLINS anp EDWIN C. COLLINS, INDIVIDUALLY AND Aas TRUS- 
TEES, AND PLATO COLLINS, SR., v. LIZZIE WOOTEN, KATH STROUD, 
MAB STROUD, anp CLYDE STROUD, CHILDREN anv HEIRS aT LAW OF 
ANNIE STROUD, DECEASED, ET AL. 


(Filed 3 November, 1937.) 


1. Judges § 2a— 

The constitutional requirement that a judge shall reside in the district 
for which he is elected confers no jurisdiction, and the resident judge, 
while not holding the courts of his district by assignment, exchange, or 
special commission, has jurisdiction of matters pending in his district 
only when expressly conferred by statute. 

2. Courts § 3—Where order of resident judge is void for want of jurisdic- 
tion, judge holding subsequent term may hear matter. 

Where the resident judge, while not holding courts in the district, ap- 
proves the clerk’s order allowing attorneys’ fees in a special proceeding, 
another judge subsequently holding court in the county may hear an 
appeal from the clerk’s order, the appeal not being from one Superior 
Court judge to another, since the order of approval is void for want of 
jurisdiction. 

8. Executors and Administrators § 29—- 

Beneficiaries of an estate have a right to have a Superior Court judge, 
having jurisdiction, hear and determine their appeal from the clerk’s order 
allowing attorneys’ fees for services rendered in connection with the sale 
of lands to make assets and sale for division. 


Apprau by the defendants, Mrs. Mary Hill Manning, Mrs. Leah Hill 
Nunn, Nathan Hill and Norman Hill, from Hagnilton, Special Judge, 
at August Term, 1937. From Lenorr. Error and remanded. 

This was a special proceeding instituted by the plaintiffs before the 
clerk of the Superior Court of Lenoir County for the sale of certain 
lands belonging to the parties hereto as heirs at law of the late Nathan 
B. Wooten. After the death of Nathan B. Wooten, in a proceeding to 
sell his land for division, Allen W. Wooten, commissioner appointed by 
the court, sold and conveyed to H. W. Davis Lot No. 3 of said land and 
took as part payment for the purchase price four notes secured by trust 
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deed. The commissioner failed to collect said notes or to foreclose said 
deed of trust, and the same became barred by the statute of limitations. 
Jones and wife conveyed said tract of land to E. A. and J. R. Hardy. 
The plaintiffs procured quitclaim deeds from E, A. Hardy and wife and 
J. R. Hardy to them as trustees for the heirs of Nethan B. Wooten, 
and this proceeding was instituted for the purpose of selling the said 
land for division, 

After the land had been sold and the sale confirmed, counsel for the 
plaintiffs filed a petition before the clerk for an allowance for attorneys’ 
fees, setting forth in the petition that the plaintiffs have entered into a 
contract to pay said counsel 33 1-3 per cent of the fu'l purchase price. 
Decree was entered, allowing plaintiffs’ counsel $1,333.33 without notice 
to the defendants, and the order allowing attorneys’ fees was on the same 
date, to wit, 3 July, 1937, approved and confirmed by Henry A. Grady, 
resident judge. On 13 July, 1937, certain of the defendants filed ex- 
ceptions to said order and served notice of appeal. Thereupon the clerk 
voluntarily reduced the amount allowed to $1,000. When the cause 
came on to be heard in the Superior Court the judge found that the said 
order is an order of the resident judge and that the court was without 
authority to pass upon the exception of the defendants and dismissed 
the appeal. The above named defendants excepted and appealed. 


Louis I, Rubin and Rouse & Rouse appearing herein on their own 
behalf as petitioners, appellees. 
S. H, Newberry, for defendants, appellants. 


Barnuiti, J. <A judge of the Superior Court, when not holding the 
courts of the district of his residence by assignment under the statute, 
or by exchange, or under a special commission from the Governor, has 
jurisdiction in matters pending in his home district only when such 
jurisdiction is expressly conferred by statute. No jurisdiction is con- 
ferred upon the resident judge by the requirement of the Constitution 
that every judge of the Superior Court shall reside in the district for 
which he is elected. Ward v. Agrillo, 194 N. C., 321; Howard v. Coach 
Co., 211 N. C., 329. 

The approval by the resident judge of the order of the clerk allowing 
attorneys’ fees neither added to nor subtracted from its legal effect. It 
remained essentially an order of the clerk. There is no statute con- 
ferring upon the resident judge the duty or authority to approve or dis- 
approve orders made by a clerk allowing attorneys’ fees in special pro- 
ceedings. The appeal by the defendants from the order of the clerk as 
approved by the resident judge was not an appeal from one judge of 
the Superior Court to another. Dail v. Hawkins, 211 N. C., 283; S. v. 
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Lea, 208 N. C., 316, 166 S. E., 292; Wellons v. Lassiter, 200 N. C., 474, 
are not in point. 

We are not called upon at this time to decide whether the clerk had 
the authority to allow counsel for the plaintiffs attorneys’ fees for serv- 
ices rendered in this proceeding. Even if it be conceded that the clerk 
possessed such power the defendants are entitled to have their appeal 
heard and determined by the judge of the Superior Court having juris- 
diction thereof. 

There was error in the judgment, and the cause is remanded for a 
hearing upon defendants’ appeal. 

Error and remanded. 





STATE v. BARL MILLER. 
(Filed 3 November, 1937.) 


Receiving Stolen Goods §§ 2, 7-—Charge that defendant would have guilty 
knowledge if he reasonably believed or knew goods to be stolen held 
error. 


Guilty knowledge is an essential element of the offense defined by C. S., 
4250, and while such knowledge may be implied or inferred by the jury 
from the facts and circumstances, it is error for the court to instruct 
the jury to the effect that defendant would have knowledge within the 
meaning of the statute if he received the goods under circumstances “such 
as to cause defendant to reasonably believe or know” that the property 
had been stolen, ‘reasonable belief” and “implied knowledge” not being 
synonymous. 


AppEa by defendant from Pless, J., at May Term, 1937, of Roway. 
New trial. 


Attorney-General Seawell for the State. 
Woodson & Woodson, P. S. Carlton, A. A. Whitener and George R. 
Uzzell for defendant, appellant. 


Scuencx, J. The appellant was convicted upon a bill of indictment 
charging that Earl Miller“. . . 2 cases of Camel cigarettes, 2 cases 
of Chesterfield cigarettes of the value of two hundred and five dollars 
aforesaid, of the goods, chattels and moneys of the said Jake Rendle- 
man before then feloniously stolen, taken and carried away, feloniously 
did receive and have . . . the said Earl Miller . . . then and 
there well knowing said goods, chattels and moneys to have been feloni- 
ously stolen, taken and carried away, contrary to the form of the statute 
in such cases made and provided.” 
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The appellant assigns as error the following excerpt from the charge: 
“The term ‘knowledge,’ gentlemen of the jury, is not so limited in its 
scope as to mean that a defendant must know to the extent of actually 
having seen the property stolen, but it means, gentlemen of the jury, 
that if the facts, the circumstances and the surroundings of the trans- 
actions at the time the property is received are such as to cause the de- 
fendant to reasonably believe or know that the property was stolen, then, 
gentlemen of the jury, that would constitute knowledge within the pur- 
view and intent of the statute. Using that as a definition, gentlemen of 
the jury, if you shall find and find beyond a reasonable doubt, the bur- 
den being on the State to prove it, that the defendant, Karl Miller, 
received cigarettes which had theretofore been stolen from Jake Rendle- 
man, the prosecuting witness, and you further find beyond a reasonable 
doubt that at the time of so doing he knew that the same had thereto- 
fore been stolen, then, gentlemen of the jury, the court instructs you that 
it would be your duty to render a verdict of guilty of receiving stolen 
property.” We are constrained to sustain this assignment of error. 

C. S., 4250, under which the bill of indictment was drawn, provides 
that the person charged shall receive the stolen goods “knowing the 
same to have been feloniously stolen or taken,” thereby making guilty 
knowledge one of the essential elements of the offense, which the law 
requires to be proven beyond a reasonable doubt as a condition prece- 
dent to conviction. 

S. v. Stathos, 208 N. C., 456, does not sustain his Honor’s charge. In 
that case it is said: “This knowledge may be actual or i: may be implied 
when the circumstances under which the goods were received were suffi- 
cient to lead the party charged to believe they were stolen. However, 
while it is true that it is not necessary that the person from whom the 
goods are received shall state to the person charged that the goods were 
stolen, and while the guilty knowledge of the person charged may be 
inferred from the circumstances of the receipt of the goods, still it is 
necessary to establish either actual or implied knowledge on the part of 
the person charged of the fact that the goods were stolen.” It will be 
noted that the opinion uses the expression “may be implied” and not 
“will be implied.” In other words, “when the circumstances under 
which the goods were received were sufficient to lead the party charged 
to believe they were stolen,” the jury may find that he received the goods 
“knowing the same to have been feloniously stolen,” but it is not man- 
datory that the jury so find under such circumstances. &. v. Spaulding, 
211 N. C., 68. “To reasonably believe” and “to know” are not inter- 
changeable terms. While the latter may be implied or inferred from 
circumstances establishing the former, it does not follow that reason- 
able belief and implied knowledge are synonymous. The State must 
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establish that the defendant received the goods “knowing the same to 
have been feloniously stolen or taken,’ and this is not necessarily ac- 
complished by establishing the existence of circumstances “such as to 
cause the defendant to reasonably believe” the goods were stolen. Know!- 
edge connotes a more certain and definite mental attitude than reason- 
able belief, and whether knowledge is implied from circumstances suffi- 
cient to establish reasonable belief is a question for the jury. “Where 
the defendant in a criminal action is charged with a statutory crime, it 
is incumbent on the State to satisfy the jury beyond a reasonable doubt, 
by the evidence, of all the facts which constitute the crime as defined by 
the statute.” S.v. Folger, 211 N. C., 695. 

For the error assigned the defendant is entitled to a new trial, and it 
is so ordered. 

New trial. 





WILLIAM T. DIXON anp E. P. DIXON, SuRViviNe PARTNERS oF D. V. 
DIXON & SON, a PARTNERSHIP, v. B. F. IPOCK, DR. ZEB V. MOSELEY, 
AND MRS. REID C. MOSELEY. 


(Filed 3 November, 1937.) 


1. Laborers’ and Materialmen’s Liens § 5a— 

In an action against the owner to enforce a materialman’s lien, a 
demurrer should be sustained when the complaint fails to allege that at 
the time of giving notice there was money due the contractor by the 
owner, the statutory lien being available only before the owner shall have 
paid the contractor. C. S., 2437, 2488, 2440. 

2. Same— 


While the burden of proof is upon the owner to show that at the time 
of notice to him there was nothing due by him to the contractor, where 
the evidence affirmatively shows that there was nothing due, the owner’s 
motion to nonsuit is properly granted. 


AppraL by plaintiffs from Sinclair, J., at May Term, 1937, of Lenorr. 
Judgment affirmed. 

Action to enforce lien for materials furnished to the contractor for 
a building being erected on land of defendants Moseley. 

Plaintiffs alleged that during the year 1936 defendants Moseley con- 
tracted with defendant Ipock to erect a building on described lands, 
Ipock to furnish all labor and materials; that plaintiffs sold and de- 
livered to said Ipock certain building materials which were used in 
said building, and that there is a balance due plaintiffs of $516.21; that 
on 15 July, 1936, notice of these facts was served on defendants Mose- 
ley, and they were notified to retain, out of the amount due said Ipock 
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under the contract, the amount due plaintiffs for the materials fur- 
nished; that material furnisher’s lien was duly filed 30 July, 1986. De- 
fendants Moseley answered admitting that they contracted with defend- 
ant Ipock to construct a building for them on defendants’ land, and that 
the contractor purchased certain materials from plaintiffs, but that at 
the time notice was given them of plaintiffs’ claim they were not in- 
debted to the contractor in any amount, that they had overpaid him; 
that when the materials were furnished defendants advised plaintiffs of 
the terms of the contract, that there was nothing due the contractor, 
and that they would not be responsible for materials furnished him. 

Plaintiffs offered in evidence the contract between defendants Mose- 
ley and Ipock, showing that the contract price was $4,958.59, and that 
payments thereon were due as follows: 

“(1) When foundation and basement walls are completed, $540.00; 
(2) when framing and sheathing is completed, $760.00; (3) when 
roofing and face brick work and rough wiring, plastering, windows, 
basement floor and tile work is completed, $1,520; (4) when interior 
trim is completed, $540.00; (5) the balance when the building is com- 
pleted and accepted, $1,598.59.” 

Plaintiffs also offered evidence tending to show the delivery by plain- 
tiffs of building materials for the erection of defendants’ building of 
the value alleged, and that at the time notice was given defendants, 
Ipock had practically quit the job. Plaintiffs offered defendant Ipock 
as a witness, who testified that on the contract price of $4,958.59 de- 
fendant Moseley paid him $2,000; that he did not complete the job; 
that this was due to disagreement between him and defendants Mose- 
ley; that he did none of the interior trim of the builcing, and did not 
finish roofing, face brick work, plastering, windows, ete. The basement 
floor was finished and rough wiring done. The plastering was done ex- 
cept some cement work. ‘It was between last of June to the first or 
middle of July I quit work on the job.” The last money defendants 
paid was to plasterers. 

Defendants demurred ore fenus to the complaint on the ground that 
it did not state facts sufficient to constitute a cause of action. 

At the close of plaintiffs’ evidence defendants’ motion for judgment 
of nonsuit was allowed, and from judgment dismissing the action plain- 
tiffs appealed. 


Charles F, Rouse for plaintiffs, appellants. 
Allen & Allen for defendants, appellees. 


Devin, J. An examination of the complaint would seem to justify 
defendants’ demurrer ore fenus interposed in the court below and in this 
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Court, for it is nowhere alleged that at the time the notice of material- 
man’s claim was given defendants there was anything due the contractor. 
The remedies by statutory liens, authorized by sections 2437, 2438, 2440, 
and 2442 of the Consolidated Statutes, under which plaintiffs’ lien was 
filed and this action brought, are available only “before the owner shall 
have paid the contractor.” Rose v. Davis, 188 N: C., 355, 124 8. E., 576. 
While upon the question whether at the time of notice to owner there 
is anything due the contractor, the burden of proof is upon the owner 
(Lumber Co. v. Hayworth, 205 N. C., 585, 172 S. E., 194), the evidence 
in this case shows affirmatively that there was nothing due, and hence, 
under the statutes, plaintiffs’ claim against the owners, the defendants 
Moseley, failed, and judgment of nonsuit was properly entered. 
Judgment affirmed. 





MRS. PINKNEY TOMLIN NEELY, WIpow, anp DEPENDENTS oF WILLIAM 
LLOYD NEELY, Deceasen, v. CITY OF STATESVILLE anp THE TRAV- 
ELERS INSURANCE COMPANY, Carrier. 


(Filed 8 November, 1987.) 


Master and Servant § 40d— 


Death of a fireman from heart failure brought on by excitement and 
exhaustion in fighting a fire, is not the result of an accident within the 
meaning of the Workmen’s Compensation Act, C. 8., 8081 (i, subsec. f), 
heat, smoke, excitement, and physical exertion being the ordinary and 
expected incidents of the employment. 


AppraL by plaintiff from Rousseau, J., at August Term, 1937, of 
IREDELL. 

Proceeding under North Carolina Workmen’s Compensation Act to 
determine liability of defendants to widow of William Lloyd Neely, 
deceased, employee. 

The deceased was chief of the fire department of the city of States- 
ville. On 15 November, 1936, about noon, the fire department was 
called to the home of G. E. French to extinguish fire which was burning 
in the roof above the attic and the third floor. On arriving at the place 
of the fire, deceased, assisted by J. R. Benfield, working rapidly, pulled 
approximately 700 feet of fire hose from a truck. This hose weighed 
75 to 80 pounds per length of 50 feet. This was the customary and ordi- 
nary method of handling the hose under the circumstances. When the 
truck could not pull the hose up to the house, the men did it. The de- 
ceased rushed into the burning building, went up two flights of stairs, 
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ran up one, and then up into the attic. The fire was burning very 
rapidly. There he assisted in pulling a section of hose filled with water 
and under pressure through a window. He remained there for some 10 
or 15 minutes. During that time he was assisting and directing others 
in fighting the fire. The smoke was very dense and the heat intense, 
and almost unbearable. Frequently the men had to scek fresh air. The 
roof of that particular part of the burning building fell in. Then the 
deceased came out of the attic to a landing at head of stairway. A 
short time thereafter he collapsed and fell on the stairway and died 
within a few minutes, 

The deceased was and had been for more than two years a sufferer 
from a chronic cardiac condition. There was considerable excitement 
incident to the fire. The medical testimony was to tie effect that the 
excitement, the unloading of the hose in a hurried manner, running up 
the steps and fighting the fire aggravated the condition with which de- 
ceased was suffering and accelerated his death; that the proximate cause 
of his death was excitement, exhaustion, and heart failure. 

The Commissioner who heard the case awarded compensation. On 
appeal to Full Commission the award was affirmed. 

On appeal to the Superior Court the award was reversed. From 
adverse judgment in accordance with decision of the court below the 
claimant appealed to the Supreme Court and assigned error. 


Jack Joyner and W. R. Battley for plaintiffs, appeltants. 
Sapp & Sapp for defendants, appellees. 


WinBorne, J. The sole question on this appeal is: Did the death of 
William Lloyd Neely result from “injury by accident” within the mean- 
ing of the North Carolina Workmen’s Compensation Act? We think 
not. 

There is no controversy as to the fact that the death arose out of and 
in the course of the employment. Hence, inquiry is as to what is such 
“injury by accident.” C, S., 8081 (4, subsec. f). The meaning of that 
term is clearly and fully discussed and treated by Stacy, C. J., in the 
case of Slade v. Hosiery Mills, 209 N. C., 828, 184 8. E., 844. The 
fact situation of that case is on almost “‘all-fours” with the instant case. 
The decision there controls here. 

The work in which the deceased was engaged was the usual work inci- 
dent to his employment. The surrounding conditions might be expected 
at a fire. The falling in of the roof is a natural result of fire burning 
there. Heat and smoke are expected. Physical exertion is required in 
handling the hose and fire-fighting equipment. The firemen, of neces- 
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sity, act hurriedly. We find no evidence of an accident. “There must 
be an accident followed by an injury by such accident which results in 
harm to the employee before it is compensable under our statute.” Slade 
v. Hosiery Mulls, supra. 

Judgment below is 

Affirmed. 





R. T. ALLEN vy. THOMAS F. HEWITT. 


(Filed 3 November, 1987.) 
1. Wills § 31— 

The terms “loan” and “lend,’’ when used in a will, are to be interpreted 
as “give” or “devise,” unless it is manifest that the testator intended 
otherwise. 

2. Wills § 33b-— 

A devise to one for life with limitation over to his heirs in fee conveys 
a fee simple under the rule in Shelley’s case, which is a rule of law and 
not of construction, and the rule applies when the intent is apparent to 
convey the fee in remainder to the heirs, and is unaffected by a further 
limitation over. 

3. Same—Rule in Shelley’s case held applicable to devise in question. 


A devise to F. “for his use and benefit during his natural life and at 
his death to go to his heirs in fee simple forever; and I further will and 
direct that the said land . . . shall return into and make a part of 
the surplus of my estate to be disposed of by my executor as directed in 
my will” is held to convey the fee simple to F. by operation of the rule in 
Shelley’s case, and the subsequent provision that the lands should return 
into the estate, to be disposed of by the executor as directed, is void as 
being repugnant to the fee. 


Apprat by defendant from Hamilton, Special Judge, at August Term, 
1937, of Lenorr. Affirmed. 

This is an action to recover upon an agreement of purchase and sale 
of a certain tract of land described in the pleadings. The defendant ad- 
mitted the agreement, but alleged that the plaintiff did not own said 
land in fee and could not comply with his contract to convey in fee 
simple. On motion of the plaintiff, judgment was entered upon the 
pleadings in favor of the plaintiff and against the defendant and the 
defendant appealed. 


Matt H. Allen for plaintiff, appellee. 
R. F. Hoke Pollock for defendant, appellant. 


BarNuitL, J. The plaintiff derived such title as he possessed by 
mesne conveyances from Elijah LaFayette Franck. The quality of the 
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title of Elijah LaFayette Franck depends upon the interpretation of the 
language contained in the codicil to the will of John M. Franck as fol- 
lows: “Whereas, I, John M. Franck, have made my last will and testa- 
ment in writing, bearing date the.....day of 0.0000... , and have thereby 
inade sundry devises and bequests according to the then existing circum- 
stances of my estate, but circumstances having now materially changed, 
I do by this writing which I hereby declare to be a ccdicil to my said 
will to be taken and construed as a part thereof. In consideration of 
love and affection do hereby will and direct that a certain tract of land 
lying on the west side of public road (then proceeds to describe) con- 
taining by estimation 25 acres, more or less, which in my will was de- 
vised to my two daughters, Leah J. Franck and Sybil Franck, that said 
tract of land is hereby loaned to my son Elijah LaFayette Franck for 
his use and benefit during his natural life and at his death to go to his 
heirs in fee simple forever; and I further will and direct that the said 
25 acres of land taken out of the legacies to my two daughters shall 
return into and make a part of the surplus of my estate to be disposed 
of by my executor as directed in my said will and testament of which 
this codicil is hereby declared to be a part.” 

It is admitted that this appeal turns upon an interpretation of the 
gift to Elijah LaFayette Franck, and that if he acquired a fee under 
the terms of said will the judgment should he affirmed. 

The terms “Joan” and “lend” when used in a will are given the in- 
terpretation of the words “give” and “devise” unless it is manifest that 
the testator intended otherwise. Sessoms v. Sessoms, 144 N. C., 121, 
citing Cox v. Marks, 27 N. C., 361; King v. Utley, 85 N. C., 59; Robeson 
vu. Moore, 168 N. C., 388; Waller v. Brown, 197 N. C., 598. 

A devise to one for life with limitation over to his heirs in fee simple 
conveys a fee simple under the rule in Shelley’s case. 

I¢ is established by repeated decisions of this Court that the rule in 
Shelley’s case is still recognized in this jurisdiction, and where the same 
obtains it does so as a rule of property without regard to the intent of 
the grantor or devisor. Jones v. Whichard, 163 N. C., 241; Price v. 
Griffin, 150 N. C., 528; Edgerton v. Aycock, 123 N. C., 184; Chamblee 
v. Broughton, 120 N. C., 170; Starnes v. Hill, 112 N. C., 1; Bank v. 
Dortch, 186 N. C., 510; Wallace v. Wallace, 181 N. C., 158; Hampton 
v. Griggs, 184 N. C., 18. In Hampton v. Griggs, supra, it is said by 
the present Chief Justice: “It is further conceded by practically all the 
authorities that the rule in question is one of law and not one of con- 
struction, and that at times it overrides even the expressed intention of 
the grantor or that of the testator, as the case may be, but when this is 
said it should be understood as meaning that only the particular intent 
is sacrificed to the general or paramount intent. It is not the estate 
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which the ancestor takes that is to be considered so much as it is the 
estate intended to be given to the heirs. As said in Baker v. Scott, 62 
Tll., 88: ‘It has frequently been adjudged that though an estate be de- 
vised to a man for his life, or for his life et non aliter, or with any other 
restrictive expressions, yet if there be afterward added apt and proper 
words to create an estate of inheritance in his heirs, or the heirs of his 
body, the extensive force of the latter words should overbalance the 
strictness of the former and make him tenant in tail or in fee. The 
true question of intent would turn not upon the quantity of estate in- 
tended to be given the ancestor, but upon the nature of the estate in- 
tended to be given to the heirs of his body.’ ” 

The subsequent provision attached to the gift that the same should 
veturn into and make a part of the surplus of the testator’s estate is re- 
pugnant to the gift in fee and is inoperative. Barco v. Owens, ante, 
30, and cases there cited. The plaintiff is the owner of the tract 
of land described in the pleadings in fee and the judgment below is 

Affirmed. 





JOSEPH A. RINGGOLD v. T. E. LAND. 
(Filed 3 November, 1937.) 


1. Libel and Slander § 3—~Words held actionable per quod and not per se. 


Allegations that defendant, in the presence of others, charged plaintiff 
with being dishonest and with getting goods and then not paying for them, 
and that defendant used other abusive and insulting language, are insuffi- 
cient to charge words actionable per se, since words are actionable per sc 
only when they charge a crime or indictable offense involving moral 
turpitude, or punishable by imprisonment. 


2. Libel and Slander § 9—Held: Complaint alleging words actionable 
per quod without allegation of special damages is demurrable. 


Where the complaint alleges words actionable only per quod and that 
plaintiff suffered great humiliation and was damaged in his good name 
and reputation as a direct result thereof, defendant’s demurrer thereto 
should be sustained, it being required of plaintiff in such instance to 
allege special damages, which are damages accruing to the particular 
individual by reason of the particular circumstances of the case, and 
injury to feelings and reputation being general damages, which might 
accrue to any person similarly injured. 


AprraL by defendant from Cranmer, J., at May Term, 1937, of 
Craven, Reversed. 


Abernethy & Abernethy for plaintiff, appellee. 
W. B. R. Guion for defendant, appellant. 
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Souenck, J. The defendant demurred to the complaint for that it 
failed to allege a cause of action. The demurrer was overruled and the 
defendant reserved exception and appealed to the Supreme Court. 

The pertinent portion of the complaint reads: 

“3. That on 10 September, 1936, at 3:30 p. m. the plaintiff was riding 
in a car driven by LeRoy Smith. The car stopped in front of the store 
of the defendant, T. E. Land, at 26 Middle Street. Upon stopping the 
ear the defendant, T. E. Land, came up to the car and started a conver- 
sation with the plaintiff, in the presence of others in the car, and spoke 
of and concerning the plaintiff the following false, malicious and slan- 
derous words: 

“When are you coming to see me? 

“<*Most any time,’ answered the plaintiff. 

“The defendant continued, ‘I thought you were a preacher.’ 

“The plaintiff answered, ‘Is that anything against me? 

“The defendant continued, ‘There is no use to he or to tell a damn 
he. You owe me $8.00.’ 

“The plaintiff answered, ‘I only owe you $7.00. I paid you $1.00.’ 

“The defendant continued, ‘You are a damn commen and dishonest 
man who gets a man’s goods and not pay for them.’ 

“Then the defendant continued his abuse and stuck his head in the 
car In a menacing and threatening manner and said the following false, 
malicious and slanderous words, in the presence of many divers persons 
as follows: 

“You are a common d—-s—o—b—. You can take it or not.’ 

“The plaintiff answered, ‘I do not intend to take it.’ 


“In order to prevent further difficulty and to prevent an assault on 
the plaintiff the driver of the car drove away while the said defendant 
continued to abuse and vilify the plaintiff herein. That the words set 
out in the previous allegation caused great embarrassment and humilia- 
tion to the plaintiff and that the uttering of the said false, malicious and 
slanderous words has greatly humiliated and embarrassed the plaintiff, 
and has had a tendency to lower him in the esteem of his fellow men and 
cause him great mental suffering and great and lasting damage. 

“4, That as a result of the false, wanton, malicious and slanderous 
words so uttered and published in a public place before many and divers 
persons there assembled, by the defendant of and concerning the plain- 
tiff, the plaintiff has been greatly damaged in his good name and repu- 
tation, and has been humiliated to his great and lasting damage in the 
amount of $5,000.” 

The language charged to have been uttered by the defendant did not 
impute to the plaintiff an indictable or criminal offense involving moral 
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turpitude or punishable by imprisonment, therefore the alleged utter- 
ances were not slanderous per se. Barnes v. Crawford, 115 N. C., 76; 
Crawford v. Barnes, 118 N. C., 912. “The principle seems to be well 
established in relation to the action of slander that the words spoken 
should contain an express imputation of some crime liable to punish- 
ment, some capital offense, or other infamous crime, or misdemeanor. 
Words which convey only the imputation of an imperfect sense or prac- 
tice of moral virtue, duty, or obligation are not sufficient to support the 
action. The crime charged, too, must be such as is punishable by the 
common or statute law, for if it be only a matter of spiritual cognizance 
it is not, according to the authorities, actionable to charge it. Cro. 
Eliz., 205; Salk., 696; 6 Term., 694.” Eure v. Odom, 9 N. C., 52. “The 
use of mere abusive epithets by defendant, and by him spoken of or to 
the plaintiff, is not actionable.” Idol v. Jones, 138 N. C., 162. 

Since the alleged utterances were not slanderous per se, the demurrer 
must be sustained for the reason that there is no allegation in the com- 
plaint of special damages, which is necessary where the alleged utter- 
ances are only slanderous per quod. “The difference between the two is 
that if actionable per se, malice and damage are conclusively presumed, 
but if actionable only per quod, both malice and spenal damages must 
be alleged and proved.” Oates v. Trust Co., 205 N. C., 14; Payne v. 
Thomas, 176 N. C., 401. 

“Special damages are those which are the actual, but not the neces- 
sary, result of the injury complained of, and which in fact follow it as 
a natural and proximate consequence in the particular case, that is, by 
reason of special circumstances or conditions. Hence general damages 
are such as might accrue to any person similarly injured, while special 
damages are such as did in fact accrue to the particular individual by 
reason of the particular circumstances of the case.” Black’s Law Dic- 
tionary, 2d Ed., pp. 314-15, and authorities there cited. 

“Actual damages are synonymous with compensatory damages and 
with general damages. Newell, supra (Newell on Slander and Libel), 
839; 18 Am. & Eng. Ency. (2d Ed.), 1081, ef seg. Damages for mental] 
suffering are actual or compensatory. They are not special nor puni- 
tive, and are given to indemnify the plaintiff for the injury suffered. 
1 Am. & Eng. Ency. (2d Ed.), 602. The law infers actual or compensa- 
tory damages for injury to the feelings and reputation of the plaintiff 
from a libel calculated to humiliate him or injure his reputation or 
character.” Osborn v. Leach, 185 N. C., 628. 

The demurrer is sustained, and the judgment below is 


Reversed. 
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FLORA E. PUGH vy. THE PRUDENTIAL INSURANCE COMPANY. 
(Filed 3 November, 1937.) 


Insurance § 31a—wWhere application denominates answers declarations in 
lieu of medical examination, such answers come within purview of 
C. S., 6460. 


In the application for the policy in suit, which was issued without a 
medical examination, insured answered a number of questions under the 
heading “Declarations in Lieu of Medical Examination,” including ques- 
tions as to whether applicant had been attended by a physician during 
the prior three years and as to time lost from work threugh illness during 
that period. Insurer contended that the answers to these two questions 
constituted material misrepresentations which did not relate to the physi- 
eal condition of applicant, and that therefore insurer was entitled to avoid 
the policy without showing fraud. Held: The answers to the questions 
were denominated by insurer declarations made in lieu of medical exami- 
nation, and therefore come within the purview of C. S., 6460, and under 
the provisions of the statute insurer is not entitled to cancellation of the 
policy in the absence of fraud. 


AppreaL by defendant from Alley, J., at February Special Term, 1937, 
of Ranpourn. 

Civil action to recover on a policy of life insurance. 

On 19 November, 1934, the defendant issued a $1,000 policy of in- 
surance on the life of Mattie Marguerite York, payable to plaintiff as 
beneficiary. The policy was issued and delivered without medical ex- 
amination of the insured under authority of C. S., 6460. The insured 
died 28 January, 1935, and it is admitted that all premiums were duly 
paid thereon. 

In the written application a large number of questions were answered 
by the insured under the heading: “Declarations in Lieu of Medical 
Examination.” 

Defendant alleges that many of these answers were “misrepresenta- 
tions as to the physical condition of the applicant,” fraudulently made, 
which render the policy void; and further, that at least two of them— 
first, as to whether she had been “attended by a physician in the past 
three years,” and second, as to the amount of time she had “lost from 
work through illness during the last three years’—were material to the 
risk, did not relate to her physical condition, were false, and therefore 
vitiate the policy. 

The jury found that the defendant had not been induced to issue and 
deliver the policy “by reason of any false and fraudulent misrepresenta- 
tion.” 

From judgment on the verdict defendant appeals, assigning errors. 
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J. V. Wilson and Moser & Muller for plaintiff, appellee. 
J. A. Spence for defendant, appellant. 


Sracy, C. J. It is freely conceded by the defendant that as the policy 
in suit does not exceed $5,000 and was issued without medical exami- 
nation of the insured, it can take no advantage of “any misrepresenta- 
tion as to the physical condition of the applicant,” in the absence of 
fraud. C. S., 6460; Eckard v. Ins. Co., 210 N. C., 130, 185 8. E., 671; 
Headen v. Ins. Co., 206 N. C., 270, 173 S. E., 349; Potts v. Ins. Co., 
906 N. C., 257, 174 S. E., 123; Holbrook v. Ins. Co., 196 N. C., 333, 
145 S. E., 609. 

The position of the defendant is that the policy is void because of 
representations, falsely made, which do not relate to the physical con- 
dition of the applicant, but which were material to the risk, to wit, the 
one pertaining to the attendance of a physician, and the other to the 
amount of time lost from work through illness during the last three 
vears, Inman v. Woodmen of the World, 211 N. C., 179, 189 S. E., 
496; Potts v. Ins. Co., supra. Compare Anthony v. Protective Union, 
206 N. C., 7, 173 8. E, 6. 

Without making definite ruling as to whether the representations in 
question relate directly or indirectly to the physical condition of the 
applicant, we think it proper to hold that as they were “declarations in 
lieu of medical examination,” made at the instance of the defendant, 
they should be regarded as coming within the purview of C. S., 6460. 

In this view of the case it follows that the verdict and judgment 
should be upheld, which will accordingly be done, 


No error. 





HERBERT K. ADAMS v. HALLIE MAE ADAMS (OrrIGINnaL PARTY DEFEND- 
ANT) AND T. K. ADAMS, BRANCH BANKING & TRUST COMPANY OF 
FAISON, ann BRANCH BANKING & TRUST COMPANY OF WARSAW 
(ADDITIONAL PARTIES DEFENDANT). 


(Filed 8 November, 1987.) 


Divorce § 13— 


In the husband’s suit for divorce, in which the wife files answer de- 
manding alimony pendente lite and alimony without divorce, it is error 
for the court, upon the hearing for alimony pendente lite, C. S., 1666, to 
issue an order for alimony without divorce under C. S., 1667. 


AppeaL by plaintiff from Grady, J., at Chambers, from Dvurtiy. 
Action for divorce on alleged abandonment and two years separation. 
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Plaintiff alleged that he and defendant were married on 12 May, 
1918; that on 19 October, 1931, the defendant without cause willfully 
abandoned plaintiff and has since lived separate and apart from him, 
and that he has been a resident of the State for more than two years next 
preceding the institution of this action. 

Defendant filed answer in which she admitted marriage on 12 May, 
1918, and that plaintiff had resided in the State, but denied abandon- 
ment. As further defense and cross action defendant alleged that plain- 
tiff on numerous occasions had willfully and without cause abandoned 
the defendant and the four minor children of their marriage, and failed, 
neglected and refused to provide the necessary subsistence for her and 
for them in accordance with his means and condition in life; that de- 
fendant is without means to provide reasonable subsistence for herself 
and children pending th. action and to defend the same; that the plain- 
tiff is “a man of property,” owning certain valuable real and personal 
property. She thereupon prays that plaintiff’s action for divorce be 
dismissed and that she be awarded custody of the children and alimony 
without divorce, alimony pendente lite, and allowance for reasonable at- 
torney’s fees, 

From order dated 3 June, 1937, plaintiff appeals to the Supreme 
Court and assigns error. 


J. D. Johnson, Jr., for plaintiff, appellant. 
Butler & Butler for defendant Hallie Mae Adams, appellee. 


WInBorNE, J. The order to which this appeal relates was made under 
C. S., 1667, and is in error. Dawson v. Dawson, 211 N. C., 458, 190 
S. E., 749. The same is stricken out. The cause is remanded to the 
end that the facts may be found and further proceedings had under 
C.S., 1666. 

Error and remanded. 





R. E. CAYTON v. G. A. CLARK ann MASON HOWARD. 


(Filed 3 November, 1987.) 


Judgments § 23— 
A denial of a motion to set aside a judgment under C. S., 600, will not 
be disturbed on appeal when there is neither allegation nor finding of a 
meritorious defense, and the Supreme Court will not consider affidavits 
for the purpose of finding facts in motions of this sort. 


AppEaL by defendant, Mason Howard, from Cranmer, J., at May 
Term, 1937, of Pirv. 
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CAYTON v. CLARK, 


Motion made under C. S., 600, to vacate judgment on ground of ex- 
cusable neglect. 

The case was tried at the April Term, 1937, of Pitt Superior Court, 
in the absence of the defendant and his then counsel (he is now repre- 
sented by other counsel), albeit the case was regularly set as the first 
on the calendar for Monday, 19 April, and continued until late in the 
afternoon of that day to await the arrival of defendant’s counsel who 
lived in Kinston, a distance of thirty miles from Greenville, but who 
failed to appear. 

The judge found the facts relative to defendant’s alleged excusable 
neglect and denied the motion. Defendant appeals. 


Roberts & Walliford for plainteff, appellee. 
John G. Dawson for defendant, appellant. 


Sracy, C. J. Even if it be conceded that upon the facts found by the 
judge the question of excusable neglect may fairly be debatable under 
the decision in Sutherland v. McLean, 199 N. C., 345, 154.8. E., 662 (de- 
limited in Carter v. Anderson, 208 N. C., 529, 181 S. E., 750; Kerr v. 
Bank, 205 N. C., 410, 171 §. E., 367, and Dail v. Hawkins, 211 N. C.,, 
283, 189 S. E., 774), still the judgment would seem to be correct as 
there is neither allegation nor finding of any meritorious defense. This 
is fatal to appellant’s case. Bowie v. Tucker, 197 N. C., 671, 150 S. E,, 
200; Bank v. Duke, 187 N. C., 386, 122 S. E., 1; Land Co. v. Wooten, 
177 N. C., 248, 98 S. E., 706; School v. Peirce, 163 N. C., 424, 79 S. E., 
687; McLeod v. Gooch, 162 N. C., 122, 78 S. E., 4; Hardware Co. v. 
Buhmann, 159 N. C., 511, 75 S. E., 7381; Norton v. McLaurin, 125 N. C., 
185, 84 S. E., 269; Taylor v. Gentry, 192 N. C., 508, 185 S. E., 327; 
Albertson v. Terry, 108 N. C., 75, 12 8S. E., 892. “We do not consider 
affidavits for the purpose of finding facts ourselves in motions of this 
sort.” Gardiner v. May, 172 N. C., 192, 89 S. E., 955; Holcomb ». 
Holcomb, 192 N. C., 504, 135 8. E., 287. 

It would be idle to vacate a judgment where there is no real or sub- 
stantial defense on the merits. Lumber Co. v. Cottingham, 173 N. C., 
323, 92S: E., 9; Land Co. v. Wooten, supra, “Unless the court can now 
see reasonably that defendants had a good defense, or that they could 
make a defense that would affect the judgment, why should it engage in 
the vain work of setting the judgment aside?”—Brown, J., in Glisson v. 
Glisson, 158 N. C., 185, 69 S. E., 55. ‘One who asks to be relieved from 
a judgment on the ground of excusable neglect must show merit, as 
otherwise the court would be asked to do the vain thing of setting aside 
a judgment when it would be its duty to enter again the same judgment 
on motion of the adverse party”—Allen, J., in Crumpler v. Hines, 174 
N. C., 283, 93 S. E., 780. 
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A party who sceks to be relieved from a judgment on the ground of 
excusable neglect or irregularity must show merit, otherwise the court 
would be engaged in the vain procedure of setting aside a judgment, 
when, if there be no defense, it would be its duty to enter the same judg- 
ment again on motion of the adverse party. Woody v. Privett, 199 
N. C., 378, 154 8S. E., 625; Taylor v. Gentry, supra; Duffer v. Brunson, 
188 N. C., 789, 125 S. E., 619. 

Affirmed. 





VIRGINIA FARROW, By Her NExT FRIEND, RANDOLPH FARROW, v. 
RICHARD WHITE anp L. 8. POWELL. 


(Filed 3 November, 1937.) 


Automobiles § 18h: Trial § 29b— 


Where there is no allegation or evidence that defendant driver failed 
to give a warning signal required of him by the statute under the circum- 
stances, it is error for the court to charge the law requiring the giving 
of such signal, since the court is required to charge the law arising upon 
the evidence, C. 8., 564. 


AprEaL by defendants from Sinclair, J., at May Term, 1937, of 
Lenoir. New trial. 


Wilham A. Hvans and Charles F. Rouse for plaintiff, appellee. 
J. A. Jones for defendants, appellants. 


Scuenck, J. This is an action to recover damages for persona] in- 
juries to the plaintiff alleged to have been proximately caused by the 
neghgence of the defendants in striking the plaintiff with an automo- 
bile operated on a public highway while the plaintiff was a pedestrian 
thereon. 

The complaint alleges that “the defendants were negligent in the 
operation of said car which caused the injuries to the plaintiff in the 
following respects: (a) That while traveling along State Highway No. 
11 on a straight strip of said road and at a time when there was no 
other vehicular traffic thereupon, deliberately, or without any regard to 
the rights and safety of the general public, and particularly the plain- 
tiff, Virginia Farrow, who was walking on said road at said time, oper- 
ated their said automobile on the left-hand side thereof as they were 
proceeding and on the wrong side of said road as regards the defend- 
ants, and on the left-hand side of the center of said road as the plaintiff 
was walking, which was the proper and legal side for her to walk upon, 
and struck and injured the plaintiff as hereinbefore set forth.” 
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The appellant assigns as error the following excerpt from the charge: 
“Here is the law in this State applied to driving upon the highway ap- 
proaching pedestrians going in front of a car. The law requires every 
person operating an automobile upon the public highway to use that 
degree of care that a reasonably careful person would use under like or 
similar circumstances to prevent injury or death to persons on or travel- 
ing over, upon or across such highway, and any person so operating an 
automobile when approaching a pedestrian who is upon the traveled 
part of the highway and not upon the sidewalk shall slow down and 
give timely signal with his bell, horn or other device for signaling, and 
the failure of such person so operating such motor vehicle so to do is 
negligence.” 

This assignment of error must be sustained since there is no allega- 
tion in the complaint and no evidence in the record that the defendants 
failed to give a timely signal with bell, horn or other device for signal- 
ing. There is no mention in the complaint or in the evidence of any 
signal, or any failure to give a signal. The judge “shall state in a plain 
and correct manner the evidence given in the case and declare and ex- 
plain the law arising thereon.” C.S8., 564. 

For the error assigned the defendants are entitled to a new trial, and 
it is so ordered. 

New trial. 





D. S. WILLIAMSON, ADMINISTRATOR, ET AL. V. PILOT LIFE INSURANCE 
COMPANY. 


(Filed 3 November, 19387.) 


Insurance § 30c—Insurer may not contradict recital of payment in policy 
for purpose of declaring forfeiture for nonpayment. 

Where a policy in the hands of the beneficiary recites that the first 
annual premium is to be paid before delivery, insurer may not show that 
the policy was delivered upon payment of an initial semiannual premium 
for the purpose of declaring a forfeiture for nonpayment of the second 
semiannual premium, the recitation in the policy being conclusive, in the 
absence of fraud, on the question of forfeiture, although it is only prima 
facie evidence of payment and rebuttable on the question of the recovery 
of the balance of the premium. 


Appreat by plaintiffs from Sinclair, J., at January Term, 19387, of 
Dopuin, 

Civil action to recover on a $1,000 policy of life insurance. 

The policy in suit was issued 14 December, 1934, on the life of Lewis 
Cass Houston, a minor twelve years of age. His mother, Elsa B. Far- 
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rior, was named beneficiary therein, and she was given control of the 
policy during the minority of the insured. 

The pohey contains the following recital: 

“Premium: Twenty-three and 40-100 Dollars to be paid on or before 
the delivery of this Policy, and annually thereafter on or before the 
fourteenth day of December in each year during the continuance of this 
Poliey until twenty full years’ regular premiums in all shall have been 
paid.” 

It is admitted that the insured and his mother botn died on 1 Sep- 
tember, 1935. The policy was in the possession of the beneficiary at the 
time of her death. 

Over objection, the defendant was allowed to offer evidence tending 
to show that at the time of the delivery of the policy only a semiannual 
payment of $12.16 was collected, and the official receipt returned to the 
defendant with notation, “Change to Semi-An.” Semiannual receipt 
was sent to defendant’s agent, but he never delivered it to the beneficiary 
or to the assured. The agent’s reason for not delivering the semiannual 
receipt was, “T had already delivered the policy.” Toereafter defend- 
ant mailed Elsa B. Farrior notice of semiannual premium due 14 June, 
1935. This was not paid. 

From judgment of nonsuit, entered at the close of all the evidence, 
plaintiff appeals, assigning errors. 


Robert C, Wells and Rivers D. Johnson for plawntif's, appellants. 
Smith, Wharton & Hudgins and Beasley & Stevens for defendant, 
appellee. 


Sracy, C. J. The theory of the nonsuit is that the policy lapsed for 
nonpayment of semiannual premium of $12.16 due 14 June, 1935. 
Nevertheless the policy recites payment of $23.40, annual premium, 
before unconditional delivery, which, on its face, is sufficient to keep the 
policy in force until 14 December, 1935. This defeats the motion to 
nonsuit, Ferrell v. Ins. Co., 208 N. C., 420, 181 S. E., 327, S. ¢., 207 
N. C., 51, 175 8S. E., 692; Green v. Casualty Co., 2038 N. C., 767, 167 
S. E., 38. 

The authorities are to the effect that a recital of payment in a policy 
of imsurance, unconditionally delivered, may not be contradicted to 
work a forfeiture of the policy, or to defeat a recovery thereon, in the 
absence of an allegation of fraud. Grier v. Ins. Co., 182 N. C., 542, 44 
S. E., 28. To this extent it is contractual and binding upon the parties. 
Britton v. Ins. Co., 165 N. C., 149, 80 S. E., 1072. Compare Smith v. 
Land Bank, ante, 79. 

“If the premium in fact is not paid, the acknowledgment of payment, 
so far as it is a receipt for money, is only prima facze, and the amount 


N.C.] FALL TERM, 1937. 379 





TAYLORSVILLE v. MOOSE. 


ean be recovered; but so far as the acknowledgment is contractual, it 
cannot be contradicted so as to invalidate the policy”’—Clark, C. J., in 
Grier v. Ins. Co., supra. See Kendrick v. Ins. Co., 124 N. C., 315, 32 
S. E., 728; 70 A. S. R., 592; Harper v. Dail, 92 N. C., 394; Bank v. 
Robertson, 210 N. C., 486, 187 S. E., 575; Pate v. Gaitley, 183 N. C., 
262, 1118S. E., 339; Ins. Co. v. Morehead, 209 N. C., 174, 183 S. E., 606. 

The Britton case, supra, is directly in point and decisive of the present 
appeal. As said by Brown, J., in that case: “The defendant better 
change its custom rather than knowingly to embody in its policies state- 
ments 1t declares are untrue.” 

There was error in sustaining the motion to nonsuit. 

Reversed. 





TOWN OF TAYLORSVILLE v. R. L. MOOSE ano Wire, FLORENCE HAFER 
MOOSE; WILLIAM L. MOOSE anp Wire, ADA MOOSE; ALMA WAR- 
REN anp Huspanp, L. M. WARREN; MANO MOOSE JENKINS ANbD 
HvussBand, SHUFORD JENKINS; MRS. ARLIE WHITE anp HuSBAND, 
WADE M. WHITE; SOLON MOOSE, LAURA BOWMAN anpd HUSBAND, 
A. T. BOWMAN. 

(Filed 3 November, 1937.) 


Payment § 11: Municipal Corporation § 34—JIntroduction of receipts in 
evidence establishes prima facie payment, taking issue to the jury. 


In this suit to foreclose lien for street assessments, defendants offered 
in evidence receipts issued by the clerk of the town acknowledging pay- 
ment in full. Plaintiff municipality offered evidence that the receipts 
were given by the clerk without authority, in exchange for notes, which 
transaction did not constitute payment, C. S., T7977. Held: Defendants 
did not admit that the receipts were given in exchange for notes, and the 
introduction of the receipts in evidence established prima facie payment 
entitling defendants to the submission of the issue to the jury, under 
appropriate instructions, and a directed verdict for plaintiff municipality 
is error, 


Apprat by defendants from Pless, J., at June Term, 1937, of ALEx- 
ANDER. New trial. 

Action to foreclose lien for alleged unpaid street assessments levied 
on lots of W. L. Moose, now deceased. The defendants are his heirs 
at law. 

Defendants pleaded payment. The trial judge gave peremptory in- 
structions to the jury to answer the issues in favor of the plaintiff for the 
amounts claimed. 

From judgment on the verdict defendants appealed. 
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Burke & Burke for plaintiff, appellee. 
A.C. Payne, Sam Poole, and Thos. P. Pruitt for defendants, appel- 
lants, 


Devin, J. In support of their plea of payment the defendants of- 
fered in evidence two receipts issued by the clerk of the town of Tay- 
lorsville acknowledging payment of the total balance due on the street 
assessments sued on, and also certain audits of the town, covering the 
period, in which the statement of street assessments showed nothing due 
by the Moose estate. 

The plaintiff in rebuttal alleged and offered evidence tending to show 
that the receipts were given by the clerk, without authority of the town, 
in exchange for certain notes of the Campbell Lumber Company, that 
no money was actually paid, and that on the books of the town the 
transaction was entered as a credit “by note.” 

The statute provides that taxes are payable in existing national cur- 
rency (C. S., 7977), and it has been held that ordinarily the tax collec- 
tor has no right to receive payment in any other form, so as to dis- 
charge the hen (Guaranty Co. v. McGougan, 204 N. C., 18, 167 S. E., 
387; Kerner v. Cottage Co., 123 N. C., 294, 31S. E., 718). But the pro- 
duction of the receipts of the town clerk, showing payment in full, con- 
stituted prima facie evidence of payment by the defendants, and this 
would require that the issues raised be submitted to the jury for their 
determination, under appropriate instructions from the court. The de- 
fendants did not admit that the receipts were given for notes or for pay- 
ment in any other form than money. R. R. v. Lumber Co., 185 N. C., 
227,117 S. E., 50. 

There was error in giving the peremptory instructions complained 
of, necessitating a new trial. 

New trial. 





JOSEPH LL. AUTEN v. CITY OF ASHEVILLE. 
(Filed 3 November, 1937.) 


Attorney and Client §§ 9, 10— 


Allegations that plaintiff attorney was employed by certain taxpayers of 
a municipality, and succeeded in having a judgment obtained against the 
municipality in the action reversed on appeal, to the municipality’s great 
benefit, are insufficient to support an action against the municipality for 
the services rendered upon implied contract, nor would plaintiff be entitled 
to a lien for his services. 
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Aprray by defendant from Sink, J., at April Term, 1937, of Bun- 
COMBE. 

Civil action instituted in the General County Court of Buncombe 
County to recover for services rendered as counsel in litigation resulting 
in benefit to the defendant. 

The gravamen of the complaint is that in December, 1984, plaintiff 
was employed by a number of citizens and taxpayers to intervene in the 
ease of “W. C. Moreland v. City of Asheville,” then pending in the Su- 
perior Court of Buncombe County, for the purpose of appealing from a 
judgment rendered therein adverse to the defendant, the city having 
abandoned its appeal, which intervention was allowed and resulted in 
great benefit to the defendant, the judgment having been reversed, 208 
N. C., 35; wherefore, plaintiff demands $6,600, counsel fees as upon 
implied contract or quantum meruit. 

A demurrer was interposed by the defendant on the ground that the 
complaint does not state facts sufficient to constitute a cause of action. 
The demurrer was overruled in the General County Court and this ruling 
was affirmed on appeal to the Superior Court. Defendant appeals, as- 
signing error. 


J. Will Pless, Sr., for plaintiff, appellee. 
Philip C. Cocke, Jr., for defendant, appellant. 


Stacy, C. J. It is not alleged in the complaint that plaintiff was one 
of the interveners in the case of “Moreland v. Wamboldt,”’ reported in 
208 N. C., 35. The allegation is that he represented certain citizens 
and taxpayers who intervened therein for the purpose of appealing from 
the judgment rendered against the city of Asheville. True, he alleges 
the intervention resulted in great benefit to the defendant, but this was 
brought about by the action of his clients, the interveners. It would 
seem that the plaintiff has sued the wrong party. His right of action, 
if any he have, is against those who employed him. Grant v. Lookout 
Mountain Co., 93 Tenn., 691, 28 S. W., 90, 27 L. R. A., 100; Meeker v. 
Winthrop Iron Co., 17 Fed., 48. An implication upon an implication, 
such as plaintiff here invokes, finds no support among the authorities 
to sustain his action. He is not permitted to take this short cut. Non 
constat that the interveners may not be content to bear their loss or to 
defray the expenses which they incurred. The plaintiff has no lien for 
his services. Stephens v. Hicks, 156 N. C., 239, 72 S. E., 313. 

The complaint is bad as against a demurrer. 

Reversed. 
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FRED SMITH et at. v. WILLIE EAKES et At. 
(Filed 38 November, 1937.) 


Homestead § 8—-Tenant in common does not waive homestead by joining 
in petition for sale of lands for partition. 


A tenant in common does not waive her right to hornestead exemption 
by joining in a petition for sale of the lands for partition, but is entitled 
to have her share of the proceeds of sale within the amount of the exemp- 
tion held for her benefit, and the net income therefrom paid to her until 
the termination of her homestead rights. 


ApresL from Hamilton, Special Judge. at August Term, 1937, of 
Depziin. Affirmed. 


Beasley & Stevens for appellants. 
Vo counsel for appellees. 


Per Curtam. This was a proceeding under chapter 63 of the Con- 
solidated Statutes for a sale for partition of land held by tenants in com- 
mon. After the sale and confirmation thereof had been had Fred Smith, 
one of the petitioners and the last and highest bidder at the sale, filed a 
supplemental petition alleging that there had been found a judgment in 
favor of G. B. D. Parker, properly recorded in Duplin County, against 
Hlizabeth Smith, one of the petitioners, owning an undivided one-eighth 
interest in the land; that said Parker was now dead and that L. R. 
Hagood and Mary Belle Parker were his administrators, and that Mary 
Belle Parker now owned said judgment, and requesting that said admin- 
istrators and Mary Belle Parker be made parties “to raake any objec- 
tion, or otherwise, why said lands should not be relieved from said judg- 
ment, and said judgment attached to the money derived from said lands.” 
Said administrators and Mary Belle Parker were served with summons 
and filed a petition alleging the existence of said judgment, and asking 
that the interest of Elizabeth Smith in the proceeds of the sale, less 
costs, be paid to Mary Belle Parker, the present owner of said judg- 
ment, to be credited thereon. Mrs. Elizabeth Smith filecl answer to said 
supplemental petitions and admitted the existence of a judgment against 
her for more than $1,000, as alleged, and asked that her homestead be 
allotted in her undivided interest in the proceeds of the sale of the lands. 

The clerk of the Superior Court found the facts to be as set forth in 
the petition, supplemental petitions and answers, and in addition thereto 
that the price of $500.00 paid for the land was the reasonable worth 
thereof, and that Elizabeth Smith owned no other lands, and adjudged 
that the interest of Elizabeth Smith in the proceeds of the sale be paid 
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by the commissioner into the office of the clerk, to be held and invested, 
and the net income paid to Elizabeth Smith until her homestead rights 
shall be terminated, and then the corpus paid to Mary Belle Parker or 
her assigns, to be credited on the said judgment. 

Upon appeal to the judge of the Superior Court from the clerk 
thereof, the judge found substantially the same facts as the clerk and 
entered substantially the same judgment. To this judgment the ad- 
ministrators and Mary Belle Parker reserved exception and appealed 
to the Supreme Court. 

We are of the opinion, and so hold, that the appellants’ contention 
that Elizabeth Smith, by joining in the petition for sale for partition, 
waived her right to homestead exemption in the proceeds of the sale of 
the lands, is untenable. 

“The fact that a tenant in common is entitled to a homestead against 
the judgment cannot prevent a sale for partition. Kelly v. McLeod, 
165 N. C., 885. His share of the proceeds of the sale will be reserved 
and his homestead right therein protected by a proper decree.” Holley 
v. White, 172 N. C., 77. 

The judgment of the Superior Court 1s 

Affirmed. 





T. H. SANSOM v. N. M. JOHNSON. 


(Filed 3 November, 1937.) 


1. Homestead § 6— 

A tenant in common is not entitled to allotment of homestead as against 
execution for his pro rata share of the costs of the partition proceedings 
in which his part of the land was allotted to him in severalty. 

2. Judgment § 21— 


An invalid allotment of homestead does not arrest the running of the 
statute of limitations, and the lien of judgments are lost after the lapse 
of ten years, notwithstanding the invalid allotment of homestead to the 
judgment debtor. 


Appeat by defendant from judgment rendered by Svnclair, J., at 
Chambers, September, 1937, from Samrson. Judgment affirmed. 

The facts were these. Plaintiff derived his title from Joe T. Warren 
by deed dated 12 August, 1936. The land had been allotted to Joe T. 
Warren as his share under partition proceedings instituted in 1927 
among the heirs of H. F. Warren. The costs of the partition proceed- 
ing were assessed against the severa] tracts, Joe T. Warren’s share 
thereof being one-seventh of $68.00. Following confirmation of the 
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partition, execution was issued against Joe T. Warren and wife for 
their part of the costs and homestead allotted. 

On April 14, 1920, there was docketed judgment against Joe T. War- 
ren in the sum of $292.06 in favor of Geo. O. Godwin. 

Upon the conveyance of the land by Joe T. Warren and wife to the 
plaintiff, execution was issued on the Godwin judgment and the land 
sold thereunder by the sheriff and purchased by one Clifford Warren. 
Of this attempted sale by the sheriff, plaintiff had no knowledge. 

It appeared that there were other judginents against Joe T. Warren 
which were barred by the statute of limitations, as well as the Godwin 
judgment, unless the allotment of homestead arrested the running of the 
statute. Certain other encumbrances were agreed to by the defendant. 

His Honor was of opinion, and so adjudged, that the attempted allot- 
ment of the homestead in the special proceeding was void and of no 
effect, that the Geo. O. Godwin judgment was barred by the statute of 
hmitations, and that plaintiff was seized in fee of the land (subject to 
the agreed encumbrances), and that he was entitled to recover of the 
defendant the purchase price upon execution and delivery of the deed. 


Dupree & Strickland for plaintiff, appellee. 
J. R. Williams for defendant, appellant. 


Per Curtam. The ruling of the court below must be affirmed in ac- 
cordance with the decisions of this Court in Williams v. Whitaker, 110 
N. C., 393; Hinnant v. Wilder, 122 N. C., 149, and Wilson v. Lumber 
(o., 181 N. C., 163. 

The amount assessed in the partition proceeding against the share of 
Joe T. Warren for one-seventh of the costs of the proceeding was not a 
personal judgment upon which an allotment of a homestead could be 
based, and the allotment being invalid, the lien of the docketed judg- 
ments was lost by lapse of ten years from the date of docketing the judg- 
ments. Pasour v. Rhyne, 82 N. C., 149; Lyon v. Russ, 84 N. C., 588; 
Lytle v. Lytle, 94 N. C., 683; Hyman v. Jones, 205 N. C., 266. 

Judgment affirmed. 





MABEL BRIGHT, ADMINISTRATRIx oF JAMES C. BRIGHT, JR., v. N. B. & C. 
MOTOR LINES, INC., anp B. HAMPTON ELLINGTON. 


(Filed 3 November, 1937.) 


Master and Servant § 49—-Award under Compensation Act precludes action 
for wrongful death against employer. 

An award by the Industrial Commission to the widow of an employee 

excludes all other rights and remedies, and the administrator of the 
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employee may not maintain an action against the employer for wrongful 
death, and the fact that the injury resulted from negligence in the viola- 
tion by the employer of a criminal statute does not alter this result. 
C. S., 8081 (r). 


Appeax by the plaintiff from Cranmer, J., at April Term, 1987, of 
Prrr, Affirmed. 


S.J. Hverett for plaintiff, appellant. 
Thos. W. Ruffin for defendant, appellee. 


Per Crriam. This was an action to recover damages for wrongful 
death alleged to have been negligently caused by the defendant motor 
lines in directing the plaintiff’s intestate to drive upon the public high- 
ways in an automobile with a trailer not firmly attached thereto, and 
equipped with inadequate brakes, in violation of the criminal statutes. 

The pleadings (complaint, answer and reply) disclose that at the time 
the plaintiff’s intestate received the fatal injuries alleged in the com- 
plaint the defendant motor lines had more than five employees, including’ 
the plaintiffs intestate, and that neither the plaintiff’s intestate nor the 
defendant motor lines had rejected the provisions of the North Caro- 
lina Workmen’s Compensation Act, and that said motor lines had pro- 
cured insurance for its employees thereunder, and that an award had 
been made by the North Carolina Industrial Commission to Appie Ger- 
rard Bright, widow of the plaintiff’s intestate, and was now being paid 
to her in weekly installments by the American Mutual Liability Insur- 
ance Company, insurance carrier. 

Upon the pleadings the court awarded judgment for the defendants 
and the plaintiff appealed to the Supreme Court, assigning the signing 
of the judgment as error. 

The award by the Commission to the widow of the employee excludes 
all other rights and remedies of such employee or his personal repre- 
sentative against his employer at common law, or otherwise, on account 
of personal injury or death. The appellant’s suggested distinction be- 
tween an injury by accident and an injury resulting from negligence 
due to the violation of a criminal statute cannot avail her. C. S.. 
8081 (r), Pilley v. Cotton Mills, 201 N. C., 426. 

The complaint alleges no cause of action against the defendant B. 
Hampton Ellington. 

The judgment below 1s 

Affirmed. 
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STATE v. R. E. SENTELLE. 
(Filed 3 November, 1987.) 


1. Criminal Law §§ 44, 81la— 


A motion for a continuance, made on the ground of absence of a mate- 
rial witness, is addressed to the sound discretion of the trial court, and 
his decision thereon is not reviewable in the absence of abuse of disere- 
tion. 


2. Criminal Law § 42—Testimony held properly excluded as hearsay ana 
statement of solicitor held not to estop State from objecting thereto. 

A question, asked on cross-examination of a State’s witness, whether a 
third person, who did not testify at the trial, had not made a certain 
statement on the night of defendant’s arrest, is properly excluded as 
hearsay, and this result is not altered by the fact that the solicitor, upon 
the argument of defendant’s motion for a continuance, stated he would 
admit such third person would so testify if present in court, where it is 
not made to appear that defendant accepted this offer, or that the admis- 
sion was excluded from the evidence at the trial. 

3. Criminal Law § 40— 


While a character witness may testify of his own accord as to defend- 
ant’s reputation for particular traits of character, defendant may not 
elicit such testimony by direct question, the witness being competent only 
to prove the general character of defendant. 


ArPEAL by defendant from Rousseau, J., at July Term, 1937, of 
MontTcoMERY. 

Criminal prosecution tried upon warrant charging operation of motor 
vehicle on the public highway while under the influence of an intoxicant. 

Verdict: Guilty of driving drunk. 

Judgment: Thirty days in jail, fine of $225.00, and depriving of 
right and surrender of license to operate motor vehicle for twelve 
months, 

The defendant appeals to the Supreme Court and assigns error. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 

Brock Hurley, Ehringhaus, Royall, Gosney & Smith for defendant, 
appellant. 


Per Curtram. The case on appeal fails to disclose error. 

On affidavit duly made, warrant issued out of the recorder’s court of 
Montgomery County charging that on or about 27 March, 1937, de- 
fendant did unlawfully and willfully operate a motor vehicle on the 
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public highway of Montgomery County while under the influence of an 
intoxicant, contrary to the form of the statute. From judgment finding 
defendant guilty of driving drunk and imposing jail sentence and fine he 
appealed to the Superior Court. 

When the case was called for trial in the Superior Court defendant 
moved for continuance on account of absence of a material witness, the 
wife of defendant. The motion was denied. The question of granting 
or refusing a motion for the continuance of an action is peculiarly 
within the diseretion of the court. Unless that discretion is abused, the 
decision of the court below is not subject to review on appeal, S. v. 
Banks, 204 N. C., 233, 167 S. E., 851. 

In the course of the argument of that motion “the solicitor for the 
State in open court agreed to admit, without objection, that the wife of 
the defendant, if present in court, would testify that the defendant at 
the time he was arrested by Sheriff Bruton was not under the influence 
of intoxicants without admitting the truthfulness thereof.” The record 
fails to show that defendant accepted this offer, or that the admission 
was excluded as evidence on the trial. 

On cross-examination of the sheriff, who was a witness for the State, 
defendant offered to show that on the night of the arrest the wife of 
defendant stated that the defendant was not under the influence of in- 
toxicants and had drunk no liquor. This was properly excluded as 
hearsay. 

Defendant proposed to show by means of questions to his own witness, 
who had testified to his good character, that the witness had never heard 
of defendant using intoxicants in any form, and that the reputation of 
defendant in that particular is one of total abstinence and total sobriety. 
This evidence is clearly incompetent. “A party offering a character 
witness can only prove the general character of the person inquired 
about, but the witness of his own accord may say in what respect the 
character of such person is good or bad.” 8S. v. Vance, 195 N. C., 47, 
and cases cited. 

The evidence for the State tended to show that when seen driving his 
automobile on the public highway in Montgomery County on the night 
in question defendant was intoxicated. The defendant testified in his 
own behalf that he was not a drinking man, that he had drunk no liquor 
that night, and that he was not intoxicated. On this conflict of testi- 
mony the question was one for the jury. 

No exception is taken to the charge of the court. 

We have carefully considered the case and find 

No error. 
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FLOYD BREECE v. ASHEVILLE COCA-COLA BOTTLING COMPANY. 


(Filed 3 November, 1937.) 


Food § 16— 


Evidence that plaintiff was injured by slivers of glass in a soft drink 
bottled by defendant, and that foreign and deleterious substances were 
found in other drinks bottled by defendant at about the same time, is 
sufficient to take the case to the jury on the issue of negligence. 


AppeAt by defendant from Johnston, J.. at June Term, 1937, of 
Burke. 

Action to recover damages for alleged actionable negligence. 

Plaintiff alleged and offered evidence tending to show that on 3 De- 
cember, 1936, he purchased a bottle of coca-cola from the Dixie Stores 
in Valdese, North Carolina, which contained chips of glass; that he 
inadvertently swallowed the glass and suffered injury therefrom; that 
the bottle of coca-cola was manufactured in and sold by the plant of the 
defendant in Hickory, and that about the same time in other bottles of 
coca-cola manufactured in and sold by the said plant of the defendant 
for human consumption there were found by other purchasers dele- 
terious and foreign substances. 

Defendant denied negligence and pleaded in defense and offered evi- 
dence tending to show that its plant in Lickory is equipped with machin- 
ery and appliances such as are modern, approved and in general use for 
washing and sterilizing bottles and bottling of coca-cola, and that in the 
bottling of coca-cola it had exercised reasonable care and prudence to 
free the product from deleterious and foreign substances. 

The jury answered the issues against the defendant. 

From judgment on verdict defendant appealed to the Supreme Court 
and assigned error. 


Hrvin & Butler for plaintiff, appellee. 
Mull d& Patton for defendant, appellant. 


Per Curram. A careful consideration of the case on appeal fails to 
disclose error. The case was properly submitted to the jury and appears 
to have been tried in full compliance with settled rules of law in this 
State governing such cases. Lnloe vr, Bottling Co., 208 N. C., 305, 180 
S. E., 582, and cases therein cited. Blackwell v. Bottling Co., 211 N.C, 
729, 

We find 

No error. 
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LOUIS BAER v. JONAH McCALL anp W. J. GODWIN, SURETY ON 
REPLEVIN BOND. 


(Filed 3 November, 1937.) 


1. Courts § 7—~ 

Where plaintiff declares on two causes of action which together exceed 
the jurisdictional amount of the recorder’s court, he may, upon defend- 
ant’s motion to dismiss for want of jurisdiction, withdraw one count, and 
it is error for the recorder’s court to refuse to allow such withdrawal and 
dismiss the action for want of jurisdiction. 

z. Courts § 2a— 

Upon appeal from judgment of a recorder’s court dismissing the action 
for want of jurisdiction for that the amount demanded on the two causes 
of action alleged exceeded the jurisdictional amount of the court, the 
Superior Court may allow plaintiff to withdraw one cause of action and 
proceed to trial upon the other. 

38. Judgments § 23— 


Where the court finds that defendant in claim and delivery proceedings 
was in court when his attorney was allowed to withdraw from the case, 
and was told he would have to employ other counsel, and the case con- 
tinued to the next term, the refusal of the motion made by himself and 
the surety on his replevin bond to set aside the judgment taken at the 
next succeeding term on the ground of mistake, surprise, and excusable 
neglect is properly refused. C. S., 600. 


AppraL by defendants from Daniels, J., at March-April Term, 1937, 
of Harnetr. Affirmed. 

The whole matter of the litigatiou is carefully set forth in the judg- 
ment of Daniels, J., as follows: 

“This cause coming on to be heard and being heard by and before his 
Honor F. A. Daniels, judge presiding, on 7 April, 1937, of Harnett 
County Superior Court at Lillington, North Carolina, upon motion to 
vacate and recall execution issued herein filed by defendants, and upon 
motion made by defendants to set aside the judgment heretofore rendered 
in this cause by reason of mistake, surprise, and excusable neglect, and 
upon the hearing of said motions the court finds the following facts and 
renders judgment as follows: 

“1, That on 31 December, 1936, the defendants filed motion before the 
clerk of the Superior Court of Harnett County to vacate and recall 
execution issued on the judgment entered herein on 7 December, 1936; 
that plaintiff filed demurrer to said motion and said demurrer was sus- 
tained by the clerk, and defendants appealed from the clerk’s ruling to 
the judge of the Superior Court at term; that said motion came on for 
hearing before his Honor, W. C. Harris, judge, at February Term, 
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1937, of Harnett Superior Court, at which time counsel for defendants 
made an oral motion to set aside the judgment heretofore rendered in 
this cause by reason of mistake, surprise, and excusable neglect. and 
his Honor, W. C. Jfarris, judge, continued both motions to the March- 
April Term, 1937, of Harnett Supertor Court, in order that the defend- 
ants might prepare and file their formal motion to set aside the judg- 
ment for mistake, surprise, and excusable neglect. 

“2. That this action originated in the recorder’s court of Dunn, N. C., 
and that the maximum ape lie on of said court, either in contract or 
tort, is $500.00; that in this action plaintiff filed ee duly verified com- 
plaint containing two counts or separate causes of action, to wit: One 
for $500.00 for debt due the plaintiff by the defendant, Jonah McCall, 
and for possession of the personal property securing said debt and de- 
scribed in the claim and delivery issued in this action, and the other for 
#200.00 damages for the wrongful detention of said property, and asked 
for judgment for $500.00 on the debt for possession of said property 
and $200.00 damages for wrongful detention of proper-y. 

“3. That the defendant, Jonah McCall, gave replevin bond in the 
sum of $1,000, with W. J. Godwin, surety, and filed his duly verified 
answer setting up a counterclaim; that when this cause came on for 
trial in the reeorder’s court of Dunn the defendant, Jonah McCall, 
through his counsel, moved the court to dismiss the action for want of 
jurisdiction and demurred ore tenus to the jurisdiction of the court; 
that thereupon and prior to the dismissal of the case in the recorder’s 
court of Dunn plaintiff offered to withdraw his count set up in the com- 
plaint for $200.00 as damages for the wrongful detention of the per- 
sonal property seized under the claim and delivery issued in this action 
and proceed with the trial on the count for $500.00 debt and possession 
of the personal property; that this motion of plaintiff was declined by 
the court on the ground that plaintiff? had no right to withdraw said 
count and that the court did not have jurisdiction, and the case was 
dismissed on 2 January, 1936, and plaintiff appealed from said judg- 
ment and had his appeal properly docketed in the Superior Court of 
Harnett County. 

“4. That this cause was placed on the calendar at the February Term 
1936, of Harnett Superior Court and came on for hearing at said term, 
at which time C. L. Guy, attorney representing the defendant, Jonah 
McCall, asked permission of the court to withdraw as counsel for the 
defendant, whereupon an order was entered allowing C. L. Guy to with- 
draw as counsel for the defendant; that the efendant Jonah McCall, 
was present in person and was notified by the court, in open court, that 
he would have to get another attorney to represent him in the case and 
that the case would be continued to the June Term, 1936; that the case 


N. 0.) FALL TERM, 1937. 391 


BakER Vv. MCCALL, 

was placed on the calendar for trial at the June Term, 1936, of Harnett 
Superior Court, and was reached in regular order on said calendar, and 
the said case was tried at said term before his Honor, N. A. Sinclair, 
judge presiding, at which time counsel for plaintiff withdrew his count 
set up in the complaint for $200.00 for wrongful detention of the per- 
sonal property, and the court proceeded to try the case on the count for 
$500.00 debt and possession of the personal property seized under the 
claim and delivery and issues were answered by the jury, as appears of 
record, and judgment signed; that neither the defendant, Jonah McCall, 
nor W. J. Godwin, surety on his replevin bond, was present in court at 
the trial of the case; that the defendant, Jonah McCall, had full knowl- 
edge that said case was pending for trial in the Superior Court and 
failed to employ counsel after C. L. Guy had withdrawn as his attorney 
and paid no attention to the case until after execution was served on 
W. J. Godwin, surety; that W. J. Godwin, surety, may have had no 
formal notice that said case was pending on appeal in the Superior 
Court of Harnett County, but that the defendant, Jonah McCall, was 
his agent and notice to McCall was notice to him and he is bound by the 
judgment as surety. 

“5. That on 11 September, 1936, execution was issued to the sheriff 
of Cumberland County against the defendant Jonah McCall, and for 
the possession of the property seized under the claim and delivery issued 
in this action and said execution was returned with the following entry 
made by the sheriff of Cumberland County: ‘After due and diligent 
search the property not found’; that on 7 December, 1936, execution was 
issued to the sheriff of Harnett County against the defendant, Jonah 
McCall, and W. J. Godwin, surety, and thereupon the motion to recall 
and vacate said execution was filed before the clerk of the Superior 
Court of Harnett County. 

“6. That the plaintiff had the right to withdraw his count for $200.00 
damages for wrongful detention of personal property, and upon his 
offering to withdraw said count in the recorder’s court of Dunn, the 
sald recorder’s court of Dunn had jurisdiction of the count for $500.00 
debt and possession of the personal property and should have proceeded 
with the trial on said count; that the plaintiff had right to withdraw his 
said count of $200.00 damages at the time the case came on for trial in 
the Superior Court, and upon his withdrawal of the same at that time 
the Superior Court had jurisdiction of the count for $500.00 debt and 
possession of the personal property, and the judgment entered by said 
court 1s a valid judgment. 

“7, That the court finds no excusable neglect on the part of either the 
defendant, Jonah McCall, or W. J. Godwin, surety on his replevin bond. 
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“8, That the ruling of the clerk on the demurrer filed by the plaintiff 
to the motion of the defendants to vacate and recall the execution is 
hereby sustained and the motion of the defendants to set aside judgment 
on the grounds of mistake, surprise, and excusable neglect is denied.” 

The defendants excepted and assigned error to the judgment as signed 
and appealed to the Supreme Court. 


J, Robert Young and J. A. McLeod for plaintiff. 
R. L. Godwin for defendants. 


Per Curtam. In the finding of facts in the court below is the follow- 
ing: “That when this cause came on for trial in the recorder’s court 
of Dunn the defendant, Jonah McCall, through his counsel, moved the 
court to dismiss the action for want of jurisdiction and demurred ore 
tenus to the jurisdiction of the court; that thereupon and prior to the 
dismissal of the case in the recorder’s court of Dunn plaintiff offered 
to withdraw and moved the court to be allowed to withdraw his count 
set up in the complaint for $200.00 as damages for the wrongful deten- 
tion of the personal property seized under the claim and delivery issued 
in this action, and proceed with the trial on the count for $500.00 debt 
and possession of the personal property; that this motion of plaintiff 
was declined by the court on the ground that plaintiff had no right to 
withdraw said count and that the court did not have jurisdiction, and 
the case was dismissed on 2 January, 1936, and plaintiff appealed from 
sald judgment and had his appeal properly docketed in the Superior 
Court of Harnett County.” 

On appeal in the Superior Court “plaintiff withdrew his count set 
up in the complaint for $200.00 for wrongful detention of the personal 
property, and the court proceeded to try the case on the count for 
$500.00 debt,” ete. The maximum jurisdiction of the recorder’s court 
of Dunn, N. C., either on contract or tort is $500.00. 

In Jones v. Palmer, 88 N. C., 303 (304), Ashe, J., said: “This is a 
suit brought for two causes of action or, in other words, an action con- 
taining two distinct counts, the one to recover a debt of fifty dollars and 
the other to recover specific property. It does not follow that because 
the magistrate had no jurisdiction of one count he therefore had none 
of the other. . . . But even if the magistrate had no jurisdiction 
of the second count he most clearly had of the first, and there is no 
reason why a want of jurisdiction or defect in the second count should 
deprive the justice of jurisdiction of the case. One bad count in a 
declaration never vitiates those that are good though, in such a case if 
there be a general verdict on both counts, no judgment can be rendered. 
Mitchell v. Durham, 13 N. C., 588; Honeycut +. Angel, 20 N. C., 
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449, . . . The plaintiff had the right to enter a nolle prosequ: to 
either or all of the counts or causes of action in his complaint. Sanders 
Rep., 207, note 2. His motion for leave to amend his complaint and 
waive the second count was virtually asking leave of the court to enter 
a nolle prosequi as to that count, a thing he had the right to do without 
the leave of the court. His Honor committed an error in disallowing 
the motion of the plaintiff and’ dismissing the action. The plaintiff had 
the right to enter a nolle prosequi as to the second count and proceed on 
the first.” 

We think this case is governed by the Jones case, supra. The facts in 
Perry v. Pulley, 206 N. C., 701, are distinguishable. We think the 
court correct in refusing to set aside the judgment on the ground of 
mistake, surprise, and excusable neglect. N. C. Code, 1935 (Michie), 
sec. 600. The facts found show clearly no mistake, surprise, and ex- 
cusable neglect. 

The judgment of the court below is 

Affirmed. 





MILDRED PROPER v. THE GREAT ATLANTIC & PACIFIC TEA 
COMPANY. 


(Filed 3 November, 1937.) 


Negligence § 4b——Evidence of negligence held for jury in this action by 
store customer to recover for personal injuries. 


Evidence that plaintiff, a customer in a store, was struck and injured 
while standing with her back to a row of shelves, by a sack of flour which 
fell from a shelf about eight or ten feet high when an employee attempted, 
with the aid of a hooked stick, to pull a sack of flour off the shelf for 
another customer, without warning plaintiff, is held sufficient to take 
the case to the jury on the issue of negligence, and defendant store com- 
pany’s motion to nonsuit and request for peremptory instructions were 
properly refused. 


AppeaL by defendant from Spears, J., at March Term, 1937, of 
RanpoupH. No error. 

This is an action to recover damages resulting from personal injuries 
alleged to have been caused by the negligent conduct of the defendant’s 
employee. Appropriate issues were submitted to the jury and answered 
in favor of ‘the plaintiff. From judgment thereon the defendant ap- 
pealed. 


Moser & Miller and Lovelace & Kirkman for plaintiff, appellee. 
Sapp & Sapp for defendant, appellant. 
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Per Curiam. The plaintiff’s evidence tends to show that she and her 
husband were in the defendant’s store in High Point as customers on 
the night of 12 October, 1935; that there were rows of shelves on each 
side of the store, with no counter on the right side; that the shelves 
extended to a height of about eight or ten feet; that on these shelves 
were placed yarious articles of merchandise, and on the top shelf on 
the right-hand side, near the rear of the store, were placed 24-pound 
sacks of flour, three deep; that while the plaintiff and her husband were 
standing near the meat counter at the rear of the store and near the 
row of shelves on the right side just below where the flour was packed 
the manager of the store came around in a hurry to the shelves where 
the flour was stacked for the purpose of taking down a sack of flour for 
another customer; that the plaintiff was standing with ber side toward 
the shelves; that the defendant’s employee had a stick three or four feet 
long with a hook on the end, and that he caught the hook in the end 
of the flour that was tied up in some way and undertook to pull the flour 
down off the shelf without any warning to the plaintiff, and that in so 
doing the flour fell against the plaintiff and inflicted certain persona! 
injuries. There was evidence contra. 

The evidence offered by the plaintiff was sufficient to be submitted to 
the jury and the court below properly overruled the defendant’s mo- 
tions to dismiss as of nonswit. The cause is essentially one of faet for 
the determination of a jury and the jury, under instructions of the 
court, which are unchallenged, has answered the issues in favor of the 
plaintiff. 

As the plaintiff offered sufficient evidence to be submitted to the jury, 
there was no error in the refusal of the court below to give the special 
instructions which amounted to a peremptory charge requested by the 
defendant. 

There is no error appearing in the record. 

No error. 





UNION NATIONAL BANK v. A, GARLAND JONAS ann ALEXANDRIA L. 
JONAS. 


(Filed 3 November, 19387.) 


1. Limitation of Actions § 18: Seals § 2—~Introduction of note appearing 
upon its face to be under seal raises presumption to that effect. 

The introduction in evidence of a note appearing on its face to be under 

seal, with deed of trust securing same referring to the note as a bond, 

without evidence on the part of the maker that he did not intend to adopt 
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the seal appearing upon the note, is sufficient to support a directed verdict 
that the note is not barred by the three-year statute under the presump- 
tion arising from the evidence that the note was under seal. 


2. Limitations of Actions § 18: Bills and Notes § 10a—Person signing 
note on its face is presumed to be maker. 


Where a wife signs a note with her husband on its face, she is pre- 
sumed to be a maker, and where she does not offer evidence tending to 
rebut this presumption, or allege that she signed the note as surety, intro- 
duction in evidence of the note under seal is sufficient to support a 
directed verdict that the action on the note was not barred as to either 
by the three-year statute. 


AppraL from Johnston, J., at the May Term, 1937, of CaLtpwett. 
No error. 

This is a civil action to recover balance due on promissory note 
signed by the defendants and appearing upon its face to be under seal. 
The note on its face makes reference to a trust deed and the trust deed 
describes the note as a bond. There was a first mortgage on the prem- 
ises described in the trust deed securing this note, which first hen has 
been foreclosed. 

The defendants, answering, admitted that they executed a note to the 
plaintiff, not under seal, but denied upon information and belief the 
correctness of the copy attached to the complaint and pleaded the three- 
year statute of limitations. 

At the trial the plaintiff offered evidence as to the execution of the 
note and as to the balance due thereon, introduced the note in evidence 
and rested. 

While the defendant, A. Garland Jonas, testified in his own behalf, 
he did not in his testimeny, at any time, deny the adoption by him of 
the seal appearing upon the note. The feme defendant did not testify. 
The note was signed 12 August, 1932, and credits appeared thereon 
subsequent to that date. Summons was issued 22 May, 1936. The jury 
under the instructions of the court answered the issues adversely to the 
defendants and the defendants appealed. 


BF. Wiliams for plainteff, appellee. 
Newland & Townsend for defendants, appellants. 


Per Curram. The note bearing seals opposite the names of the re- 
spective makers constitutes presumptive evidence that the note was under 
seal. This was fortified by the reference appearing in the face of the 
note to the trust deed securing the same. The defendants offered no 
evidence in rebuttal. It follows that the note was not barred by the 
three-year statute of limitations and that the instructions of the court 
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were correct. This case is controlled by Allsbrook v. Walston, ante, 
225, and cases there cited. 

.\ person who signs a note upon its face is, under the statute, pre- 
sumed to be a maker. This presumption may be rebucted by competent 
testimony. The feme defendant, however, did not in ner answer set up 
the defense that she was a surety upon said note, nor did she offer any 
evidence to that effect. In the trial below there was 

No error. 





CARL SWICEGOOD v. SWIFT & COMPANY. 
(Filed 3 November, 1937.) 


Automobiles § 24b—Nonsuit held proper upon failure of evidence tending 
to show that employee was driving in performance of his duties. 


Owner’s motion to nonsuit held properly granted upon evidence tending 
to show that employee driving the car at the time of the collision was 
driving for his own pleasure without the owner’s permission, and contrary 
to its instructions, without evidence on the part of the plaintiff tending to 
show that at such time the employee was driving the automobile in the 
performance of the duties of his employment. Puckett v. Dyer, 203 N. C., 
684, cited and distinguished. 


Apprat by plaintiff from Willzams, J., at May Term, 1937, of Brav- 
rorT. Affirmed. 

This is an action to recover damages for personal injuries suffered by 
the plaintiff as the result of a collision on a highway in Beaufort County 
during the nighttime, between an automobile in which the plaintiff was 
riding and an automobile which was owned by the defendant and at the 
time of the collision was driven by James R. Holton, one of its em- 
ployees. 

It is alleged in the complaint that the collision which resulted in in- 
juries to the plaintiff was caused by the negligence of James R. Holton, 
an employee of the defendant, and that at the time of the collision the 
said employee was driving defendant’s automobile in the performance 
of his duty as its employee. This allegation is denied in defendant’s 
answer. 

At the close of the evidence at the trial the court was of opinion that 
there was no evidence tending to show that at the time of the collision 
James R. Holton was driving the automobile owned bv the defendant in 
performance of his duty as its employee, and accordingly allowed de- 
fendant’s motion for judgment as of nonsuit. Plaintiff excepted. 
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From judgment dismissing the action the plaintiff appealed to the 
Supreme Court, assigning error in the judgment. 


LeRoy Scott, HB, A. Daniels, and H. S. Ward for plaintrff. 
MacLean & Rodman for defendant, 


Per Crriam. After careful examination of all the evidence appearing 
in the record in this appeal, we concur with the opinion of the trial court 
that there was no evidence at the trial of this action tending to show 
that at the time of the collision which resulted in injuries to the plain- 
tiff, James R. Holton, an employee of the defendant, was driving its 
automobile in the performance of his duty as its employee. All the evi- 
dence, on the contrary, shows that James R. Holton at the time of the 
collision, was driving defendant’s automobile without its permission, 
contrary to its instructions, and for his own pleasure. The judgment 
dismissing the action is therefore affirmed. 

Puckett v. Dyer, 203 N. C., 684, 167 S. E., 438, is distinguishable 
from the instant case. In that case there was evidence for the plaintiff 
tending to show that the defendant Jim Dyer was driving the auto- 
mobile owned by his codefendant and employer, on the business of his 
employer. It was accordingly held that the evidence for the plaintiff, 
although controverted by evidence for the defendant, was properly sub- 
mitted to the jury. In the instant case there was no evidence for the 
plaintiff tending to show facts on which the defendant is liable to the 
plaintiff on the principle of respondeat superior. 

The judgment dismissing the action is 

Affirmed. 





HARRY 8S. GURGANUS v. R. H. McLAWHORN, Executor oF THE ESTATE OF 
IRA H. FRIZELLE; J. F. J. McLAWHORN, TRUSTEE AND INDIVIDUALLY ; 
NANNIE FRIZELLE; HARRIET ZELOTA McLAWHORN, InFant; 
FREDERICK GRAY McLAWHORN, INFANT; AND IRA JEROME Mce- 
LAWHORN, INFANT, HEIRS AT LAW OF IRA J. FRIZELLE, DECEASED. 


(Filed 24 November, 1937.) 


1. Executors and Administrators § 31-—In proceeding to sell land to make 
assets, heirs may set up action against executor to surcharge account. 


Where the widow and devisees are made parties to a proceeding by a 
creditor to compel the executor to sell land to make assets to pay his 
debt, and the devisees file a cross action against the executor to sur- 
charge and falsify the executor’s account, alleging that the personalty of 
the estate, if properly administered, was sufficient to pay the debts of 
the estate, and the executor denies the material allegations of such cross 
action in his answer, it is proper for the clerk to transfer the action to 
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the Superior Court for trial upon the issues of fact raised by the plead- 
ings, the Superior Court having been given concurrent, original jurisdic- 
tion of such matters by statute, N. C. Code, 135, 186, and the executor’s 
demurrer, made for the first time after the Superior Court had ordered 
a compulsory reference, on the ground that the cross complaint was 
insufficient to state a cause of action, N. C. Code, 511 (6), and that the 
cross action was improperly brought, and constituted a misjoinder of 
actions, is properly overruled. 


2. Pleadings § 19— 


All grounds for demurrer are waived by failure to file demurrer in apt 
time, except demurrers to the jurisdiction of the court and for that the 
complaint fails to state a cause.of action, and demurrers on these grounds 
may be filed even in the Supreme Court on appeal. C. §S., 518. 


3. Executors and Administrators § 13a—-Devisees under a will held en- 
titled to file cross action to surcharge account to prevent sale of lands. 


The personalty of the estate must be first applied to the payment of 
debts, even those secured by mortgage on realty, before the lands of the 
estate may be sold to make assets, C. S., 74, and in proceedings to sell 
lands to make assets the heirs may file a cross action to surcharge and 
falsify the executor’s account upon allegation that the personalty, if 
properly administered, was sufficient to pay all debts, and the devisees 
under a will are not estopped by the provisions of the will directing the 
payment of debts from maintaining such cross action, when the will makes 
them the residuary legatees, and directs that the personalty and a particu- 
lar tract of land, which had heen sold by the executor, be first used to 
pay debts. 


4. Reference § 13—~ 
The appellant in a compulsory reference waives his right to trial by 
jury by failing to demand a jury trial separately under each of his excep- 
tions to the referee’s findings of fact and by failing to tender an issue 
upon each exception. 


5. Appeal and Error § 39d— 


Error in the admission or exclusion of evidence must be material :nd 
prejudicial in order to entitle appellant to a new trial. 


6. Executors and Administrators § 13c— 


An administrator or executor cannot purchase property at his own sale, 
even in good faith for a fair price, without the sanction or ratification 
of those interested. 


7. Reference § 17— 

In a compulsory reference, where appellant has failed to preserve his 
right to jury trial upon his exceptions, the trial judge must pass upon 
each finding and review the evidence, and has the power to affirm, modify, 
set aside, make additional findings, and confirm, in whole or in part, or 
disaffirm the referee’s report. 


8. Appeal and Error § 40a— 


Where appellant in a compulsory reference fails to preserve his right 
to trial by jury upon his exceptions, the findings of fact, set forth by the 
court in affirming the referee’s report, are conclusive on appeal when 
supported by any sufficient competent evidence. 


N.C. FALL TERM, 1937. 399 





GURGANUS v. McLAWHORN. 





AppraL by R. H. McLawhorn, executor, from Cranmer, J., at May 
Term, 1987, of Pirr. Affirmed. 

The plaintiff, at October Term, 1932, obtained a judgment against 
R. H. McLawhorn, executor of the estate of Ira J. Frizelle, for the sum 
of $3,316.25 and interest from 28 April, 1931, and costs, which is un- 
paid. It is alleged in the complaint that the personal property of the 
estate has been exhausted and that demand has been made and refused 
by the executor to sell certain real estate to make assets to pay the debts, 
a guardian aud litem be appointed to represent the interest of certain 
minors, children of Ira J. Frizelle. That the sale be made of a tract 
of land containing 151.74 acres, known as the “Home Place.” That the 
said Frizelle died leaving a Jast will and testament in which said tract 
of land was devised in trust to the defendant J. F. J. McLawhorn, for 
the use and benefit of the three infant defendants, as set out in Item 2 
of the last will and testament of Ira J. Frizelle. 

The defendant R. H. McLawhorn, executor, admits the judgment 
rendered and alleges that the personal estate has been exhausted. “That 
the defendant knows of no way to satisfy said judgment except by sale 
of real estate.” Defendant J. F. J. McLawhorn, trustee, individually 
and as guardian ad litem of the infant defendants and heirs at law of 
Ira J. Frizelle, answers and says, “That as these defendants are advised 
and believe, the said executor should have, out of the assets which have 
come into his hands from the estate of his testator, a sufficient amount 
of cash to pay the claim of the plaintiff in full,” ete. In further answer 
these defendants set up a cross action and affirmative defense to “sur- 
charge and falsify” the executor’s account, setting forth same with par- 
ticularity. That upon proper accounting there will be in the executor’s 
hands approximately $6,569.07, considerably more than enough to sat- 
isfy the claim of plaintiff and prays: “(1) That no order of sale for 
said lands be entered until the executor, in this proceeding, has come 
to a true accounting with the estate of his testator and has accounted 
both for the assets which upon a proper administration of said estate 
ought now to be in his hands. (2) That the executor be required to 
account in this action for the assets which have come into his hands and 
which ought now to come into his hands. (3) That the executor be re- 
quired to satisfy plaintiff’s claim out of the personal assets as an ac- 
counting will disclose the estate of his testator to be entitled to have. 
(4) For such other and further relief as may be necessary and proper 
and the nature of the same demands.” 

The executor, R. H. McLawhorn, in his reply denies the material 
allegations of the cross action and that the relief demanded by his co- 
defendants be denied and he go without day and recover his costs. 

The clerk of the Superior Court made an order transferring the 
cause to the civil issue docket for trial, reciting in the order “In this 
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cause answer having been filed raising issues of fact which should be 
heard by a jury.” 

At March Term, 1934, Daniels, J., made an order appointing Jack 
Edwards, Esq., referee, “for findings of fact and conclusions of law 
thereon.” C.S., 573. The following appears in the order: “The refer- 
ence herein ordered 1s a compulsory reference, and «ll parties hereto 
except and demand a jury trial.” 

In the hearing before the referee is the following: 

“After reading of the pleadings the defendant R. H. MeLawhorn, 
executor, entered a special appearance and moved to dismiss the pur- 
ported cause of action of J. F. J. McLawhorn, trustee, and individually, 
and the children of J. F. J. McLawhorn, first, for in that the answer 
and cross action of said defendants does not state a cause of action as 
against this defendant, executor; second, for that there is a misjoinder 
of action; third, for that the purported cross action is improperly 
brought or set out in this proceeding; and fourth, for that under the 
last will and testament of the late Ira J. Frizelle the defendants, J. F. J. 
McLawhorn and others named, are precluded or estopped from setting 
up said cross action. Overruled. Exception.” 

The referee made his report setting forth fully the findings of fact 
and conclusions of law thereon. All the attorneys for the litigants were 
present at the hearing. Nannie Frizelle, who although summoned, 
failed to answer. 

The plaintiff made certain exceptions to the report of the referee as 
to the finding of facts and conclusions of law, setting them out in detail, 
and set forth: “Upon the foregoing exceptions and objections the plain- 
tiff tenders the following issues and demands a jury trial thereon in the 
manner provided by law. Issues submitted as follows: 

“1. Has the personal estate of Ira J. Frizelle, deceased, been ex- 
hausted by R. H. McLawhorn, executor, as alleged in the complaint? 
Answer! .........5 

“9. If not, does R. H. McLawhorn, executor, have in hand sufficient 
personal estate of Ira J. Frizelle to pay and satisfy the judgment of 
plaintiff in the amount of $3,316.25, with interest thereon from 28 
April, 1981? Answer:............ 

“3. In what amount, if any, 1s the defendant R. H. McLawhorn, ex- 
ecutor, indebted to the estate of Ira J. Frizelle by reason of the mis- 
management of and sale of personal property as alleged in the answer of 
J. F. J. McLawhorn and others? Answer: ............ 

“4, Did W. H. Woolard, R. H. McLawhorn, and the Atlantic Chris- 
tian College wrongfully conspire, collude, and agree that the said R. H. 
McLawhorn should acquire the Tuten farm from the Atlantic Christian 
College upon payment to it of its legacy of $2,500, and thereby procure 
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the foreclosure sale by the said W. H. Woolard, trustee, at less than its 
actual value at the time of sale as alleged in the answer of J. F. J. 
McLawhorn and others? Answer: ............. 

“5. If so, what was the reasonable market value of the Tuten farm 
on 27 April, 1981? Answer: ........... 

“The plaintiff, Harry S. Gaceaie, tenders and files the foregoing 
exceptions and issues arising thereon. This 30 March, 1927.” 

The defendant R. H. McLawhorn, executor, made certain exceptions 
to the report of the referee as to the findings of fact and conclusions of 
law, setting them out in detail. The first as follows: “Exceptions of 
R. H. McLawhorn, executor, to the report of Jack Edwards, referee. 
In the above entitled action the defendant R. H. McLawhorn, executor, 
excepts to the report of Jack Edwards, Esq., referee, which has been 
filed in this cause, and herewith files the following specific exceptions 
thereto: (1) To Finding of Fact No. 7 on page 2 of the report, as 
follows: ‘The personal property belonging to said estate was sold at 
public auction on 9 May, 1931, by said executor and purchased by said 
executor, R. H. McLawhorn, through his brother, Dennis McLawhorn, 
the same being delivered by Dennis McLawhorn to said executor and 
kept by him on the premises of lands known as the Tuten farm, which 
farm thereafter came into possession of said executor. Said personal 
property sale was held on the premises of said Tuten farm. After the 
purchase of the said personal property by the executor same has there- 
after been in his possession on said Tuten farm.’ For that there is no 
evidence in the record to support such finding—in fact, it is contrary 
to all evidence offered. The evidence of D. T. or Dennis McLawhorn, 
appearing on pages 60-64 of the report, is contrary to said finding, as 
well as the evidence of R. H. McLawhorn, executor, appearing on page 
83.” The other exceptions to the findings of fact are of a similar 
nature. 

The defendant R. H. McLawhorn further set forth: “Should the 
court deny or overrule the motions to dismiss made by this answering 
defendant, executor, and thus reverse the referee, said executor reserves 
all rights thereunder and all rights under the exceptions to both findings 
of fact and conclusions of law, and tenders the following issues, de- 
manding a jury trial thereon, as required by law: 

(1) Has the personal estate of Ira J. Frizelle, deceased, been ex- 
hausted by R. H. McLawhorn, executor, as alleged in the petition? 
ANS WE? i i.cesscanins 

(2) Did the personal property bring a fair and reasonable price at 
the sale held by R. H. McLawhorn, executor? Answer: ............ 

(3) Was the sale of the Tuten farm by W. H. Woolard, trustee, 
valid? Answer: ............. 
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Motion to overrule exceptions of R. H. MecLawhorn, executor, to 
report of referee to confirm the report, and exceptions to issues ten- 
dered by the plaintiff and issues tendered in lieu thereof. The defend- 
ant J. F. J. McLawhorn, trustee, and others, . . . reserving their 
right to a trial by jury upon the report of Honorable Jack Edwards, 
referee, and upon the exceptions to said report filed by R. H. McLaw- 
horn, executor, move the court to overrule the exceptions of the plaintiff 
and to confirm said report; and further move the court, reserving their 
rights to a trial by jury as aforesaid upon the overruling of the excep- 
tions of the said R. H. McLawhorn, executor, to deny a trial by jury 
to R. H. McLawhorn, executor, for that R. H. McLawhorn has failed 
to preserve his right to a trial by jury; for that he has failed to tender 
issues upon his exceptions in accordance with the practice and pro- 
cedure in case of compulsory reference; for that R. H. McLawhorn has 
failed to assert his right to a trial by jury definitely and specifically 
im each exception to the referee’s report, and his demand for a jury 
comes too late at the end of his exceptions, and for that the respective 
issues should have appeared under the respective exceptions, and for 
that said issues are not pertinent to the facts found by the referee and 
raised by the pleadings. 

The moving defendants, still reserving their right to a trial by jury 
in the event the court shall refuse to overrule the exceptions of R. H. 
MeLawhorn, executor, and shall hold that R. H. McLawhorn, executor, 
is entitled to trial by jury upon said report, and reserving their excep- 
tions to such holding, if any, the defendants now except to the issues 
tendered by R. H. McLawhorn, executor, as set forth in his exceptions 
to the report of the referee, and in lieu thereof tender the following 
issues upon said exceptions: 

1. Upon the first exception to Finding of Fact No. 7 the moving de- 
tendants tender this issue: (1) What was the reasonable market value 
of the personal property of the late Ira J. Frizelle at the time of the 
sale thereof had by R. H. McLawhorn, executor? And upon said issue 
the moving defendants demand a trial by jury. 

2. Upon the second exception to Finding of Fact No. 9 (the issue 
raised by this exception is covered by the issue under the first exception, 
but the same is repeated) the moving defendants tender the following: 
“Tssue: (2) What was the reasonable market value of the personal prop- 
erty of the late Ira J. Frizelle at the time of the sale thereof had by 
R. H. McLawhorn, executor? And upon said issue the moving defend- 
ants demand a trial by jury,’ and set forth other exceptions to the 
findings of fact by the referee, in the same manner, and demanded a 
trial by jury on each exception. 
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“The moving defeadants further move the court, reserving their 
rights to trial by jury if said motion shall be denied, that the issues 
tendered by the executor be stricken out, for that said issues are too 
general and are not pertinent to the facts found by the referee and the 
issues raised by the pleadings. And for the further reason that the 
executor as aforesaid has failed to specifically set forth his respective 
issues under his respective exceptions. This 29 April, 1937.” 

“Motion to overrule plaintiff’s exceptions to report of referee to con- 
firm the report and exceptions to issues tendered by the plaintiff and 
issues tendered in lieu thereof: The defendant J. F. J. MeLawhorn, 
trustee, and others, . . . reserving their right to a trial by jury 
upon the report of Honorable Jack Edwards, referee, and upon the 
exceptions to said report filed by the plaintiff, move the court to over- 
rule the exceptions of the plaintiff and to confirm said report; and 
further move the court, reserving their rights to a trial by Jury as afore- 
said, upon the overruling of the exceptions of the plaintiff, to deny a 
trial by jury to the plaintiff, for that the plaintiff has failed to pre- 
serve his right to a trial by jury; for that he has failed to tender issues 
upon his exceptions in accordance with the practice and procedure in 
case of compulsory reference; for that the plaintiff has failed to assert 
his right to a trial by jury, definitely and specifically in each exception 
to the referee’s report, and his demand for a jury comes too late at the 
end of his exceptions, and for that the respective issues should have 
appeared under the specific exceptions, and for that said issues are not 
pertinent to the facts found by the referee and raised by the pleadings. 

“The moving defendants, still reserving their right to trial by jury, 
in the event the court shall refuse to overrule the exceptions of the 
plaintiff and shall hold that the plaintiff is entitled to trial by jury 
upon said report, and reserving their exceptions to such holding, if any, 
the defendants now except to the issues tendered by the plaintiff, as set 
forth in his exceptions to the report of the referee, and in lieu thereof 
tender the following issues upon said exceptions: (1) Upon the first 
exception (to the ninth finding of fact) the moving defendants tender 
this issue: ‘What was the reasonable market value of the personal 
property of the late Ira J. Frizelle at the time of the sale thereof by 
R. H. McLawhorn, executor? And upon said issue the moving de- 
fendants demand a trial by jury,” and set forth other exceptions to the 
findings of fact by the referee in the same manner, and demanded a 
trial by jury on each exception. 

The court below rendered judgment as follows: “This cause coming 
on to be heard before his Honor, E. H. Cranmer, judge presiding, at 
the May Term, 1937, of Pitt Superior Court, and being heard upon the 
report of Jack Edwards, Esq., referee, and the several exceptions filed 
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thereto by the plaintiff and the defendant R. H. McLawhorn, executor, 
and upon the motion of J. F. J. McLawhorn, trustee for the minor 
defendants, and individually, to overrule the exceptions of the plaintiff 
and the defendant executor, and to deny a trial by jury to the plaintiff 
and said executor and to confirm the report of the referze, and the court 
being of the opinion that the plaintiff and the defendant R. H. McLaw- 
horn, executor, have waived their right to a jury trial, for that the 
plaintiff and the executor have failed to tender issues upon their re- 
spective exceptions in accordance with the practice and procedure in 
cases of compulsory reference by failing to assert their right to a trial 
by jury definitely and specifically under each exceptior. to the referee’s 
report, and for that the issues tendered are not pertinent to the inquiry, 
the court thereupon proceeded to hear the report of the referee upon 
the exceptions of the plaintiff and the executor appearing in the record, 
and the court now, upon consideration of the referee’s report, the evi- 
dence taken before him, the exceptions filed by the respective parties, 
and the oral arguments made by counsel, and without needlessly re- 
peating all of the findings of fact of the referee by referring to and 
reafhrming such findings as appear to be pertinent to the inquiry, and 
overruling such findings and conclusions as appear to the court proper 
to be overruled, and particularly overruling the demurrer and special 
appearance entered by the defendant executor, for that the court finds 
as a fact that the executor duly filed an answer to the cross action and 
affirmative defense, the court now finds the facts and renders judgment 
thereon as follows,” ete. 

The findings of fact and conclusions of law are set out fully in the 
judgment, and the judgment concludes: “Upon the fovegoing findings 
of fact and conclusions of law it is ordered, adjudged, and decreed as 
follows, to wit: (1) That the plaintiff be and he is entitled to have paid 
to him out of the assets of the estate of Ira J. Frizelle the sum of 
$3,816.25, with interest from 28 April, 1931, and the costs incurred in 
his action against the executor, in which said amount was recovered. 
(2) That the plaintiff and the defendant J. F. J. McLawhorn, trustee, 
have and recover of the executor the sum of $1,131.69, with interest 
thereon from 9 May, 1931, which amount when paid shall be applied 
to the satisfaction of the indebtedness due and owing the plaintiff. 
(8) That the plaintiff and the said J. F. J. MeLawhorn, trustee, have 
and recover of the defendant executor the sum of $1,286.43, being the 
amount of commissions disallowed the executor, which amount when 
paid shall be applied to the payment of plaintiff’s judgment, and the 
said executor is ordered and directed to forthwith pay said sum of 
$1,131.69, with interest from 9 May, 1931, and the sum of $1,286.43 
into the office of the clerk of the Superior Court of Pitt County, to be 
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applied to the payment of plaintiff’s judgment. (4) That R. H. Me- 
Lawhorn, executor, holds title to the Tuten farm as trustee for the use 
and benefit of the estate of the late Ira J. Frizelle, to be administered 
in accordance with the provisions of the last will and testament with 
respect to said Tuten farm, and the plaintiff is entitled to have said 
Tuten farm sold in this action for the purpose of satisfying his said 
judgment, and for the purpose of effecting this decree Albion Dunn 
is hereby appointed a commissioner of this court and is hereby author- 
ized, empowered, and directed to sell said land at public auction to the 
highest bidder, for cash, after first advertising said land as provided by 
law in such cases, and with the proceeds arising from said sale the said 
trustee shall first pay all costs incident to said sale, then to the said 
executor the sum of $9,000, and any balance then remaining in the 
hands of the commissioner shall be applied, first, to the payment of any 
balance due on plaintiff’s judgment, and the remaining amount in his 
hands shall then be applied and paid in accordance with the further 
orders of this court. (5) That in the event, after applying the amounts 
hereinbefore directed to be applied to the satisfaction of plaintiff’s 
judgment, there shall still be a balance due and owing on plaintiff’s 
judgment, then it is ordered and directed that the lands devised to J. F. 
J. McLawhorn, trustee, shall be sold for the satisfaction of said judg- 
ment, and for the purpose of effecting this decree Albion Dunn be and 
he is hereby appointed a commissioner of this court, and said commis- 
sioner is hereby authorized, empowered, and directed to offer said lands 
for sale to the highest bidder, for cash, at public auction at the court- 
house door in the town of Greenville, after first advertising the same as 
provided by law, and with the proceeds arising therefrom the commis- 
sioner shall first pay all costs incident to said sale, then the balance 
which may be due and owing on plaintiff’s judgment, and any balance 
then in his hands shall be paid to J. F. J. McLawhorn, trustee, for the 
use and benefit of the minor defendants. (6) It is further ordered and 
adjudged that the defendant R. H. McLawhorn, executor, pay the costs 
of this proceeding, to be taxed by the clerk. And this matter is retained 
for the report of the commissioner and for further orders on such re- 
ports and for no other purpose. 
E,. H. Cranmer, 
Judge Presiding.” 


The following stipulation, duly signed, 1s in the record: “In the 
above entitled cause pending in the Superior Court of Pitt County in 
which Jack Edwards, attorney, was appointed referee and filed his 
report on 18 March, 1937, it is understood and agreed by the plaintiff 
and the defendants that either or all of the parties to said action may 
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have until 1 May, 1937, within which time to prepare and file excep- 
tions to said reports. This stipulation or agreement is entered into 
without prejudice to any and all rights of parties to the action, and all 
parties especially reserve the right to a jury trial to be had at May 
Term. This 24 March, 1937.” 

“The defendant R. H. McLawhorn, executor, excepts to the court's 
ruling that the executor has failed to tender issues upon the respective 
exceptions in accordance with the practice and procedure in cases of 
compulsory reference, and for that the issues tendered are not pertinent 
to the inquiry, and holding that by reason thereof said executor has 
waived his right to a jury trial. The defendant R. H. McLawhorn, 
executor, further excepts to the findings of fact by the court. The de- 
fendant R. H. MeLawhorn, executor, further excepts to the court’s con- 
clusions of law. The defendant R. H. McLawhorn, executor, further ex- 
cepts to the court’s sustaining and confirming the report of Jack Edwards, 
referee, The defendant R. H. MceLawhorn, executor, again excepts to 
the confirmation of the referee’s findings of fact and conclusions of law 
and the overruling of exceptions thereto, duly filed by R. H. McLaw- 
horn, executor. (The exceptions to each of the findings of fact and 
conclusions of law and the overruling of said exceptions by the court 
were duly taken and noted after each exception and the ruling thereon.) 
The defendant R. H. McLawhorn, executor, further excepts to the judg- 
ment signed by his Honor, E. H. Cranmer, judge presiding, and appeals 
to the Supreme Court.” 

The evidence is set forth in full in the record. Numerous other ex- 
ceptions and assignments of error are made by R. H. McLawhorn, 
executor. The material ones and other necessary facts will be con- 
sidered in the opinion. 


Lewis G. Cooper for plaintiff (Amicus Curie). 

Harding & Lee and J. B. James for R. H. McLawhorn, executor. 

Albion Dunn for J. F. J. McLawhorn, trustee for Harriet Zelota 
McLawhorn, Frederick Gray McLawhorn, and Ira Jerome McLawhorn, 
heirs at law of Ira J. Frizelle, and individually. 


Crarkson, J. The material questions involved on this appeal are set 
forth by R. H. McLawhorn, executor, as follows: 

First. “Was the court in error in overruling defendant executor’s 
motion to dismiss, for that: (a) The cross action does not state a cause 
of action; (b) there was a misjoinder of action; (c) the purported cross 
action was improperly brought; (d) under the will, the defendants rep- 
resented in the cross action are estopped from settirg up said cross 
action ?” 
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We think all these questions must be answered against the conten- 
tions of the executor, R. H. McLawhorn. The executor, R. H. McLaw- 
horn, J. F. J. McLawhorn, trustee and individually, and the heirs at 
law of Ira J. Frizelle and the widow, were all made parties defendant 
to the action brought by plaintiff to have his judgment paid out of the 
assets of the estate of Ira J. Frizelle. 

N. C. Code, 19385 (Michie), sec. 135, is as follows: “In addition to 
the remedy by special proceeding, actions against executors, administra- 
tors, collectors, and guardians may be brought originally to the Supe- 
rior Court at term time; and in all such cases it 1s competent for the 
court in which said actions are pending to order an account to be taken 
by such persons as said court may designate, and to adjudge the appli- 
cation or distribution of the fund ascertained, or to grant other relief, 
as the nature of the case may require.” 

Section 136: “If it appears at any time during or upon, or after the 
taking of the account of a personal representative that his personal 
assets are insufficient to pay the debts of the deceased in full, and that 
he died seized of real property, it is the duty of the judge or clerk, at 
the instance of any party, to issue a summons in the name of the per- 
sonal representative or of the creditors generally to the heirs, devisees 
and others in possession of the lands of the deceased to appear and show 
cause why said lands should not be sold for assets. Upon the return 
of the summons the proceeding shall be as is directed in other like 
cases.” 

In a civil action to settle estates and subject real estate to the pay- 
ment of debts, concurrent original jurisdiction with the clerk of the 
Superior Court is conferred on the Superior Court. In Fesher v. Trust 
Co., 188 N. C., 90 (98), it is said: “The jurisdiction of courts of equity 
to entertain administration suits at the instance of creditors, devisees, 
or legatees has been uniformly recognized and frequently exercised. 
Sueh suits are less frequent since the distinction between legal and 
equitable assets has been abolished and full powers in the settlement of 
estates conferred upon courts of probate. Whatever doubt may have 
existed in respect to the jurisdiction after the establishment of our 
present judicial system was removed by the Act of 1876, ch. 241, Code, 
see. 1511 (C. S., 185); Haywood v. Haywood, 79 N. C., 42; Pegram v. 
Armstrong, 82 N. C., 327.” 

In S. v. McCanless, 193 N. C., 200 (205), it is stated: “In the present 
action the administrators and sureties on their bond, and administra- 
tors personally, heirs at law and distributees and widow of N. B. Mc- 
Canless, are all made parties defendant. Plaintiff has obtained a judg- 
ment of $4,000 and interest against the administrator and it is unpaid. 
As to surety, see C. S., 358. The action is in the nature of a bill to 
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surcharge and falsify the account. It was well settled under the old 
practice that an action of this kind could be brought in the court of 
equity. C.S., 135 (ch. 241, sec. 6, Laws 1876-7), supra, is in confirma- 
tion. We think the Superior Court has jurisdiction of the defendants 
and the subject of the action.” 

Plaintiff, who had a judgment against the executor, alleged in the 
complaint that the personal property of the estate has been exhausted 
and demand has been made and refused by the executor to sell a certain 
tract of land to make assets to pay the debts. The executor admits the 
judgment rendered and that the personal estate has been exhausted, 
and says “That defendant knows of no way to satisfy said judgment 
except by sale of real estate.” J. F. J. McLawhorn, trustee, individu- 
ally and as guardian ad litem of the infant defendants, heirs at law of 
Ira J. Frizelle, in answer says there are sufficient personal assets to pay 
plaintiff’s claim, and sets up a cross action and affirmative defense to 
“surcharge and falsify” the executor’s account. At “his stage of the 
pleading the executor did not make the contention he now does. He 
makes reply and denied the material allegation of the cross action, and 
prays that he go without day and recover his costs, This raised issues 
of fact, and the clerk made an order transferring the cause to the Supe- 
rior Court for trial before a jury. 

Section 511: “The defendant may demur to the complaint when it 
appears upon the face thereof, either that: . . . (6) The com- 
plaint does not state facts sufficient to constitute a cause of action.” 

We think the cross action states a cause of action and there was no 
misjoinder of action. All objections except those on the ground that 
the court has no jurisdiction of the person of the defendant or the 
subject matter of the action, and that the complaint does not state facts 
sufficient to constitute a cause of action, are waived unless they are 
taken by demurrer or answer. But the exceptions referred to may be 
taken advantage of by demurrer even in the appellate court. Clements 
v. Rogers, 91 N. C., 68, 64. See sec. 518 and the note thereto. S. v. 
McCanless, supra, p. 206. 

The personal property of the estate of Ira J. Frizelle must be ex- 
hausted before resort to the real estate held by J. F. J. McLawhorn, 
trustee, may be had. The will provides, under Item 3, that the “Tuten 
Place” and personal property thereon and his life insurance be used to 
pay his debts referred to in Item 1, where he provides that his “just 
debts” be paid by the executor, except those secured by real estate deed 
of trust and mortgage. This controversy relates primarily to the “Tuten 
Place” and the personal property thereon. Then again, the residuary 
clause in the will leaves all assets not disposed of to “my next of kin.” 
If his personal property and real estate were not exhausted, J. F. J. 
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McLawhorn, trustee, and the heirs at law had the right to see that this 
was done and to “surcharge and falsify” the executor’s account. They 
were all parties to the action and they are not estopped to do this under 
the will of Ira J. Frizelle and the cross action was proper. Lee v. 
Beaman, 101 N. C., 295; Smith v. Brown, 101 N. C., 347; Fesher v. 
Trust Co., 188 N. C., 90; Thigpen v. Trust Co., 203 N. C., 291; Bark- 
ley v. Realty Co., 211 N. C., 540. While the lands may be sold where 
the personal estate is insufficient, the rule is that the personalty must 
be first applied before resorting to the realty; and this, even though 
the debts are secured by mortgage on realty. C. S., 74, Wadford v. 
Davis, 192 N. C., 484; Creech v. Wilder, ante, 162 (165). Ira J. 
Frizelle’s last will and testament, under the facts in this case, does not 
change the above rule. 

Second. “Was the court in error in denying defendant executor’s 
right to a trial by jury?” We think not. In the judgment of the court 
below, in part, is the following: “The court being of the opinion that 
the plaintiff and the defendant R. H. McLawhorn, executor, have waived 
their right to a jury trial, for that the plaintiff and the executor have 
failed to tender issues upon their respective exceptions in accordance 
with the practice and procedure in cases of compulsory reference by 
failing to assert their right to a trial by jury definitely and specifically 
under each exception to the referee’s report, and for that the issues 
tendered are not pertinent to the inquiry, the court thereupon pro- 
ceeded to hear the report of the referee upon the exceptions of the 
plaintiff and the executor appearing in the record.” 

In Driller Co. v. Worth, 117 N. C., 515 (521), it is said: ‘““We think 
that the court erred in holding that the defendants were entitled to a 
jury trial upon any exception which did not embody a definite and 
specific demand for a trial by jury upon that particular exception. It 
was error also to hold if such specific demand had been made that the 
right extended further than the issues ‘raised by the pleadings.’” S. c., 
118 N. C., 746. 

In Cotton Mills v. Maslin, 200 N. C., 328 (329), it is held: “A party 
who would preserve his right to a jury trial in a compulsory reference 
must object to the order of reference at the time it is made, and on the 
coming in of the report of the referee, if it be adverse, he should sea- 
sonably file exceptions to particular findings of fact made by the referee, 
tender appropriate issues based on the facts pointed out in the excep- 
tions and raised by the pleadings, and demand a jury trial on each of 
the issues thus tendered. Wilson v. Featherstone, 120 N. C., 446, 27 
S. E., 124; Yelverton v. Coley, 101 N. C., 248, 7S. E., 672. This was 
not done in the instant case. Although a party may duly enter his 
objection to the order of reference, he may yet waive his right to a jury 
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trial by failing to assert such right definitely and specifically in each 
exception to the referee’s report and by his failing to tender the proper 
issues. Alley v. Rogers, 170 N. C., 538.” Texas Co. v. Phillips, 206 
N. C., 855 (358); Ogden v. Land Co., 146 N. C., 448 (446); Robinson 
v. Johnson, 174 N. C., 232; Booker v. Highlands, 198 N. C., 282; Banh: 
v. Fisher, 206 N. C., 412. 

In N. C. Prac. & Proc. in Civil Cases (McIntosh), see. 525, at p. 
567, 1t 18 said: “A party claiming a jury trial in a compulsory refer- 
ence must protect his right in the following manner: (1) He must 
object to the order of reference at the time it is made, and he may 
designate the particular issues of fact to be tried, but it is held that a 
general objection and exception in the form, ‘defendant’s counsel except 
to the above order of reference,’ is sufficient to preserve the right. (2) 
When the report of the referee is filed he should file exceptions to par- 
ticular findings of fact in apt time, tender appropriate issues based upon 
such facts, and demand a jury trial on each issue; filing exceptions 
without tendering specific issues or designating the specific points upon 
which he demands a jury trial is not sufficient,” citing many authori- 
ties. 

The plaintiff, in his brief as Amicus Curtw, says: “In general the 
profession does not appear to have strictly followed these decisions. 

And it so happens that the plaintiff in this particular case filed 
exceptions and followed the usual custom. Not being advertent at the 
time to the particularity required by the decisions above cited, plain- 
tiff’s exceptions, however, were filed solely for the purpose of staying 
in court until the defendants shall have litigated ana determined the 
controversy between them now before this Court.” The brief cites 
authorities sustaining the ruling of the court below. The plaintiff, 
Amicus Curie, concludes his brief as follows: “It is respeetfully sub- 
mitted to the Court that upon a reading of the evidence before the 
referee the same strongly supports the findings of the court below, and 
upon rereading becomes stronger and stronger, and no doubt had the 
same been submitted to a jury identical findings would have resulted. 
The plaintiff is only interested in the collection of his debt, and a new 
trial or reversal in this cause will further delay plaintiff in realizing 
upon his indebtedness, and since the defendant executor has had his 
day in court, the plaintiff now respectfully submits to the court that no 
reversible error has been committed below and that the judgment 
entered below should be affirmed.” 

The executor failed to follow the procedure set forth in the decisions 
of this Court. J. F. J. McLawhorn, trustee, individually and as guard- 
ian ad litem of the heirs at law of Ira J. Frizelle, did so in accordance 
with the opinions and with unusual particularity, as will be seen by 
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the record. Contracting Co. v. Power Co., 195 N. C., 649; Anderson 
v. McRae, 211 N. C., 197. It seems that the learned judge in the court 
below followed carefully the decisions of this Court on this aspect. 

Third. Further, the executor’s questions involved: “(3) Was the 
court in error in excluding testimony and allowing other testimony over 
the objection of the defendant executor? (4) Was the court in error in 
overruling exceptions of defendant executor in the report of the referee! 
(5) Was the court in error in sustaining the report of the referee! 
(6) Was the court in error in denying defendant executor’s motion to 
dismiss? (7) Was the court in error in its findings of fact and conclu- 
sions of law? (8) Was the court in error in signing the Judgment 
appealed from?” We cannot hold with the executor. If there was any 
error in allowing or excluding testimony it was immaterial and not 
prejudicial. The law in reference to the conduct of an executor In 
dealing with estate of his testator is well settled in this jurisdiction. 

In Taylor v. Taylor, 108 N. C., 69 (78), citing authorities, 1t is 
written: “An administrator cannot purchase property at his own sale, 
even in good faith, fairly, and for a fair price; certainly he cannot in 
any case without the sanction or ratification in some sufficient way 
manifested by those interested. This rule is well settled and founded in 
reason, justice and sound policy.” The dealings where trust relation- 
ship exists is fully gone into in Hinton v. West, 207 N. C., (08; HZar- 
relson v. Cox, 207 N. C., 651. 

The court below did not perfunctorily affirm the referee’s findings 
of fact and conclusions of law, but passed on each in detail and carried 
out to the letter what is required in the decisions of this Court. 

In Trust Co. v. Lentz, 196 N. C., 398 (at p. 406), it is said: “In view 
of the position taken by some of the parties that the judge was without 
authority to change the report of the referee—the reference being by 
consent—it is sufficient to say that, in a consent reference as well as in 
a compulsory one, upon exceptions duly filed, the judge of the Superior 
Court, in the exercise of his supervisory power and under the statute, 
may affirm, modify, set aside, make additional findings and confirm, in 
whole or in part, or disaffirm the report of a referee. Contracting Co. 
v. Power Co., 195 N. C., 649; Mills v. Realty Co., 196 N. C., 223.” 
Abbitt v. Gregory, 201 N. C., 577 (596); Polikoff v. Service Co, 205 
N. C., 631 (634). 

The competent evidence was sufficient for the court below to find the 
facts as set forth in the record and affirm the referee’s report. This is 
binding on this Court if there was sufficient competent evidence to sup- 
port them. Dent v. Mica Co., ante, 241 (242). We think there 
was. We see no error in the conclusions of law. The parties men- 
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tioned by the executor we do not think necessary parties for the determi- 
nation of this controversy. Higgins v. Higgins, ante, 219. The stipu- 
lation was “without prejudice” and waived no right. 
From a careful review of the whole record we can find in law no 
prejudicial or reversible error. The judgment of the court below is 
Affirmed. 





CHARLES PEARSON y. OLIVETTE LUTHIIR. 


(Filed 24 November, 1937.) 


1. Trial § 22b— 

Upon a motion to nonsuit, all the evidence tending to support the cause 
of action alleged is to be considered in the light most favorable to the 
pleader, and he is entitled to every reasonable intendment thereon and 
every reasonable inference therefrom. C. S8., 567. 


2. Negligence § 11— 
Contributory negligence is negligence on the part of plaintiff coneurring 


and cooperating with defendant’s negligence to produce the injury, and 
negligence and contributory negligence do not essentially differ. 


3. Negligence § 17— 


The burden of proving negligence is on plaintiff, while the burden of 
proving contributory negligence is on defendant. 


4. Negligence § 19b-—Right to nonsuit for contributory negligence. 

Defendant is entitled to a nonsuit on the ground of contributory negli- 
gence where plaintiff’s own evidence establishes contributory negligence, 
but contributory hegligence must be a proximate cause of the injury to 
bar recovery, and where more than one inference can be drawn from the 
evidence as to whether plaintiff was guilty of contributory negligence, or 
whether such contributory negligence was a proximate cause of the injury, 
the issue is for the jury. 


. Automobiles §§ 8, 18a— 
The violation of a safety ordinance is negligence per se, but is not 
actionable negligence unless a proximate cause of the injury, and the 
question of proximate cause is ordinarily for the jury. 


Si 


6. Automobiles § 12e—Right of way at through street intersection. 

While the failure to stop before attempting to cross a through street 
intersection in violation of a municipal ordinance is negligence per se, a 
vehicle traveling along the through street does not have the right of way 
at the intersection if a vehicle from the cross street is already in the 
intersection before the vehicle traveling along the through street is near 
enough the intersection to constitute an immediate hazard. N. C. Code, 
2617 (a), Ordinance of the City of Asheville. 
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7 Automobiles §§ 12e, 18c——-Contributory negligence in failing to stop be- 
fore entering through street intersection held for jury under evidence. 


In this action to recover for injuries received in an automobile collision, 
defendant filed a cross action alleging negligence on the part of plaintiff, 
and plaintiff filed a reply alleging contributory negligence of defendant 
as a bar to recovery on the cross action. The evidence favorable to 
defendant on the issue of her contributory negligence tended to show that 
as she approached a through street intersection she put her car into low 
gear, but did not stop as required by ordinance, that because of obstruc- 
tions she had to enter the intersection before she could see vehicles ap- 
proaching along the through street from her left, that when she entered 
the intersection she saw plaintiff’s car approaching from her left, that 
she thought she had ample time to get across the intersection, and started 
on across, and put her car into second gear, that she then saw plaintiff’s 
car almost upon her, and turned her car to the right, but was unable to 
avoid hitting plaintiff’s car on its rear right, and that plaintiff’s car was 
200 feet away from the intersection at the time she entered it, but was 
being driven at an excessive, dangerous, and unlawful speed. Held: 
Whether defendant’s contributory negligence in failing to stop before 
entering the through street intersection was a proximate cause of the 
collision, is for the jury under the evidence, and plaintiff’s motion to non- 
suit the cross action was properly denied. 


8. Automobiles § 18h—TInstruction in regard to negligence and proximate 
cause in entering through street intersection held without error. 

The instruction in this case upon the question of negligence in failing to 
stop before entering a through street intersection, as required by munici- 
pal ordinance, and the rule of the prudent man and the speed limit in 
entering an obstructed intersection, and proximate cause, is held without 
error when construed as a whole, and appellant’s objections thereto on 
the ground that it did not sufficiently instruct the jury that the failure 
to stop before entering the through street intersection was negligence 
per se, and for the failure of the court to give special instructions re- 
quested upon the question, are untenable. 


9. Evidence § 30— 

Where a witness properly identifies photographs as being of the scene 
of the accident in suit, the admission of the photographs in evidence for 
the purpose of explaining the witness’ testimony is not error. 

10. Same— 


Where the testimony is conflicting as to whether certain photographs of 
the scene of the accident in suit were taken after the place had been 
substantially changed, the admission of the photographs in evidence rests 
in the sound discretion of the trial court, and the court’s order excluding 
them from evidence will not be held for error. 


Apprat by plaintiff from Sink, J., at May Term, 1957, of Buxcomne. 
Affirmed. 

This is an action for actionable negligence, alleging damage, com- 
menced by the plaintiff, Charles Pearson, against the defendant, Oli- 
vette Luther, for the recovery of damages to the person and property 
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of the plaintiff Pearson, because of the alleged negligent acts of the 
defendant Luther growing out of an automobile collision that occurred 
between the automobile driven by the plaintiff Pearson and that driven 
by the defendant Luther in the city of Asheville, at the intersection of 
Hilliard and Church streets. The defendant Luther filed answer deny- 
ing plaintiff’s allegations and set up a counterclaim for injuries which 
she alleged she sustained by reason of the alleged negligent acts of plain- 
tiff Pearson at the time of the aforesaid automobile collision. In reply 
to the counterclaim of the defendant, the plaintiff pleaded the contribu- 
tory negligence of the defendant in bar of her recovery against him. The 
ease was heard before his Honor, Kitchin, J., presiding over the gencral 
county court, and a jury, and upon a verdict in favor of the defendant, 
as against the plaintiff, in the sum of $3,000, a judgment in said amount 
was entered and the plaintiff appealed to the Superior Court of Bun- 
‘Combe County for errors assigned. The case then duly came on for 
hearing on plaintiff’s appeal before his Honor, H. Hoyle Sink, Judge 
of the Superior Court of Buncombe County, at the May Term, 1937. 
Judge Sink ruled on each one of plaintifl’s exceptions and assignments 
of error, refusing to sustain said exceptions and assignments of error, 
and affirmed the judgment of the general county court. The plaintiff 
excepted to the signing of the judgment by Sink, J., and to each ruling 
of the court excepted and assigned errors, aud appealed to the Supreme 
(‘ourt. 

The collision, which is the subject of this controversy, took place 
about 6 o’clock p. m. on 21 May, 1936, at the intersection of Church 
and Hilhard streets in the city of Asheville, N. C. The plaintiff and 
defendant were both driving automobiles and both at the wheel. As 
one would approach Hillard Street from Church Street, cither north 
or south, there was hung a sign about 18 inches broad, some 12 feet 
high, at the intersection; the word “Stop” was printed on each side of 
the sign—on the north and south side of the sign. When one approached 
Chureh Strect from Hilhard Street, from either side, on the sign was 
“Slow.” The word “Stop” was written in white on Church Street on 
either side just before one entered Hilliard Street. Plaintiff was ap- 
proaching Church Street and testified, in part, as follows: “As I ap- 
proached the intersection of Hilhard and Church streets and observing 
the sign which hung up there I slowed down to about 12 or 15 miles an 
hour. Seeing the way was clear ahead of me, I proceeded on. As I got 
to the front side of Chureh Street there was a car coming rapidly to 
my right up Church Street, not stopping at the stop sign, and knowing 
it was going ahead of me I tried to dodge it but I couldn’t. The car 
struck me on the post, the door post, the post that holds my door te my 
car that is on the back of the door, not on the front. It struek me on 
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the right side. It struck me there on the right rear fender and running 
board. When it struck me it turned my car around and over on the 
left side, with my car heading west. . . . When I observed this car 
which did collide with me it was coming over the ‘stop sign’ this way. 
That car did not stop, as far as I could see. I think Miss Luther was 
operating that other car. That is, the defendant in this action; this 
lady here. . . . I observed it approaching me there; I know it 
seemed to be coming pretty fast toward me. (Cross-examination.) That 
is a blind corner and a slow sign is there. . . . When I approached 
that intersection I slowed down to 12 or 15 miles an hour, Seeing the 
the way clear, I proceeded on. . . . JI run around her and I 
speeded up to try to get away from her. I can’t tell you whether I went 
to my left or didn’t. I went right straight ahead fast as I could. 

I imagine it would take a car’s length, maybe two car’s lengths, to stop 
that car.” 

Defendant Olivette Luther testified, in part, as follows: “The col- 
lision occurred at the intersection of Church and Hilhard streets. I 
was proceeding up Church Street, north. I was driving my car. 

T had a collision with a car there: The car was going down Hilliard 
toward Biltmore Avenue, going east on Hilliard, coming from my left. 
I was coming from his right. Mr. Pearson was drivi ing that car. 

Q. Miss Luther, on approaching that intersection what did you do in 
reference to the operation of your car? Ans.: I hadn’t been back i 
town very long. I had been out of town in Florida. I saw the ‘stop 
sign’ and slowed up, went to low gear—I didn’t absolutely stop the car, 
but I went into low gear. You know you have to go mighty slow to 
go into low gear. I couldn’t see a thing. It was a blind corner. I put 
it into low gear, eased across the street in order to see up the street; 
eased across the sign up into Hilliard Street. I saw Mr. Pearson’s car 
at the end of the block. I thought I had plenty of time to get across 
the street. I started across the street, was changing into second gear, 
something attracted my attention; I guess his brakes squeaking, he was 
coming so fast he was going to hit me; I pulled out Hilliard towards 
Biltmore, east, cut my car around; when I did that he was on me; we 
came douetlier ‘ike this indicate) Front end of my car hit the back 
end of his car. My car was knocked across the street over on the 
southern side of Hilliard Street. He was coming so fast his car turned 
over and turned around, reversed ends. As to how far out Huilhard 
Street from Church Street his car came to a standstill, from the spot of 
oil that was on the street when his car turned over 
30 feet. . . . At the time his car came in contact with my ear I was 
turning out Hilliard in order to avoid the collision. Of course, he was 
pulling away from me the same as I was pulling away from him. He 
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pulled out towards the north side of Hilliard Street. From my obser- 
vation of the operation of his car on that occasion, in my opinion he 
certainly was flying; he was going very fast—about sixty miles per hour, 
Timagine. I have an opinion as to how fast my car was moving at the 
time I entered the intersection and at the time he came in contact with 
my car with his machine. I wasn’t going as fast as ten miles an hour 
because the needle of my speedometer was down below ten, between five 
and ten, around eight, I should say. As to how far up Church Street 
you have to get before you could see out Hilliard, the middle of the car 
had to be out Hilliard, because this corner is in the way. A car has to 
be out fully—if the car is 15 feet long, it would have to be fully seven 
or eight feet out in the street before you could see. As to why I didn’t 
stop instead of pulling on into the street, I think I stated that. I stated 
that when I said what I did. J almost stopped there. I couldn’t see 
anything. It was a blind corner. I had to ease out into the street. 
Anybody has to ease out in the street. You can come up Church Street 
and can’t see anything—you have to get out in there before you can see 
out n the street. He was inside the block. I had plenty of time to go 
across there had he been traveling at a normal rate of speed. 

As to whether Mr. Pearson or I entered the intersection first, I was in 
the intersection when he was out on the street end—not end—but just 
inside the block down in front of Ravenseroft Drive. I was in the 
intersection of Church and Hilliard and he wasn’t. When I speak of 
the intersection that is where the two streets cross here. It would be 
right there (witness marks on board). I was in that square prior to the 
time of the entry of Mr. Pearson, entry of his car. Mr. Pearson’s car 
when I first saw it was just inside the block on Hilliard Street, I guess 
about 80 feet inside the block, down in front of Ravenscroft Drive 
about, I imagine, since the block is 280 feet it was probably 200 feet 
from me, around 200 feet from me. When I first saw him I could not 
judge his speed. I saw the car inside this block and I was in this inter- 
section. J thought I had time to get across the street is the reason I 
started, proceeded to cross the street. Ile gave me no signal of his in- 
tention of coming on me. He made no signal at all. As to when I 
formed my opinion as to his speed he was a great deal closer to me. I[ 
must have heard his brakes squeaking—something made me realize he 
wasn’t slowing up. Changing into second gear, I looked up—there he 
was right on me. He covered that distance in that period of time. As 
a consequence of that, [ swerved my car sharply out to Hillard Avenue. 
I turned to the east in order to avoid his car that was rushing down on 
me. ‘I'he cars came in contact. . . . I said it was the fault of Mr. 
Pearson because he was speeding, so I also said look at the skid marks 
on the street. (Cross-examination.) I was proceeding up Church 
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Street northwardly. The grade on this street is upgrade, very slight one 
on this end and more—it starts immediately at that intersection more 
steep. It begins to get steeper along about here. I was driving on the 
right-hand side of the street, right up this way. I saw the stop sign as 
I came up the street, the one on top. I saw the stop sign located here. 
As I approached them I saw those stop signs. I think the stop sign 
was a little farther back than it shows on this map, but I wouldn’t say. 
I practically stopped momentarily. I went into low gear. You know 
how slow your car goes. I couldn’t see anything. I had to go into low 
gear, moved on up in order to see. I think the stop sign was a little 
farther back this way. I came up to the stop sign and changed into low 
gear there. I couldn’t see the street at that time. I couldn’t see any- 
thing, that is why I went into low gear. I proceeded to cross on up this 
way. I changed gears back here and proceeded on. Q. Did you stop 
here? Ans.: No, sir. Mr. Brown: Now explain, if you wish. <Ans,: 
I was in low gear; I didn’t stop; I was looking out the street. J saw 
the car at the head of the hill. I had plenty of time to get across the 
street. Q. You didn’t stop up here? Ans.: No, sir. Q. That is when 
you could first get view of this street? Ans.: Yes, sir. Q. You pro- 
ceeded right on? Ans.: Yes, I proceeded right on and thought I had 
time to get across the street because the other car was at the end of the 
block. Q. You traveled right on from this point without stopping ? 
Ans.: Yes, sir. I got as far as the middle of the street, or approxi- 
mately the middle of the street, and the other car was coming at such a 
rate of speed I saw I couldn’t get the rest of the way across so I swerved 
my ear out Hilliard. I did not proceed straight from this point in low 
gear right straight across, I was changing gears about the time I realized 
Mr. Pearson’s car was going to hit me, so I swerved then. . . . He 
veered his car but not far enough. He had so much speed he would 
have turned over if he had. He would have missed me, but turned 
over. He turned over the moment of the collision. He was about on 
one wheel when he hit me. He turned over, spinned around. My car 
didn’t spin around as his did. . . . These pictures that have been 
placed in evidence were made by Mr. Sanford Brown, attorney, and I 
was along. The first time I saw Mr. Pearson’s car after I got out in 
the street, his car was in the block, but it was at the farther end of the 
block.” 

Eleven pictures were introduced by defendant, and the following oc- 
curred: “Defendant offers pictures to ilustrate the witness’ testimony. 
Plaintiff objected; objection overruled; plaintiff excepted. (The court.) 
The picture is admitted with the same restrictions as the others. The 
jury is instructed these photographs cannot be considered by you as 
substantive evidence, but may be used and considered only for the pur- 
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pose of illustrating such testimony as has been given or will be given 
by this witness. Q. Miss Luther, yesterday I handed you a number of 
pictures, which I now place back in your hand—please look those over. 
A. (Witness looks over pictures.) Q. State whether or not vou were 
present at the taking of each and every one of those pictures? Plaintiff 
objected; objection overruled; plaintiff excepted. Yes, they were taken 
at two different times. Mrs. Brown was along one time. The other 
time you and I made them. The condition existing cn 21 May, 1936, 
the date of this collision, had not changed as to any of these different 
views represented by these pictures, except the signboard had been 
moved. As to how far, the Outdoor man said yesterday it was ten feet. 
Q. These pictures, state whether they are true representations of those 
views? Plaintiff objected; objection overruled; plaintiff excepted. 
Ans.: Yes, sir. Plaintiff moved to strike out answer; denied; plaintiff 
excepted.” A photographer was introduced by plaintiff, who took 
three pictures about the time of the trial, some time after the collision. 
“(My. Walton.) 1 would like to offer these pictures in evidence, these 
three pictures. Defendant objected; objection sustained; plaintiff ex- 
cepted.” . 

J. L. West, a former witness for plaintiff, was recalled by plaintiff 
and testified: “Q. Mr. West, I show you a photograph here and ask 
you whether or not the picture shown on there is a true representation 
of the intersection as you saw it from this window at the time of the 
accident about which you have testified: Ans.: It is. Q. I believe vou 
stated on direct examination you were sitting in the last window at the 
rear of that house? Ans.: Yes, sir. Q. What window were you sitting 
inf <Ans.: The rear window. (Mr. Walton.) The plaintiff offers this 
picture in evidence. Defendant objected; objection sustained; plaintiff 
excepted. (The court.) The pictures cannot be used as evidence. (Mr. 
Walton.) I ask that they be introduced and identified. It is only for 
the purpose of interpreting and explaining this witness’ restimony which 
he has already made and at this time makes on the witness stand. (The 
court.) This is sort of a reversal in the usual order of using a photo- 
graph. (Mr. Walton.) It is the same theory you let theirs in, your 
Honor, please. (The court.) The other witness had photographs which 
she took herself and testified about. (Mr. Walton.) She uever did 
testify she took the photographs, she said Mr. Brown took them. (The 
court.) The pictures are not offered under the same cireumstances as 
the pictures taken for the defendant. I will allow you to use these 
pictures where they are properly shown to be taken and properly identi- 
fied by any witness testifying on the witness stand. He may use them 
to explain his testimony. That is the only purpose they could be per- 
mitted. (Mr. Walton.) Your Honor is permitting the other pictures 
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to be introduced under the same theory. (The court.) No, sir. You 
may think that, but J admitted them under entirely different circum- 
stances. Q. Have you been about that scene of this intersection re- 
cently? Ans.: I was there yesterday morning. Q. State whether or 
not conditions there now are substantially similar to those existing there 
at the time this accident occurred, particularly with reference to the visi- 
bility of this intersection from where you were sitting? Defendant ob- 
jected; objection sustained; plaintiff excepted.” The defendant Olivette 
Luther, in rebuttal, stated that the conditions were not the same as at 
the time of the collision. Both parties introduced evidence corrobor- 
ating their version of the collision. There was evidence that the cars 
were damaged and both plaintiff and defendant injured—defendant ser1- 
ously so. 

The plaintiff introduced an ordinance of the city of Asheville, N. C., 
as follows: 

“Section 72. Vehicle Entering Through Highway or Stop Intersec- 
tion. (2) The driver of a vehicle shall stop as required by this act at 
the entrance to a through highway and shall yield the right of way to 
other vehicles which have entered the intersection from said through 
highway or which are approaching so closely on said through highway 
as to constitute an immediate hazard, but said driver having so yielded 
may proceed, and the drivers of all other vehicles approaching the inter- 
section on said through highway shall yield the right of way to the 
vehicle so proceeding into or across the through highway. (b) The 
driver of a vehicle shall likewise stop in obedience to a stop sign as re- 
quired herein at an intersection where a stop sign is erected at one or 
more entrances thereto although not a part of a through highway, and 
shall proceed cautiously, yielding to vehicles not so obliged to stop 
which are within the intersection or approaching so closely as to con- 
stitute an immediate hazard, but may then proceed.” 

The issues submitted to the jury and their answers thereto were as 
follows: 

“1. Was the property of the plaintiff damaged by the negligence of 
the defendant as alleged in the complaint? Answer: ‘No.’ 

“2. Was the plaintiff personally injured and damaged by the negli- 
gence of the defendant as alleged in the complaint? Answer: ‘No.’ 

“3. Was the defendant damaged by the negligence of the plaintiff as 
alleged in the answer? Answer: ‘Yes.’ 

“4, Did the defendant by her own negligence contribute to any injury 
which she received and as alleged in the replv of the plaimtiff? Answer: 
‘No’ 

“5, What amount of damages, if any, is plaintiff entitled to recover — 
of the defendant? Answer: ............ ; 
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“6, What amount of damages, if any, is defendant entitled to recover 
of the plaintiff? Answer: ‘$3,000.’ ” 

The material exceptions and assignments of error and other necessary 
facts will be considered in the opinion. 


Harkins, Van Winkle & Walton for plaintrff. 
Sanford W. Brown and J. W. Haynes for defendant. 


Crarxson, J. The questions involved: First. Did the trial court 
err in refusing to grant motion for judgment of nonsuit on counterclaim 
of defendant? We cannot so hold. 

At the close of defendant’s evidence and at the close of all the evidence 
the plaintiff, in the general county court of Buncombe County, made 
motions for judgment as in case of nonsuit as to defendant’s counter- 
claim. C.8., 567. These motions were overruled and affirmed on ap- 
peal to the Superior Court. In this we see no error. 

The evidence which makes for plaintiff’s claim, or tends to support 
his cause of action, is to be taken in its most favorable light for the 
plaintiff, and he is entitled to the benefit of every reasonable intend- 
ment upon the evidence and every reasonable inference to be drawn 
therefrom. 

The evidence was to the effect that, although there was a stop signal, 
the view of Hilliard Street coming into it from Church Street going 
north was obstructed. Jt was a blind corner. Defendant slowed up 
and went into low gear, she eased out into the street. Had to get out 
into Hillard Street before she could see out in the street, and if plain- 
tiff had been traveling at a moderate rate of speed, in accordance with 
the law, she would have had plenty of time to get ecross the street. 
Before entering Hilliard Street she practically stopped momentarily, 
then proceeded, going less than 10 miles an hour. When she first saw 
plaintiff he was at the end of the block and she thought she had plenty 
of time to get across the street. “He was certainly flying, he was going 
very fast, about 60 miles per hour, I imagine.” She was in the inter- 
section and he was some 200 feet from it. He gave no signal, he was 
not slowing up; she got as far as the middle of the street and saw plain- 
tiff’s car was coming at such a rate of speed that she could not get 
across the street and would be hit, so she swerved her car. 

In Jones v. Bagwell, 207 N. C., 378, at p. 386, it is written: “It is 
well settled that contributory negligence is plaintiff’s negligent act oc- 
curring and cooperating with defendant’s negligent act in producing 
injury. Neghgence and contributory negligence do not essentially 
differ. Luske v. Walton, 198 N, C., 741. The burden of proving negli- 
gence is on plaintiff, that of contributory negligence is on defendant. 
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In Elder v. R. R., 194 N. C., 617 (619), citing authorities, is the fol- 
lowing: ‘Originally, under C. §., 567, in cases calling for its applica- 
tion, there was some question as to whether a plea of contributory negli- 
gence (the burden of such issue being on the defendant) could be taken 
advantage of on a motion to nonsuit, but it is now well settled that such 
may be done when the contributory negligence of the plaintiff is estab- 
lished by his or her own evidence, as he or she thus proves himself or 
herself out of court.’ ” 

In Hendrix v. R. R., 198 N. C., 142 (144), it is written: “It 1s well 
settled in this jurisdiction that the violation of a town or city ordi- 
nance, or State statute, is negligence per se, but the violation must be 
the proximate cause of the injury. Ordinarily this 1s a question for 
the jury if there is any evidence, but if there is no evidence that the 
violation of the ordinance or statute is the proximate cause of the in- 
jury, this is for the court to determine.” 

If there is more than a scintilla of evidence, contributory negligence 
is for the jury. Woseley v. R. #., 197 N. C., 628. There must be a 
casual connection between the negligent act and the injury. The 
negligence must be the proximate cause or one of the proximate causes 
of the injury. N.C. Code, 1935 (Michie), sec. 2617 (a), requires under 
certain conditions that motor vehicles must come to a full stop at high- 
way crossings. In the section is the following: “This section shall not 
interfere with the regulations prescribed by towns and cities. No failure 
so to stop shall be considered contributory negligence per se In any action 
for injury to person or property; but the facts relating to such failure to 
stop may be considered with other facts in determining negligence.” 

The city of Asheville passed an ordinance requiring persons to stop 
before entering Hilliard Street, but there are limitations in the ordi- 
nance: “And shall proceed cautiously, yielding to vehicles not so obliged 
to stop which are within the intersection or approaching so closely as 
to constitute an immediate hazard, but may then proceed.” The testi- 
mony of defendant was that she was in the intersection and plaintiff 
was some 200 feet away. 

Section 2618(D) is as follows: “Fifteen miles per hour in traversing 
an intersection of highways when the driver’s view is obstructed. A 
driver’s view shall be deemed to be obstructed when at any time during 
the last one hundred feet of his approach to such intersection he does 
not have a clear and uninterrupted view upon all of the highways enter- 
ing such intersection for a distance of two hundred feet from such inter- 
section.” 

The street intersection, to say the least, was a peculiar one. Plain- 
tiff was coming east on a 7 per cent down grade on Hilliard Street into 
the intersection of Church and Hilliard streets. His view was ob- 
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structed. The defendant was driving north on Church Street, 24 feet 
in width, and had to drive into Hilliard Strect, upgrade, before she 
could see, on account of the concrete wall and evergreen hedge to her 
left—-the direction from which plaintiff was coming. She was in the 
intersection when she saw plaintiff 200 feet away coming at 60 miles 
per hour. She had the right of way, and the evidence indicates that she 
was trapped by plaintiff’s speed. Whether her failure to stop was the 
proximate cause of the injury was at least a question of fact for the 
jury to determine and not one of law for this Court. 

Second. Did the trial court err in refusing to submit to the jury 
special instructions as requested and err in his charge to the jury in 
response to an inquiry from juror? We think not. 

Under the view we take of the evidence, we think plaintiff’s prayers 
for special instructions, as requested, were properly refused, but the 
court below gave same in substance. The court defined correctly neghi- 
gence, contributory negligence, and proximate cause under the respec- 
tive issues, and charged: “So when plaintiff has shown by the greater 
weight of the evidence that the defendant failed to exercise due care, 
and that in the failure to exercise due care she violated some legal duty 
to the plaintiff, and such failure on her part was the proximate cause 
of the collision and consequent injuries, then he will have established 
actionable negligence, so if you find by the greater weight of the evi- 
dence, it being the duty of the defendant to obey all the laws of the 
State and the city to stop at the intersection before entering, if you 
find she did not stop as required by law, and if you find her failure to 
stop at the intersection before entering it was the proximate cause of the 
collision, then you would, and it would be your duty to answer the first 
issue ‘Yes,’ or if you find by the greafer weight of the evidence that the 
defendant, Miss Luther, drove her car into the intersection at a rate of 
speed in excess of fifteen miles an hour, that would be negligence, and if 
you find that the speed of the car, if vou find she did drive at that speed 
into the intersection was the proximate cause of the collision, then it 
would be your duty to answer the first issue ‘Yes. The violation of 
any law or ordinance enacted or intended for the preservation or pro- 
tection of the life, limb, or property is negligence in itself, and when 
it is shown by the greater weight of the evidence that such negligence 
was the proximate cause of the injuries complained of, then it would be 
actionable negligence, and you would answer the first issue ‘Yes. The 
violation of any law or ordinance enacted or intended for the preserva- 
tion or protection of the life, limb, or property is negligence in itself, 
and when it is shown by the greater weight of the evidence that such 
negligence was the proximate eause of the injuries complained of, then 
it would be actionable negligence, and you would answer the first issue 
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‘Yes.’ Not every negligent act is actionable negligence. Defendant 
may have been however negligent, if her negligence resulted in no injury 
as the proximate result of the injury, then it is not actionable negli- 
gence; only when negligence becomes the proximate cause of the injury 
does it establish liability on the part of the defendant. The court 
charges you it is a violation of the law to drive an automobile past the 
stop sign on Church Street at this intersection without bringing the car 
to a stop. The court charges you it would be a violation of the law to 
drive a car up Church Street into the intersection at a rate of speed in 
excess of fifteen miles an hour at this point.” The charge covers clearly 
the law applicable to the facts. 

Inquiry of the juror was as follows: “(Court.) Gentlemen, I take it 
you have not arrived at a verdict. First juror: We have all agreed 
that both parties were negligent. Second juror: Your Honor, the 
movement of the defendant’s car into this hazardous place, it seems to 
have a tendency we don’t get that cleared up exactly—in other words, 
what we have in mind is as to its stillness to a stop or whether coming in 
there it could gradually be moved and not necessitate a standstill. 
(Court.) Gentlemen, these parties are to be judged by the jury in the 
light of the circumstances in which they appeared to have been at the 
time. (Court.) The violation of a statute is not necessarily actionable 
negligence, but it is negligence, but not necessarily such negligence as 
would warrant a recovery against the party violating it unless the jury 
shall find by the greater weight of the evidence that the movement of the 
car of the defendant in entering the intersection was not in accordance 
with the standard of the prudent man, then it would be negligence, 
actionable negligence; in other words, the defendant is required to exer- 
cise that care which is commensurate with the circumstances in which 
she is placed; due care 1s that care which any person of ordinary pru- 
dence would have used in the same circumstances. If she failed to exer- 
cise due care in entering the intersection, regardless of whether she was 
violating the statute or not, if she failed to exercise due care, it would 
be negligence, because the duty she owed to the plaintiff was to exercise 
due care. Due care is a well defined meaning in the law, and that is 
always measured by the standard of what a person of ordinary pru- 
dence would have done under the same circumstances. If she failed to 
exercise that care, the next question that comes to the jury is, Was her 
failure the proximate cause, that is, the cause of the collision, the cause 
without which it would not have occurred? Suppose, for instance, that 
the jury should have found she stopped at the intersection, she stopped 
before entering, and then have done the same thing she says she did, if 
she was exercising due care when she drove into the intersection in the 
manner in which she contends she did. Every person is charged with 
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the duty in operating an automobile to exercise due care. Neither party 
is required, under the law, to anticipate the other party will violate the 
law. If the driver of an automobile sees another car approaching him 
in the middle of the street, he has the right to assume, before the car 
gets to him, the party driving the car in the middle of the street will go 
to his own side of the road, and he has the right to act upon that as- 
sumption, so if the plaintiff was coming down the street, he had the 
right to assume every person crossing that intersection would obey the 
law and not cross the intersection without ascertaining the condition of 
the traffic in it. On the other hand, the defendant had the right to 
assume, if she saw the plaintiff driving down the hill a: a rapid rate of 
speed, she had the right to assume before he got to the crossing he 
would bring his car down to the speed required by law and bring him- 
self within the law before he reached the intersection. She had a 
right to assume he would do that and to act upon that assumption, and 
she could act upon it without being held guilty of negligence. It is a 
question of what a person of ordinary prudence would have done under 
those circumstances. There is no degree of care to be used. The test 
is whether the care that was exercised was such care as a person of 
ordinary prudence should have used when confronted by the same situ- 
ation, charged with a like duty. A person handling sticks of dynamite 
would be required to use that care which a person of ordinary prudence 
should use when handling dynamite. A person handling stovewood 
would be required to use that degree of care which a person of ordinary 
prudence should use when handling stovewood. It would naturally, of 
course, require more care in handling dynamite than in handling stove- 
wood. But the test is:‘What would a person of ordinary prudence have 
done under those circumstances, what would you or any other person 
of ordinary prudence have done when confronted and placed in the same 
situation?’ Both parties are held to the degree of care which a person 
of ordinary prudence should have used under the circumstances in which 
they were placed; as I say, both parties may rely upon the other party 
or assume the other party will obey the law, and if one violates the law, 
then the question is whether that violation was the cause of the accident. 
Proximate cause is that cause without which it would not have hap- 
pened, the actual cause that produced the collision, and that is the ques- 
tion you have to decide, of course, and you must decide it from the evi- 
dence as you heard it here, measure the conduct of the parties by the 
rule of the prudent man.” 

Taking the charge in connection with the charge previously given, 
that it was the duty of the defendant “to stop at the intersection before 
entering,” ete., we see no prejudicial or reversible error. 
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Third. Did the trial court err in its ruling as to the introduction of 
certain evidence? This relates to the photographs exhibited by defend- 
ant. They were not introduced as substantive evidence. 

In Elliott v. Power Co., 190 N. C., 62 (65), it is said: “Plaintiffs 
excepted because certain pictures were submitted to the jury. All 
of these pictures were used to explain the witnesses’ testimony to 
the jury. It was not error for the court to allow the jury to con- 
sider the pictures for this purpose and to give them such weight, if 
any, as the jury may find they are entitled in explaining the testi- 
mony.” Honeycutt v. Brick Co., 196 N. C., 556; Kelly v. Granite Co., 
200 N. C., 326. We think they were competent and the restriction prop- 
erly made “cannot be considered by you as substantive evidence, but 
may be used and considered only for the purpose of illustrating such 
testimony as has been given or will be given by this witness.” After 
plaintiff had objected and excepted to these pictures, it seems about the 
time of the trial he had a photographer take three pictures. The plain- 
tiff then recalled J. L. West, who had theretofore testified for plaintiff, 
and asked certain questions in regard to the photographs. The defend- 
ant objected, and the objection was sustained. 

The defendant, Olivette Luther, in rebuttal testified that the condi- 
tions were not the same as at the time of the collision. Thus there was 
evidence, pro and con, as to the similarity of conditions. We think, 
under the facts and circumstances of this case, the matter was in the 
sound discretion of the trial court. N.C. Handbook of Evidence (Lock- 
hart), sec. 277; Hampton v. R. R., 120 N. C., 584. The court below 
overruled all the exceptions and assignments of error made by plaintiff 
in the general county court and found no error in the judgment. On 
the whole record we see no prejudicial or reversible error. 

The judgment of the court below is 

Affirmed. 





TOWN OF EAST SPENCER v. ROWAN COUNTY, THE BOARD OF COM- 
MISSIONERS OF ROWAN COUNTY, anp THE BOARD OF EDUCA- 
TION OF ROWAN COUNTY. 


(Filed 24 November, 1937.) 


1. Schools §§ 8, 9—County board of education has no jurisdiction over or 
duty in respect to maintenance of schools in special charter district. 


Where a school district with boundaries practically coterminous with 
an incorporated town is created by the private act incorporating the town, 
ch. 74, Private Laws of 1901, and thereafter the act of incorporation is 
amended by striking out the provision in regard to the school district and 
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inserting in lieu thereof an act requiring the board of aldermen of the 
town to elect a school committee, and giving such schocl committee com- 
plete supervision over the schools of the district and the right to receive 
all school funds allotted from the State or the county, ch. 70, Private 
Laws of 1923, the amendment constitutes the district a special charter 
district within the meaning of sec. 3, ch. 186, Public Laws of 1928 (N. C. 
Code, 5887) and an indebtedness incurred by the district for schools 
therein erected without the approval of the board of county commissioners 
or the county board of education is a debt of the district and not of the 
county, and said boards properly refused a demand of the district to 
build said schools, the said boards having been relieved by the act creating 
the special charter district of any duty in respect to and all jurisdiction 
over the schools in the district (N. C. Code, 5430). 


2. Schools § 32: Counties § 10—County has discretionary power to assume 
special charter district debt incurred for constitutional school term. 


By virtue of N. C. Code, 5599, the board of education of a county, with 
the approval of the board of county commissioners, has the discretionary 
power to assume the indebtedness of a special charter district of the 
county when such indebtedness was incurred by the district for the pur- 
pose of constructing and equipping schools necessary for the maintenance 
of the constitutional school term therein. 


3. Same: Mandamus § 2b——County may assume debt of school district in 
its discretion, but mandamus will not lie to compel it to assume debt 
of one district when it has not assumed debt of other districts. 


The power of a county to assume the debt of a special charter school 
district, when such debt was contracted by the district for the erection 
and equipment of schools necessary to the maintenance of the constitu- 
tional school term therein, is a discretionary power, and mandamus will 
not lie to compel the county to assume such debt unless the district shows 
a clear legal right to have the county assume such debt by showing that 
the county had assumed the debt of other special charter districts within 
its boundaries, and where there is no finding by the jury, or by the court 
with the consent of the litigants, that the county had assumed like debts 
of other districts of the county, mandamus proceedings against the county 
should be dismissed, and a finding that the county, in the exercise of its 
discretion, had from time to time appropriated and paid to other districts 
money in aid of such districts in the construction and equipment of school- 
houses therein, or as partial payments on the indebtedness of such dis- 
tricts, is not a finding that the county had assumed the indebtedness of 
said districts, or any part thereof. 


Appra by defendants from Pless, J., at May Term, 1937, of Rowan. 
Reversed. 

This is an action to compel the defendants by a writ of mandamus: 

(1) To assume the payment of certain bonds heretofore issued by the 
plaintiff as a special charter school district of Rowan County, aggre- 
gating the sum of $44,000, for the purpose of providing money for the 
construction and equipment of schoolhouses which are located in said 
district, and which were reasonably necessary for the maintenance and 
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operation of schools in said district, as a part of the general and uni- 
form system of public schools in this State, as required by sec. 3 of 
Art. IX of the Constitution of North Carolina; 

(2) To levy annually on all the taxable property in Rowan County 
a tax sufficient to raise money required to pay said bonds and to collect 
said money and apply the same to the payment of said bonds as they 
shall severally become due; and 

(3) To pay to the plaintiff the sum of $438,200, and thereby reimburse 
plaintiff for money heretofore paid by it on account of bonds issued by 
it for said purpose. 

This action was begun on 22 September, 1936, in the Superior Court 
of Rowan County, and was tried at May Term, 1937, of said court. 
Judgment was rendered as follows: 

“This cause coming on to be heard at the May Term, 1937, of the 
Superior Court of Rowan County, before his Honor, J. Will Pless, Jr., 
judge presiding, and a jury, and it having been agreed that judgment 
may be signed out of the county and out of term, and now coming on to 
be heard at Statesville, N. C., and it appearing to the court that the 
defendants demanded a trial of the issues of fact arising upon the plead- 
ings by a jury, and a jury at the May Term, 1937, of the Superior Court 
of Rowan County having answered the issues as follows: 

“1, Did the town of East Spencer lawfully issue and sell $60,000 
of bonds for the purpose of providing buildings and equipment for 
schools conducted and operated within said district, as alleged in the 
complaint? Answer: “Yes.” 

“2. Were the proceeds of said bonds used by the plaintiff for the 
purpose of providing buildings, equipment, and sites for schools in said 
district, as alleged in the complaint? Answer: “Yes.” 

“3, What amount of said bonds so issued are still outstanding for 
schools for white children in said district? Answer: “$37,000, with 
interest from 1 January, 1937.” 

“ “4, What amount of said bonds so issued are still outstanding for 
schools for colored children in said district? Answer: “$7,000, with 
interest from 1 January, 1937.” 

“*5, Were the buildings, equipment, and site constructed and used 
by the plaintiff in 1922 reasonably essential and necessary for the con- 
duct and operation of the six months school term for white children, 
at the time they were acquired and constructed, as contemplated by 
sec. 3 of Art. IX of the Constitution of North Carolina? Answer: 
“Yes.” 

“ “6. Are the said buildings and facilities reasonably necessary for the 
conduct of the constitutional six months school term of said district? 
Answer: “Yes.” 
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“<7, Were the buildings, equipment, and site constructed and used 


by the plaintiff in 1922 reasonably essential and necessary for the con- 
duct and operation of the six months school term for colored children 
at the time they were acquired and constructed, as contemplated by 
sec. 8 of Art. IX of the Constitution of North Carolina? Answer: 
“Ves.” 

«8. Are the said buildings and facilities reasonably necessary for the 
conduct of the constitutional six months school term of said district? 
Answer: “Yes.” ’ 

“Independently of the verdict of the jury, and by consent of counsel 
for plaintiff and counsel for defendants, the court finds the following 
facts: 

“1, That prior to the issuance of school bonds, the construction of 
school buildings, and the purchase of equipment for said buildings by 
the plaintiff, as alleged in the complaint, the mayor of the town of East 
Spencer appeared before the defendant, the Board of Education of 
Rowan County, and orally demanded that the defendants furnish school 
buildings and equipment reasonably necessary for the conduct of schools 
in said town for the constitutional six months term; that said demand 
was refused, and that thereupon and thereafter the town of East Spencer 
proceeded according to law to provide for said school buildings and 
equipment, and issued bonds to pay for said school buildings and equip- 
ment, as alleged in the complaint. 

“2. That the plaintiff has paid as interest on said bonds since 22 
September, 1933, which date is within three years next preceding the 
institution of this action, the sum of $1,320 on 1 January and July of 
each year thereafter, or the total amount of $9,240, and is entitled to 
judgment against the defendants for said amount. 

“3. That the present school bonded indebtedness of the town of East 
Spencer, or of East Spencer Special Charter School District of 
Rowan County, in the principal sum of $44,000, with interest as here- 
tofore stated, represents the unpaid balance of the original school 
bonded indebtedness of said district in the principal sum of $60,000, 
represented by 60 bonds, each for the sum of $1,000, and due and pay- 
able as follows: $2,000 annually from 1 July, 1925, to 1 January, 1936, 
inclusive; $3,000 annually from 1 July, 1936, to 1 July, 1939, inclu- 
sive, and $2,000 annually from 1 July, 1940, to 1 July, 1952. 

“4, That the town of East Spencer has heretofore paid on the prin- 
cipal of said bonded indebtedness the sum of $16,000 and the sum of 
$43,520 as interest on said bonded indebtedness. 

“4-A. That prior to the institution of this action the plaintiff filed 
formal demand on the defendants that they assume the payment of the 
indebtedness incurred by the plaintiffs for the construction of school 
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buildings in the town of East Spencer, and that the defendants reim- 
burse the plaintiff for all money paid by it on account of the bonds 
issued by the plaintiff for the construction of said buildings, and that 
said demand was refused by the defendants. 

“5. That the defendant the Board of Education of Rowan County, 
between 1922 and 1928, with the approval of the defendant the Board 
of Commissioners of Rowan County, let contracts for, erected and 
equipped new school buildings in the following school districts of Rowan 
County, the said defendant borrowing from the State Literary Fund 
and the State Special Building Fund one-half the cost of the erection 
of said buildings, and paying same to said districts, and said districts 
each paying the remaining half of said cost out of bonds issued by said 
district, the said one-half of the cost of said buildings in said districts 
being as follows: 


Granite Quarry School District, No. 7.0000... $ 20,000.00 
Special School Tax District, No. 3, China Grove Township.. 32,000.00 
Woodleaf Special School Tax District... 38,000.00 
Cleveland Special School Tax District... 24,000.00 
Mt. Ulla Special School Tax District... 24,000.00 
Providence Special School Tax District... 20,000.00 
Faith Local Tax District, Rockwell School District................ 25,000.00 


“6. That the defendant the Board of Education of Rowan County, 
with the approval of the defendant the Board of Commissioners of 
Rowan County, let the contract for, erected, and equipped a new school 
building known as the R. G. Kiser Elementary School, the said de- 
fendant borrowing from State loan funds one-half the cost of said 
building, to wit, the sum of $15,000, and applying said sum to the pay- 
ment of one-half the cost of said building, the remaining one-half 
having been paid by private subscriptions. 

“7, That on or about 15 July, 1926, the defendants assumed the pay- 
ment of the sum of $80,000 (which amount was originally borrowed 
from the State School Fund) of the bonded indebtedness of the Salis- 
bury Special Charter District for school purposes, in consideration of 
the said Salisbury Special Charter District having theretofore fur- 
nished tuition free in the schools of said district to children residing in 
Rowan County outside said district whose boundaries are practically 
coterminous with the corporate limits of the city of Salisbury, and 
agreeing to furnish tuition free to children residing in Rowan County 
outside the boundaries of said district for six months during each year 
for five years thereafter. 

“8. That the total bonded school indebtedness of the city of Salisbury 
as a special charter district on 15 July, 1926, was $806,000, which had 
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been reduced on 31 December, 1936, to the sum of $663,000, and that 
the assumption by the defendants of the sum of $80,000 of said in- 
debtedness on or about 15 July, 1926, was an assumption of approxi- 
mately one-tenth of the total indebtedness of the city of Salisbury for 
school purposes at the date of said assumption. 

“9, Some time during the year 1926 the defendants agreed to pay and 
did pay the sum of $30,000 to the town of Spencer in Rowan County, 
which said sum was applied by said town on its bonded school indebted- 
ness, amounting at the date of said payment to the sum of $110,000; 
that of said sum the sum of $98,000 is now outstanding, and that the 
total cost of the school buildings and equipment in the town of Spencer 
was $180,000. 

“10. That the total bonded indebtedness of Rowan County for school 
purposes amounted to $672,000 on 1 July, 1936. 

“Upon the verdict of the jury and the additional findings of fact 
made by the court, the court being of opinion that the plaintiff is en- 
titled to a writ of mandamus, requiring the defendants to assume the 
payment of and to pay the school bonded indebtedness of the plaintiff, 
the town of East Spencer, and to pay to said town the additional sum 
of $9,240, to, reimburse said town of East Spencer for the amount paid 
by it on said school bonded indebtedness within the three years next pre- 
ceding the institution of this action, as prayed in the complaint: 

“Tt is now, therefore, ordered, adjudged, and decreed that the county 
of Rowan shall forthwith assume and pay the school bonded indebted- 
ness of the town of East Spencer, or the East Spencer Special Charter 
District, in the principal sum of $44,000, with interest thereon from 
1 January, 1937, as and when the said indebtedness becomes due. 

“Tt is further ordered, adjudged, and decreed that the plaintiff re- 
cover judgment against the county of Rowan in the sum of $9,240, and 
that the county of Rowan forthwith assume and pay the said sum to 
the plaintiff, the town of East Spencer. 

“It is further ordered, adjudged, and decreed that the county of 
Rowan shall not make any levy or collect any taxes exclusively in the 
town of East Spencer or in the East Spencer Special Charter District 
for the purpose of paying said indebtedness or any part of same, and 
the property owners of said town and district are relieved of the pay- 
ment of any taxes which might otherwise be levied on said town or dis- 
trict exclusively for the year 1937, or any subsequent vear, on account 
of such debt and said debt and interest thereon, together with this judg- 
ment for $9,240, shall be paid by the county of Rowan out of revenues 
lawfully provided for that purpose. 

“The defendants will pay the costs of this action, to be taxed by the 
clerk.” 
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The defendants excepted to the foregoing judgment and appealed to 
the Supreme Court, assigning errors at the trial and error in the judg- 
ment. 


Hutchins & Parker for plaintff. 
T. G. Furr, Walter H. Woodson, Linn & Innn, and Craige & Craige 
for defendants. 


Connor, J. The town of East Spencer in Rowan County, North 
Carolina, is a municipal corporation. It was incorporated by ch. 74, 
Private Laws of North Carolina, 1901. Provisions are made therein 
for the government of said town. Its corporate limits are defined by 
section 2 of said chapter. Sections 21 and 22 of said chapter are as 
follows: 

“Sec. 21. The town of East Spencer and within a radius of one-half 
mile or less from the corporate limits of said town, east of the railroad, 
shall constitute a public school district, and the proper county authori- 
ties who have the right to lay off school districts and establish school 
districts shall proceed at once to establish a free public school district 
by the name of East Spencer District, for the school children of said 
district, and the proper authorities as provided by law shall apportion, 
appropriate and set aside for this district all the school funds it may be 
entitled to and appoint school committees to take charge, look after and 
proceed to erect, equip, and construct a public schoolhouse for the white 
children of said town, with whatever aid and donations they may be 
able to get, and said school shall be proceeded with as early as possible, 
and be in operation not later than the fall term of public schools of that 
year. The board of aldermen of said town shall apply all its school 
taxes collected from the property in said town toward this school.” 

“Sec. 22. The board of aldermen of said town shall have the right to 
borrow a sum not exceeding one thousand dollars for the purpose of 
this school, aid in erecting a schoolhouse, building a town hall or mayor’s 
office, repairing the streets of said town, and may pledge the faith and 
credit of said town to secure the same, and execute a note or bond in the 
name of the town, signed by the mayor thereof, with the seal of said 
town, and attested by the tax collector of said town. That said note or 
bond shall be valid and legal in every respect in the hands of a bona fide 
holder thereof.” 

After the organization of the town of East Spencer as a municipal 
corporation, created by ch. 74, Private Laws of North Carolina 1901, 
the said chapter was amended by the General Assembly by ch. 15, 
Private Laws of North Carolina, Extra Session 1920. By said amend- 
ment the town of East Spencer was authorized, through its governing 
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body, to issue its bonds in the sum of not less than one hundred and 
twenty-five thousand ($125,000) dollars. It was provided that if said 
bonds were issued as authorized by the General Assembly, bonds aggre- 
gating not to exceed the sum of eighty thousand ($80,000) dollars should 
be designated as “Sewerage Bonds,” and that the proceeds of said bonds, 
when sold, should be used by said town exclusively for the purpose of 
constructing and installing in said town a system of sewerage, and that 
bonds not exceeding the sum of forty-five thousand ($45,000) dollars 
should be designated as “School Bonds,” and that proceeds of said bonds, 
when sold, should be used by said town exclusively for the purpose of 
building, equipping, furnishing, and maintaining in seid town public 
schools in which tuition for children of both races in said town should 
be free. 

It does not appear from the record in this appeal that any bonds 
authorized by the General Assembly by ch. 15 of Private Laws of 
North Carolina, Extra Session 1920, were issued and sold by the town 
of East Spencer. It does appear, however, from recitals in the pre- 
amble of ch. 22, Private Laws of North Carolina 1921, that a bond 
ordinance passed by the governing body of the town of East Spencer 
as authorized by the Municipal Finance Act, 1921, was approved by a 
majority of the qualified voters of said town at an election held therein 
on 23 May, 1921. The said bond ordinance authorized the issuance by 
the governing body of the town of East Spencer of its bonds in the sum 
of $60,000 for school purposes and the levying of a tax on the property 
in said town to pay said bonds, when sold, as they should become due. 
The bonds authorized by said ordinance, and the election held approv- 
ing the said ordinance and the issuance of said bonds, were validated 
by ch. 22, Private Laws of North Carolina 1921. These bonds were 
issued and sold by the town of East Spencer. The proceeds of these 
bonds, aggregating the sum of $60,000, were used by the town of East 
Spencer for the construction of schoolhouses in said town and the 
equipment of said schoolhouses for school purposes. These are the 
bonds which are involved in this action. 

After the construction of said schoolhouses and the purchase of 
equipment for said schoolhouses by the town of East Spencer, ch. 70, 
Private Laws of North Carolina 1923, was enacted by the General As- 
sembly of this State. By said chapter, sec. 21 of ch. 74, Private Laws 
of North Carolina 1901, was stricken from said chapter and the follow- 
ing was inserted in lieu thereof: 

“The board of aldermen of the town of East Spencer shall elect and 
appoint school committees for the respective public or graded schools 
within said town, and the school committee shall have charge of said 
schools, the buildings belonging to said schools, the power to elect teach- 
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ers, and have general supervision over all school property within said 
town, and that all school funds, either State, county, or city, going to 
or belonging to the schools of said town, which is District Number 
Eight, shall be paid to the treasurer of said town, and said treasurer 
shall disburse all school funds for school purposes on warrants issued 
or to be issued by the school committee of said town; and the Board of 
Education of Rowan County and the superintendent of public instruc- 
tion of said county are hereby directed and authorized to turn over to 
the treasurer of said town all school funds belonging to or going to the 
school districts of said town.” 

By virtue of ch. 70, Private Laws of North Carolina 1923, the school 
district known as East Spencer District in Rowan County, which was 
established by sec. 21, of ch. 74, Private Laws of North Carolina 1901, 
and whose boundaries are practically coterminous with the corporate 
limits of the town of East Spencer, a municipal corporation, became a 
special charter district of Rowan County, as defined by sec. 38, of ch. 
136, Public Laws of North Carolina 1923, N. C. Code of 19385, sec. 
5387. Since the enactment of said ch. 70, Private Laws of North 
Carolina 1928, the schools of said district have been under the exclusive 
control and supervision of the school committee elected or appointed by 
the board of aldermen of the town of East Spencer. The school build- 
ings now located in said district were constructed by the said school 
committee, without the approval of the Board of Education or the 
Board of Commissioners of Rowan County. The indebtedness incurred 
by the town of East Spencer for the construction and equipment of 
said buildings was incurred without the approval of either the said 
board of education or the said board of commissioners. The said in- 
debtedness is not the indebtedness of Rowan County, but is the in- 
debtedness of the town of East Spencer, lawfully incurred by said town, 
with the approval of the General Assembly of this State and of a ma- 
jority of the qualified voters of said town of East Spencer. 

Prior to the construction of the schoolhouses in the town of East 
Spencer, which were required for the operation of public schools in said 
town, the mayor of East Spencer appeared before the Board of Educa- 
tion of Rowan County and demanded that said board and the Board 
of Commissioners of Rowan County construct in said town school build- 
ings reasonably necessary for the maintenance and operation of schools 
in said town for a minimum term of six months. This demand was 
refused, and properly so. The General Assembly, by the enactment of 
ch. 70, Private Laws of North Carolina 1923, had relieved both said 
boards of any duty with respect to the schools in the town of East 
Spencer, and had deprived the said boards of any power or jurisdiction 
over said schools. Sec. 30, of ch. 186, Public Laws of North Carolina 
1928, N. C. Code of 1935, sec. 5430. 


434 IN THE SUPREME COURT. [212 


Bast SPENCER v. Rowan Country. 


rm mre ne ce 


The power of the Board of Education of Rowan County, with respect 
to the bonded indebtedness of the town of East Spencer at the date of 
the commencement of this action, is conferred by statute, which is as 
follows: 

“The county board of education, with the approval of the board of 
commissioners, may include in the debt service fund in the budget 
(z.e., the May budget, which the board is required by statute to prepare 
each year. See N. C. Code of 1935, sec. 5596), the indebtedness of all 
districts, including special charter districts, lawfully incurred in erect- 
ing and equipping school buildings necessary for the six months school 
term, and when such indebtedness is taken over for payment by the 
county as a whole, and the local districts are relieved of their annual 
payments, then the county funds provided for such purpose shall be de- 
ducted from the debt service fund prior to the division of this fund 
among the schools of the county as provided in this section.” N. C. 
Code of 1935, see. 5599. 

By virtue of the provisions of this statute the defendant the Board 
of Education of Rowan County, with the approval of the defendant the 
Board of Commissioners of Rowan County, had the power to include 
in the debt service fund in its May budget of any year prior to the com- 
mencement of this action the indebtedness of the town of East Spencer, 
as a special charter district of Rowan County, in the sum of $44,000, 
and evidenced by its bonds, which was lawfully incurred by said town in 
erecting and equipping school buildings in said town necessary for the 
maintenance and operation in said town of schools for a minimum term 
of six months during each year, and thereby assume the payment of the 
sald indebtedness as an obligation of Rowan County, with the result 
that the property in said town would be relieved of taxes for the pay- 
ment of said indebtedness. 

It is expressly provided in said statute that the power conferred 
thereby on the board of education of a county in this State, with respect 
to the assumption of the indebtedness of a district of the county, shall 
be exercised by said board in its discretion. When the board of educa- 
tion of a county has, in the exercise of its discretion, under the pro- 
visions of the statute, assumed the indebtedness of a district of the 
county, such assumption is valid, and will be enforced by the courts of 
this State. It was so held by this Court in Marshburn v. Brown, 210 
N. C., 331, 186 S. E., 265. In the opinion in that case it is said: 

“Tt is the mandate of the Constitution of this State that the General 
Assembly shall provide by taxation and otherwise for a general and uni- 
form system of public schools wherein tuition shall be free of charge to 
all children of the State between the ages of six and twenty-one years. 
This constitutional mandate contemplates that the system of public 
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schools which it is the duty of the General Assembly to provide for all 
the children of the State shall be a State system, to the end that every 
child in the State between the ages of six and twenty-one years, without 
regard to the county in which such child shall reside, shall have an 
opportunity, at least, to attend a school in which standards set up by 
the State are maintained. When provision has been made by the Gen- 
eral Assembly for a State system of public schools, as contemplated by 
the Constitution, it is the duty of the board of county commissioners 
of each county in the State to maintain in each school district in its 
county one or more schools for a term of at least six months in each 
year. Adequate buildings and equipment are manifestly required for 
the maintenance and operation of these schools. N. C. Code of 1935, 
sec. 5467. It is, therefore, the duty of the board of county Commis- 
sioners of each county in the State to provide for the construction and 
equipment of adequate school buildings in each district of its county. 
When, for any reason, the board of county commissioners of a county 
has failed to perform this duty, and the buildings and equipment neces- 
sary for the maintenance and operation of schools for the minimum 
term required by the Constitution have been provided by the district 
by the issuance of bonds or otherwise by statutory authority, the board 
of commissioners, at the request of the board of education of the county, 
may assume the indebtedness of the district and thereby relieve the dis- 
trict of the burden of such indebtedness. In such case the board of 
county commissioners is performing the duty which the Constitution 
imposes upon said board in the first instance. In Reeves v. Board of 
Rducation, 204 N. C., 74, 167 S. E., 454, it is said: ‘There is no 
sound reason why a school district should have to pay out of its own 
taxable property a debt which the Constitution and the laws of the 
State impose upon the county. The authority for the assumption by 
the county of the bonded debt of the various school districts 1s contained 
in sec, 6, ch. 180, Public Laws 1925, as amended by ch. 239, secs. 4 and 
5, Publie Laws 1927, N. C. Code of 1935 (Michie), sec. 5599.’ ” 

While, ordinarily, the question as to whether the board of education 
of a county shall assume the indebtedness of a district, under the pro- 
visions of the statute, is addressed to the discretion of the board, and 
may be answered by the board in the exercise of its sound discretion, 
after a consideration of all the facts involved, there have been and 
doubtless will be cases in which the board is required to assume the 
indebtedness of a district, without the exercise of any discretion. In 
such cases the district has a clear legal right to the assumption by the 
board of its indebtedness, which may be enforced by a writ of mandamus. 
Thus in School District v. Alamance County, 211 N. C., 2138, 189 S. E., 
873, where a special charter district in Alamance County had lawfully 
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incurred an indebtedness for the purpose of constructing and equipping 
schoolhouses in the district, which were reasonably necessary for the 
maintenance and operation within the district of schools for a mini- 
mum term of six months during each year, and the Board of Education 
of Alamance County had assumed the indebtedness of other districts 
in said county, lawfully incurred for the said purpose, it was held by 
this Court that the Board of Education of Alamance County could not 
rightfully or legally refuse to assume the indebtedness of the special 
charter district, and that the district was entitled to a writ of mandamus 
to enforce such assumption. The judgment of the Superior Court in 
that case was affirmed, on the authority of Hickory v. Catawba County, 
206 N. C., 165, 173 S. E., 156. In the opinion by Clarkson, J., it 1s 
said: 

“On this record it appears that the county of Alamance has assumed 
every school debt of every school district in the county except the debts 
of the special charter districts of Mebane, Haw River, Graham, and Bur- 
lington. Having assumed some, we think it mandatory on the county 
commissioners to assume all if the Mebane district buildings, sites and 
equipment are necessary for the conduct of the constitutional school 
terms.” 

The decisions of this Court in School District v. Alamance County 
and in Hickory v. Catawba County support the contention of the de- 
fendants in the instant case that in the absence of an assumption by 
the defendants of the indebtedness of any district of Rowan County, 
the refusal of the defendants to assume the indebtedness of the plain- 
tiff, although such indebtedness was incurred for the construction and 
equipment of schoolhouses which were necessary for the maintenance 
and operation of schools in said district for a minimum term of six 
months during each year, cannot be reviewed by the courts for the 
reason that such refusal was the result of an exercise by the defendants 
of the discretion vested in them by statute. 

At the trial of this case the jury has not found by an answer to an 
appropriate issue submitted by the court, nor has the court found, with 
the consent of the plaintiff and the defendants, that the defendants 
have assumed the indebtedness of any district of Rowan County which 
was lawfully incurred by such district for the construction and equip- 
ment of schoolhouses reasonably required for the maintenance and oper- 
ation of schools in said district for a minimum term of six months 
during each year. The finding by the court, with the consent of plain- 
tiff and defendants, that the defendant the Board of Education of 
Rowan County has, from time to time, appropriated and paid to certain 
districts in Rowan County sums of money to aid such districts in the 
construction and equipment of schoolhouses in said district, or as partial 
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payments on the indebtedness of such districts, is not a finding that said 
board of education has assumed the indebtedness of said districts or any 
part thereof. Such appropriations and payments were made under 
statutory authority, and in the exercise of discretion vested by statute in 
the Board of Education of Rowan County. In the absence of an as- 
sumption by the defendants of the indebtedness of any district in 
Rowan County, the discretion vested by statute in the board of educa- 
tion of said county, with respect to the assumption by said board of the 
indebtedness of any district of the county, remains in said board. For 
this reason there is error in the judgment of the Superior Court in this 
case, 

The judgment is reversed to the end that the action may be dis- 
missed. 

Reversed. 





W. W, MARTIN anp CALLIE M. BEACH v. W. J. BUNDY, TRUSTEE (ORIG- 
INAL PARTY DEFENDANT), AND JNO. W. MARTIN, LELA FLEMING, 
KATIE BEACH, JOHN D. MARTIN, H. W. MARTIN, C. W. MARTIN, 
W. J. CARSON, BAUGH & SONS CO., ano J. W. H. ROBERTS, Guarpian 
Ap Litem or KATIE BEACH. 


(Filed 24 November, 1987.) 


1. Husband and Wife § 1—Power of married women to make contracts 
affecting property. 


By virtue of C. S., 2507, a married woman may make contracts affecting 
her personal and real property as though she were unmarried, except 
that her privy examination must be taken and her husband’s written 
consent had to conveyances of her real property, and the requirements of 
C. 8., 2515, must be met in contracts between her and her husband affect- 
ing her real property or the corpus of her personal property. N. C. Con- 
stitution, Art. X, sec. 6. 


2. Partition § 11— 


Deeds executed by tenants in common among themselves to effect a 
partition of the property are not deeds of bargain and sale and do not 
convey title, but merely destroy the unity of possession and designate the 
share of each by metes and bounds. 


3. Adverse Possession § 4a-— 

Where tenants in common, pursuant to a parol partition, take posses- 
sion in severalty and make no demand on each other for rents, issues, or 
profits, but recognize each other’s possession to be of right and hostile, the 
law will presume an actual ouster and a supervening adverse possession. 


4. Adverse Possession §§ 4a, 16—Pleadings held sufficient to raise issue 
of adverse possession of tenant in common under parol partition. 


Where it is alleged that defendant's predecessor in title went into 
possession of the locus in quo pursuant to a parol partition between him 
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and his cotenants in common, and that each tenant thereafter held his 
share so allotted in severalty and hostilely to his cotenants for more than 
twenty years, the allegations are sufficient to raise the issue of title by 
adverse possession in the tenant in common, C. S., 480, and it is error for 
the trial court to disregard the plea of title by adverse possession and 
refuse to submit the case to the jury. 


5. Estoppel § 6g——Married woman may be estopped when her acts change 
conditions so that parties may not be placed in statu quo. 


The land in question was held by tenants in commen. The husband 
of one of the tenants bought the interest of another tenant, and thereafter 
the husband and the heirs entered into a parol agreement, and pursuant 
thereto deeds were exchanged between each of the heirs and the husband 
to effect a partition, but in the deed to the husband, signed by his wife 
as one of the heirs, the wife’s privy examination was not taken and the 
certificate of the clerk was not executed as required by C. S., 2515. 
Thereafter the wife, prior to the effective date of the Martin Act (C. S., 
2507), with the written consent of her husband, coriveved the share 
allotted to her in the partition. Held: Upon the death of the wife her 
husband her surviving, her inchoate dower in the share allotted to him 
was terminated, and even conceding her joinder in the partition deed to 
him was inoperative under C. S., 2515, her heirs may be estopped under 
the doctrine of estoppel by laches as existing prior to the Martin Act. 
from setting up any interest in the share allotted to hira, since her valid 
conveyance of the share allotted to her prevents the parties from being 
placed in statu quo. 


ApreaL by defendants W. J. Bundy, trustee, John W. Martin, W. J. 
Carson, and Baugh & Sons Company, from Cranmer, J.. at April Term, 
1937, of Pitt. Reversed. 

This is an action brought by plaintiffs against certain of the defend- 
ants to restrain the sale of land (describing same), in which plaintiffs 
with their brothers and sisters (afterwards made parties defendant) 
claim a one-fifth interest. The restraining order was continued to the 
hearing. The facts of record are as follows: (1) W. G. Whichard, of 
Pitt County, N. C., died about 1875 intestate, seized and possessed of 
some 500 acres of land in Pitt County known as his “Home Place.” 
He left surviving him five children—Ashley Whichard, W. A. Which- 
ard (who married J. G. Taylor), M. L. Whichard (who married John 
W. Martin), and M. R. Whichard (who married J. J. Jones), and 
F, M. Whichard. On 7 December, 1882, Ashley Whichard and wife 
conveyed their interest in the land to John W. Martin, the deed being 
duly recorded. 

It is alleged in the answer of appealing defendants: “That in the early 
fall of 1885 the children of W. G. Whichard above named, except Ash- 
ley Whichard and John W. Martin, entered into an agreement to divide 
the W. G. Whichard land among the said children of W. G. Whichard 
and John W. Martin, the said John W. Martin taking one share or a 
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child’s part, he having purchased the share and interest of Ashley 
Whichard in said W. G. Whichard land. That they agreed to make a 
mutual partition or division among themselves, and to pass deeds to 
each other, instead of partition by special proceeding in court. That, 
pursuant to said agreement, the said children and John W. Martin 
called in Willis Whichard, a prominent citizen of the county and who 
was also a surveyor, and Marcus Manning, a surveyor, and had them 
to survey and divide said land equally and fairly among said children 
and John W. Martin, he representing one share and interest as above 
stated. That they proceeded to divide said land in five shares or lots, 
each share adjoining or running to the run of Grindal Creek on the 
north, and said shares or lots were numbered 1, 2, 3, 4, and 5. That 
said children and John W. Martin drew for said land and John W. 
Martin drew lot 1; W. A. Whichard drew lot 2; M. R. Whichard drew 
lot 3; M. L. Martin (who married John W. Martin) drew lot 4, and 
F. M. Whichard drew lot 5. That the said Willis Whichard drew the 
said division deeds and all of said children, including M. L. Martin, 
signed the said deed to John W. Martin for lot 1; and all of said chil- 
dren, including John W. Martin and wife, signed a deed to W. A. 
Whichard for lot 2; and all of said children, including John W. Martin 
and wife, M. L. Martin, signed deed to M. R. Whichard for lot 3; and 
all of said children, including John W. Martin, signed deed to M. L. 
Martin for lot +; and all of said children, including John W. Martin 
and wife, M. L. Martin, signed deed to F. M. Whichard for lot 5. The 
said deeds were all executed on 9 September, 1885, and all acknowledged 
before E, A. Moye, C. 8. C., on the same day and ordered recorded by 
him; and all of said deeds recorded in Book I-4 of the Pitt County 
registry. . . . The plaintiffs contend that the defendant’s title is 
defective, for that the certificate of probate of E. A. Moye, clerk of the 
Superior Court of Pitt County, in probating the deed of F. M. Which- 
ard, M. L. Martin et als. to John W. Martin, recorded in Book I-4, 
page 508, of the Pitt County registry, does not show that M. L. Martin 
was privately examined, nor that the clerk found the facts required to 
be found by sec. 2515 of the Consolidated Statutes of North Carolina. 
Defendant John W. Martin, opposing defendants’ contentions, alleged 
that it was not necessary to put title in John W. Martin, as he took a 
child’s part from Ashley Whichard and wife by deed, as above set out, 
and this particular deed did not pass title to John W. Martin, it simply 
allotted to him and fixed his possession and restricted his possession to 
that which was already his, and that was the case with the other tenants 
in common receiving deeds. That M. L. Martin took and accepted a 
deed for Lot No. 4 signed by John W. Martin and the other tenants in 
common, and she joined in the deeds to the other tenants in common, 
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and she was bound by her action, and was estopped to claim any part 
of Lot No. 1 deeded and assigned to John W. Martin as long as she took 
and held Lot No. 4, which she did, and her children, including the plain- 
tiffs, are estopped to now question or attack said deed or to claim any 
interest in the land described and allotted and conveyed in said deed; 
and the defendant pleads the said action of M. L. Martin as a complete 
bar and estoppel against the plaintiffs and the other children of M. I. 
Martin to claim or recover anything in this action.” 

Thereafter, on 15 January, 1895, the said M. L. Martin conveyed her 
said Tract No. 4 to J. J. Jones. “That said deed was for a valuable 
consideration set out in said deed; that her husband, John W. Martin, 
joined with her in said conveyance; that it was duly probated with her 
private examination and recorded, and the grantee went in possession 
under said deed, and he and his assigns have since held said land. That 
the said M. L. Martin, having entered into said partition agreement 
with her cotenants in common, as above set out, and having executed 
deeds to her said co-tenants in common, including the deed to John W. 
Martin, the deed in question, and having accepted deed from her co- 
tenants in common for Lot No, 4, said W. G. Whicaard land, and 
having accepted the same and held the same for more than seven years, 
nearly ten years, and having then sold the same by proper deed to J. J. 
Jones, she estopped herself to claim any right or interest in Lot No. 1 
conveyed to John W. Martin, or to claim any right or interest in the 
lots of land conveyed and allotted to the other tenants in common, and 
she never did claim or assert any right or interest in lot 1 assigned and 
deeded to John W. Martin, nor to any of the other lots assigned and 
deeded to the other tenants in common, and she died in 1902. That the 
plaintiffs and the other children of M. L. Martin are lixewise estopped 
by the said action of M. L. Martin above set out to claim or hold any 
rights or interests in the said Lot No. 1 allotted and deeded to John W. 
Martin as above set out; and the defendant pleads such acts and deed 
of M. L. Martin as a complete bar and estoppel against the plaintiffs 
and the other children of M. L. Martin to maintain this action. That 
the defendant John W. Martin has held the land in question in abso- 
lute and adverse possession, in his own right and under known and 
visible lines and boundaries, for 50 years, and under colorable title 
during said term of 50 years, and he pleads such adverse possession 
under known and visible lines and boundaries and under colorable title 
in bar to any recovery against him in this action. And on account of 
the adverse possession of the defendant for the term above set out he 
pleads the 20-year statute of limitations and the 7-year statute of limi- 
tations in bar of any recovery by the plaintiffs or any of the children 
of M. L. Martin.” 
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The defendant John W. Martin, together with his wife, Laura Mar- 
tin, whom he married after the death of M. L. Martin (his first wife), 
made a deed of trust to W. J. Bundy, trustee, to secure certain in- 
debtedness. The defendants Baugh & Sons Co. and W. J. Carson are 
holders of notes secured by the deed of trust. 

Defendants pray, in part: “That the action be dismissed at the cost 
of the plaintiffs, and that the defendant John W. Martin be adjudged 
the sole and absolute owner in fee simple of the tract of land in con- 
troversy, subject to the deed of trust in question.” 

The judgment of the court below was as follows: “This cause coming 
on to be heard before his Honor, E. H. Cranmer, judge presiding, and 
a jury, at the April Term, 1937, of the Pitt Superior Court, and being 
heard, and upon the reading of the pleadings and argument of counsel 
for plaintiffs and defendants, it appearing to the court that the deed 
from M. L. Martin and others to the defendant John W. Martin, of 
record in Book I-4, at page 505, of the Pitt County public registry, 
was void for the reason that same was not acknowledged in the manner 
provided for by law, as set out in C. §., 2515. Now, therefore, 1t is, 
upon motion of plaintiff, ordered, adjudged, and decreed that the plain- 
tiffs W. W. Martin and Callie M. Beach, together with John W. Mar- 
tin, Lela Fleming, Katie Beach, John D. Martin, C. W. Martin, and 
H. W. Martin are owners in fee of a one-fifth undivided interest in 
and to the land described in the complaint, subject only to the life estate 
of their father, J. W. Martin, as tenant by the curtesy thereon. That 
the defendant W. J. Bundy, trustee, be and he is hereby forever re- 
strained from selling the reversionary interest in the said one-fifth un- 
divided interest in said tract of land to satisfy the lien of the deed of 
trust of record in Book 8-18, at page 306, of the Pitt County public 
registry. It is further ordered and adjudged that the defendants Jno. 
W. Martin, W. J. Carson, Baugh & Sons Co., and W. J. Bundy, trus- 
tee, pay the costs of this action, to be taxed by the clerk. It is further 
ordered and adjudged that the said deed of trust as to the four-fifths 
undivided interest in favor of John W. Martin and as to the life estate 
of John W. Martin upon the remaining one-fifth undivided interest be 
and the same is hereby foreclosed, etc. . . . And this matter is 
retained for the further orders of the court with respect to the sale of 
the interest herein directed to be sold, and for no other purpose. 

EK. H. CranMeEr, 
Judge Presiding.” 


The defendants W. J. Bundy, trustee, John W. Martin, W. J. Carson, 
and Baugh & Sons Co. excepted, assigned error to the foregoing judg- 
ment, and appealed to the Supreme Court. 
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Albion Dunn for plaintiffs. 

Coburn & Coburn for W. J. Bundy, trustee, and Baugh & Sons Co. 
Julius Brown for John W. Martin. 

William S. Tyson for W. J. Carson. 


Crarxson, J. The exceptions and assignments of error of appealing 
defendants are as follows: “(1) For that the pleadings raised issues of 
fact that were material to the rights of the defendants, and under the 
law had to be passed upon by a jury, and in taking the case from the 
jury and signing the judgment, as he did, the court deprived the de- 
fendants of their rights under the law and the Constitution. (2) That 
the answers of the defendant appellants all alleged that the land in 
question was a part of the W. G. Whichard, deceased, land, and that 
it was divided by mutual agreement by and between his heirs and John 
W. Martin, the said John W. Martin having purchased the share and 
interest of Ashley Whichard, a son and heir of W. G. Whichard. That 
quitclaim or allotment deeds were passed between the said heirs, includ- 
ing John W. Martin, who had purchased the share of Ashley Whichard. 
That M. L. Martin and the other heirs of W. G. Whichard joined in a 
quiteclaim deed or allotment deed to John W. Martin and releasing and 
assigning to him Lot No. 1 of the W. G. Whichard land; and the said 
John W. Martin and the other heirs of W. G. Whichard joined in a 
quitclaim deed or allotment deed to M. L. Martin alloting and releasing 
to her Lot No. 4 of the W. G. Whichard land. That the Ashley Whieh- 
ard deed and the said two quitclaim or allotment deeds are copied and 
attached to the answers of W. J. Bundy, trustee, and also Baugh & Sons 
Co., and marked Exhibits A, B, and C, as shown in the record. That 
the complaint alleges that the land in question, the land which the plain- 
tiffs are claiming an interest in, to be Lot No. 1 in the division of the 
lands of W. G. Whichard, and with said allegation in the complaint, 
and the allegations above referred to in the said answers . . . the 
court was in error in entering judgment without a verdict of the jury. 
(3) For that it is alleged that Lot No. 4 of the W. G. Whichard land 
was allotted to M. L. Martin, and, as alleged in the answers of the ap- 
pellants, that John W. Martin and the other heirs of W. G. Whichard 
made and executed a quitclaim deed or allotment to M. L. Martin for 
said Lot No. 4, and that she took charge and possession of the same and 
more than ten years thereafter conveyed it to J. J. Jones; and they 
further pleaded that in so doing she ratified and approved said division 
and the said quitclaim division deeds or allotments, and pleaded her said 
action as an estoppel against the plaintiffs and the otner children of 
M. L. Martin to claim or hold any of the land in controversy or Lot 
No. 1; and the judgment signed by the court ignored said plea of estop- 
pel, and this was error. (4) For that the judgment signed ignored the 
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statute of limitations pleaded by the defendants, appellants, and de- 
prived them of said plea, and this was error. (5) For that in addition 
to the reasons above set out why the said judgment so signed was errone- 
ous, the defendants, appellants, say that the court placed the wrong 
construction upon the purported deed of M. L. Martin and others to 
John W. Martin, the deed or paper writing in question; for that he 
construed and treated it as a deed of bargain and sale conveying the 
land to John W. Martin, when in fact and in truth it was only a par- 
tition allotment and located and described his interest in severalty and 
conveyed nothing; for his title was derived by his deed from Ashley 
Whichard and wife, and therefore the probate to said purported deed 
or paper writing did not violate C. S., 2515, or other requirements of 
the law.” 

On the defense, set up by the appealing defendants, certain material 
facts were alleged. These facts were not tried by a jury, nor found by 
the court below by consent and a jury waived. The defenses set up were 
germane, and if found to be true were valid and would defeat the plain- 
tiffs and the claim of the others. 

N. ©., Code, 1935 (Michie), sec. 2515, is as follows: “No contract 
made between husband and wife during coverture shall be valid to affect 
or change any part of the real estate of the wife, or the accruing income 
thereof, for a longer time than three years next ensuing the making of 
such contract, or to impair or change the body or capital of the personal 
estate of the wife, or the accruing income thereof, for a longer time than 
three vears next ensuing the making of such contract, unless such con- 
tract is in writing and is duly proved as is required for conveyances of 
land; and upon the examination of the wife, separate and apart trom 
her husband, as is now or may hereafter be required by law in the pro- 
bate of deeds of femes covert, it shall appear to the satisfaction of such 
officer that the wife freely executed such contract, and freely consented 
thereto at the time of her separate examination, and that the same is 
not unreasonable or injurious to her. The certificate of the officer shall 
state his conclusions, and shall be conclusive of the facts therein stated. 
But the same may be impeached for fraud as other judgments may be.” 

In Caldwell v. Blount, 193 N. C., 560 (562-3), it is written: “It has 
been uniformly held by this Court that the deed of a wife, conveying 
land described therein to her husband, is void unless there is attached or 
annexed to said deed the certificate of the probate officer as required by 
statute. . . . (P. 563.) No deed from a wife to her husband, con- 
veying her land to him, is valid unless the officer who certifies that he 
privately examined the wife, as required by statute, shall also state in 
his certificate his conclusions that said deed is not unreasonable or 
injurious to her.” Foster v. Williams, 182 N. C., 632. See C.S., 3351. 
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Const. of N. C., Art. X, sec. 6, is as follows: “The real and personal 
property of any female in this State acquired before marriage, and all 
property, real and personal, to which she may, after marriage, become in 
any manner entitled, shall be and remain the sole and separate estate 
and property of such female, and shall not be hable for any debts, obh- 
gations, or engagements of her husband, and may be devised and be- 
queathed and, with the written assent of her husband, conveyed by her 
as if she were unmarried.” OC, S., 2506. 

C. §., 2507 (Martin Act, Pub. Laws 1911, ch. 109), is as follows: 
“Subject to the provisions of section 2515 of this chapter, regulating 
contracts of wife and husband affecting corpus or income of estate, every 
married woman is authorized to contract and deal so as to affect her 
real and personal property in the same manner and with the same effect 
as if she were unmarried, but no conveyance of her real estate shall be 
valid unless made with the written assent of her husband as provided 
by sec. 6 of Article X of the Constitution, and her privy examina- 
tion as to the execution of the same taken and certified as now required 
by law.” The effect of the Martin Act (this section), is to take mar- 
ried women out of the classification which the law recognized prior to 
its enactment and to make them, with respect to capacity to contract, 
sur juris. This section should be held to mean what it plainly says, that, 
except as to contract with her husband, in which the fcrms required by 
section 2515 must still be observed, and except in conveyances of her 
real estate, in which case her privy examination must still be taken and 
her husband’s written consent had, a married woman can now make any 
and “all contracts, so far as to affect her real and personal property,” 
in the same manner and to the same effect as if she were unmarried. 
Warren v. Dail, 170 N. C., 406 (410); Lipinsky v. Revell, 167 N. C., 
508; Hverett v. Ballard, 174 N. C., 16 (18); Brown v. Brown, 205 N. 
C,, 64. This section practically constitutes married women free traders 
as to all their ordinary dealings. 

In Harrison v, Ray, 108 N. C., 215 (216-17), it is said: “The grant- 
ors were not conveying any additional estate or interest to Oakley Har- 
rison. He had bought nothing, and they were not making him a present 
of anything. The deed only assigned to him in severalty and by metes 
and bounds what was already his. The grantors conveyed no part of 
their shares. They had no interest in the share embraced in the deed 
to Oakley Harrison, and could convey no interest therein to him or any 
one else. It was his by the conveyance from his father. He received 
no title nor estate by virtue of the deed from his brothers and sisters, 
nor could his wife. His direction to the other heirs (if given) to convey 
to himself and wife could not have the effect to make the deed a con- 
veyance of anything to his wife when it was not such as to himself. 
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The title being already in him, the deed merely designated his share by 
metes and bounds and allotted it to be held in severalty. No title passed 
by the deed, nor by any of the deeds. ‘Partition makes no degree. It 
only adjusts the different rights of the parties to the possession. Each 
does not take the allotment by purchase, but is as much seized of it by 
descent from the common ancestor as of an undivided share before par- 
tition.’ Allnatt on Partition, 124. The deed of partition destroys the 
unity of possession, and henceforth each holds his share in severalty, 
but such deed confers no new title or additional estate in the land. 2 
Bl., 186. Hence it is that in partition, whatever the form of the deed, 
there is an implied warranty of title by each tenant to all the others. 
Huntley v. Cline, 938 N.C., 458.” Jones v. Myatt, 153 N. C., 225 (230) ; 
Millard v. Smathers, 175 N. C., 60; Valentine v. Granite Corp., 193 
N.C., 578 (580-1); Insurance Co. v. Dial, 209 N. C., 339 (348). 

In Collier v. Paper Corp., 172 N. C., 75-6, we find: “Mrs. Collier 
and those claiming under her have been in continuous and exclusive 
possession since aforesaid partitions now nearly forty years. <A parol 
partition is not void, but merely yvoidable. It is not necessary to pass 
on the point whether the plat made by the surveyors at the instance of 
the executors when they executed the power, conferred by the will, to 
make partition, and which plat was adopted by them, take this out of 
the class of parol partitions. The partition is valid, since it has been 
acquiesced in for more than twenty years. Treating this as an oral 
partition, ‘Any evidence is admissible which tends to show either rati- 
fication of the partition or conduct from which the parties seeking to 
disregard it are held to be estopped from so doing.’ 30 Cyc, 164. 

The plaintiffs and defendants have been in undisputed posses- 
sion of the tracts as allotted by the executors in execution of the power 
in 1877. In Rhea v. Craig, 141 N. C., 602, it is said: ‘Where, after a 
parol partition between the tenants in common, who severally took pos- 
session, each of his part, and have continued in the sole and exclusive 
possession for twenty years without making any claim or demand for 
rents, issues or profits by any of them upon the others, but recognizing 
each other’s possession to be of right and hostile, the law will presume 
an actual ouster and a supervening adverse possession, as much so as 
where the possession was of the whole instead of a part only.’”’ Roberts 
v. Ins. Co., ante, 1. 

Conceding, but not deciding, that the partition deed made by M. L. 
Martin to John W. Martin, her husband, for lot 1 was inoperative 
under section 2515 supra, John W. Martin was the owner of one-fifth 
(1/5) interest in the 500 acres of land purchased from Ashley Whichard 
on 7 December, 1882, in his own right. 
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N. C. Code, 1985 (Michie), see. 430, reads: “No action for the re- 
covery or possession of real property, or the issues and profits thereof, 
shall be maintained when the person in possession thereof or defendant 
in the action, or those under whom he claims, has possessed the property 
under known and visible nes and boundaries adversely to all other 
persons for twenty vears; and such possession so held gives a title im 
fee to the possessor in such property against all persons not under dis- 
ability.” 

It by parol there was a division in the fall of 1885 of the W. G. 
Whichard land, and John W. Martin went into possession of the land 
at that time and he and others who claim title under him have been in 
possession of same for 20 years, in accordance with section 480 supra, 
he has a statutory fee simple title. Owens vr. Lumber Co., 210 N. C,, 
504; 8. ¢., ante, 133; Berry v. Coppersmith, ante, 50. Then again 
M. L. Martin, wife of John W. Martin, went into possession of her 
one-fifth (1/5) interest, Lot No. 4, in her own right under the par- 
tition deed or by parol division in 1885, and had possession of same and 
sold same to J. J. Jones on 15 January, 1895. The parties cannot now 
be placed in statu quo. From the long period of delay on the facts de- 
veloped the doctrine of estoppel by laches may apply. Sprinkle v. 
Holton, 146 N. C., 258 (266). 

The principle of estoppel is thus stated: “The doctrine is founded 
upon equity and good conscience; and the party claiming the estoppel 
must have done something, paid something, or in some way changed his 
position for the worse, so that he will not be left or cannot be put back 
in his former condition, in case the other party is allowed to assert his 
original rights.” Story’s Eq. Jur., Vol. 3, see. 1898 (14 ed.); Trust 
Co. vw. Wyatt, 191 N. C., 188 (186); Or Co. v. Jenkins, ante, 140 
(144-5), 

M. L. Martin, wife of John W. Martin, had only an inchoate right 
of dower in Lot No. 1, when she died this right was extinguished. Since 
M. L. Martin received the land by parol partition, and with her husband 
eonveved 1t prior to the Martin Act, the application of the doctrine of 
estoppel to her, except where the doctrine of estoppel by laches prevails, 
must be determined in the light of the law as it existed prior to the 
Martin Act, supra. The full doctrine of estoppel did not apply to a 
married woman because she was not suz guris and was under disability, 
but she could bind herself by way of estoppel by some affirmative act of 
fraud upon which a prudent man might rely to his injury in matters 
affecting her rights. Towles v. Fisher, 77 N. C., 443; Kelly Contracts 
of Married Women, p. 122; Bishop, the Law of Married Women, Vol. 
2. p. 895. The rule was stated by Smith, C. J., in Weathersbee v. Far- 
rar, 97 N. C., at p. 111, as follows: “Unless the element of fraud is 
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present in the declarations or conduct of a woman under coverture, upon 
the faith of which another has acted to his own injury, and which may 
reasonably be supposed to induce him to act, she cannot lose any of her 
just rights of property.” 

Even after the enabling statute there is authority to support the view 
that although estoppel apphes generally to women, still it does not 
apply with reference to her claim of real estate unless there has been 
actual fraud on her part. Ilarris, Contracts by Married Women, p. 
435. However the more general and better view is that “to the extent 
that new enactments liberate and remove her disabilities and enlarge her 
powers as a feme sole, and she commits acts of estoppel, they may estop 
her if sought to be enforced against her.” Cord, Legal and Equitable 
Rights of Married Women, 2nd ed., sec. 1287, and cases cited in notes 
2 and 3 thereunder; Bishop, Law of Married Women, supra,.p. 398, 
citing with approval Bodine v. Killeen, 53 N. Y., at p. 96, where .Ll/en, 
J., concludes, ““The reason of the rule ceasing with the removal of the 
incapacity, the rule fails.” Kelly, Contracts of Married Women, supra, 
pp. 122-3. 

If M. L. Martin herself was not estopped, under the prior law, those 
succeeding to her title cannot now assert her rights as they have by their 
own laches permitted another doctrine to become operative. If the pos- 
session of the land has been held adversely for twenty years, in accord- 
ance with the statute, C. 8., 430, supra, they cannot now claim the land. 

For the reasons given the judgment of the court below is 

Reversed. 








EARL LEDFORD vy. B. A. SMITH. 
(Filed 24 November, 1937.) 


1. Appeal and Error § 21— 


Where the charge is not in the record it will be presumed that the trial 
court correctly charged the law applicable to the facts. 


2. Process § 14— 


The essential elements of abuse of process are: (1) The existence of 
an ulterior purpose, and (2) a willful act in the use of the process not 
proper in the regular prosecution of the proceeding. 


3. Process § 15—Use of criminal process to collect civil debt constitutes 
abuse of process. 
Plaintiff’s evidence was to the effect that he paid defendant the balance 


due on the purchase price of land and defendant handed him a deed for 
the property, that defendant then contended that certain fixtures did not 


448 IN THE SUPREME COURT. [212 


LEDFORD v. SMITH. 


a cr A 





go with the building and that plaintiff owed interest on the money, and 
told plaintiff if he took the deed with him without paying these items he 
would have plaintiff indicted, that plaintiff insisted he had paid the full 
purchase price and took the deed, and that defendant thereafter swore 
out a warrant charging false pretense, that on the trial before the 
recorder, the recorder told defendant he could still have the deed set 
aside, and defendant’s attorney stated on the trial that the reason they 
did not sue plaintiff civilly was that plaintiff had nothing, and that they 
could collect the money after the conviction for false pretense. Held: 
The evidence was sufficient to be submitted to the jury in plaintiff’s action 
for abuse of process in using criminal process to collect a civil debt. 


4, Same: Trial § 37—Issue, taken with allegations and evidence, held 
sufficient to support judgment for abuse of process. 


In an action for abuse of process, an issue as to whether defendant 
abused the process of the court in having plaintiff indicted as alleged in 
the complaint, is held sufficient to support judgment in plaintiff’s favor, 
when construed with the allegations and evidence to the effect that de- 
fendant abused the process of the court in wrongfully and willfully using 
it to collect a civil debt. 


5. Execution § 25—Execution against the person may be issued upon ver- 
dict in plaintiff's favor in action for abuse of process. 


An order for execution against the person of defendant to be issued 
upon return of execution against his property unsatisfied, is proper upon 
a verdict establishing that defendant wrongfully and willfully abused the 
process of the court, fraud not being an element of abuse of process, and 
the constitutional provision against imprisonment for debt except in cases 
of fraud not being applicable to torts. N. C. Constitution, Art. I, sec. 16; 
C. 8., 767, 768. 

6. Constitutional Law § 34— 


The constitutional provision that no person shall be imprisoned for 
debt except in cases of fraud, Art. I, sec. 16. applies to actions ez cont- 
tractu, and has no application to actions in tort. 


BARNHILL, J., dissenting. 


Sracy, C. J., and WINBORNE, J. concur in dissent. 


Appwau by defendant from Johnston, J., and a jury, at March Term, 
1937, of Crevetanp. No error, 

This was a civil action tried at the March Term, 1937, of Cleveland 
County Superior Court. The plaintiff, for his first cause of action, 
alleged that the defendant, maliciously and without probable cause, 
caused and procured the plaintiff to be indicted by swearing out a war- 
rant charging the plaintiff with the crime of false pretense, and that the 
defendant prosecuted the plaintiff before the recorder of Cleveland 
County, N. C., and caused him to be held under a $200.00 bond for his 
appearance to the Superior Court of Cleveland County, N. C., and that 
the solicitor refused to send a bill to the grand jury for said offense; 
and that the purpose of defendant was to use the process of the courts to 
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oppress the plaintiff and force the plaintiff to pay the defendant money 
which he did not owe, and that because of same the plaintiff had been 
damaged. 

For the second cause of action the plaintiff alleged that defendant 
maliciously and falsely, with intent to oppress, abuse, and malign plain- 
tiff, did unlawfully, willfully, and feloniously charge that the plaintiff 
committed a crime of larceny after trust, and caused the plaintiff to be 
indicted before the grand jury on said charge, and that the defendant 
employed counsel to prosecute said charge. That said charges of grand 
larceny and false pretense were maliciously and falsely spoken and 
uttered by the defendant with intent to harass, vex, annoy, and injure 
the standing and reputation of the defendant in the community, and 
that on this bill of indictment, after B. A. Smith testified, the court in- 
structed the jury to enter a verdict of “not guilty.” The plaintiff 
elected to try the case, and the case was tried on the theory of “Abuse 
of Process.” 

The allegations of the complaint and the evidence on the trial were 
to the effect: That plaintiff was 33 years old and had a wife and two 
children. His general reputation was good, and he had never been 
indicted before. Plaintiff had a transaction with defendant in regard 
to the purchase of some real estate from defendant. It was a 25-foot 
lot with a building on it which had been half torn down. Plaintiff was 
to fix it up and purchased it for $650.00. There were some stools in the 
building fastened to the floor, but in the trade no exception was made 
about them. Plaintiff was to pay $5.00 a week until he had paid 
$250.00, and the balance of $400.00 was to be financed through the 
Building and Loan Association. He repaired the building and paid 
the $5.00 a week until the $250.00 was paid. Plaintiff testified: “I 
told him (defendant) if he would have the deed fixed I would pay the 
balance. He came down and told me he had the deed fixed, and I went 
and he handed me the deed and I counted out the balance, $400.00, and 
he said, ‘Those stools, they don’t belong in with the building.’ He says, 
‘You will have to pay extra for those.’ I says, ‘Mr. Smith, I bought 
the building for $650.00 like it was and I was supposed to fix it up. I 
paid for having it fixed up and $5.00 a week until I paid you $250.00 
and paid you the other $400.00, and you give me the deed,’ and I said 
‘T think it is paid for. That is the amount I was supposed to pay.’ 
And he said, ‘There is interest on that, too.’ Thirty-nine dollars and 
something I believe he said. I says and told him how I was supposed to 
pay it and I had paid it, and he says, ‘Well, you can’t take that deed 
off from here without you finish paying for it; pay the balance for the 
stools, and interest.’ I says, ‘Well, I have done paid you and you gave 
me the deed,’ and I says, ‘It belongs to me.’ He says, ‘If you take that 
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deed off I will have you arrested.’ I says, ‘You will have to have me 
arrested. I paid for it and it belongs to me’; and he went and swore 
out a warrant for me charging me with false pretense.” 

Plaintiff was arrested on the warrant and kept ir. custody several 
hours until he gave bond. The case was heard before the recorder, 
plaintiff called for a jury, but the recorder said it was out of his juris- 
diction and he would have to determine if there was probable cause to 
bind over to the Superior Court. Plaintiff had no counsel. He testi- 
fied: “Mr. Smith got up and told about me getting the deed and every- 
thing from him, and everything he would say, why the recorder would 
agree with him and tell him that was right. The recorder stopped him 
and told him how he could still have the deed set aside, and it looked 
like they were sort of making a joke out of me, laughing and joking and 
winking. The recorder and Smith’s attorney and Mr. Smith were laugh- 
ing. The attorney representing Mr. Smith and Mr. Smith were laugh- 
ing, the attorney represented Mr. Smith in prosecuting me. Q. They 
were making a monkey out of you? Ans.: Looked like they were; 
winking at cach other. I didn’t see Mr. Smith wink at anybody, I saw 
the recorder wink at him. (The court: Winking is not competent.) 
The recorder asked me if I had anything to say. J went on the stand. 
The recorder said, ‘I want to warn you that anything you say will be 
held against you.’ I said, ‘I want to go on the stand anyhow.’ I got 
up and told how it was, and he said, ‘Well, I am going to bind you over 
anyhow! He said, ‘Do you reckon you can get up a $200.00 bond?’ I 
said ‘I think I can.’ He put a $200.00 bond on me and sent it on up 
to Superior Court. The attorney representing Mr. Smith in prosecuting 
me made the statement in open court the reason they didn’t sue me was 
because I didn’t have nothing, and said they would get me for false pre- 
tense and then they could get their money. I appeared at the July Term 
of Superior Court, and I guess my expenses altogether, going backwards 
and forwards and attorney fees, were over a hundred dollars. In the 
Superior Court they changed the charge to larceny, and I was not tried 


on the charge of false pretense. . . . During the progress of the 
trial the court ordered a verdict of not guilty after the State’s witness, 
B. A. Smith, testified in the case. . . . I gave him (Smith) $400.00 


and he gave me the deed, we were at his store and he had the deed in 
the safe, and when I paid him he went and got it and gave it to me. 
I admit he collected all that was in the deed and tried to collect 

more for it.” 
A justice of the peace testified: “Some time in the summer of 1936, 
I don’t reeall the date, Mr. B. A. Smith came to me for a warrant 
against Mr. Earl Ledford. Q. Go ahead and state what you told him 
and what he said. Ans.: He came to me for a warrant; said he wanted 
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a warrant for Mr. Ledford. I said for what, and he explained it, and 
I said, ‘Well, what shall we charge him with?’ He said, ‘Stealing, [ 
guess.’ I said, ‘I don’t know if it would be larceny.’ ‘Well,’ he said, 
‘my attorney said it would.” I said, ‘Do you have an attorney em- 
ployed? He said ‘Yes.’ I said, ‘If your attorney thinks it is larceny 
and will draw the warrant I will sign it, but I don’t think it 1s”) And 
he went away and he didn’t come back to me at all. in a few nunutes 
thereafter he came back with one signed and gave it to an officer, but 
I don’t know what he charged him with.” 

The issues submitted to the jury and their answers thereto were as 
follows: 

“1. Did the defendant abuse the process of the courts by having 
plaintiff indicted on 24 June, 1936, as alleged in the complaint? 
Answer: ‘Yes,’ 

“2. What actual damages is the plaintiff entitled to recover of the 
defendant? Answer: ‘$500.00.’ 

‘3, What punitive damage is plaintiff entitled to recover of the de- 
fendant? Answer: ........ ig 

Judgment was rendered on the verdict. Defendant, at the close of 
plaintiff’s evidence and at the close of all the evidence, made motions 
in the court below for judgment as in case of nonsuit. C. S8., 567. The 
court below overruled these motions. The defendant excepted and as- 
signed errors and also excepted and assigned error to the judgment as 
signed, and appealed to the Supreme Court. 


B.T. Falls for plaintiff. 
EB. A, Harrill and D. Z. Newton for defendant. 


Crarkson, J. We see no error in the judgment of the court below. 
The charge of the court is not in the record and the presumption of law 
is that the court below charged the law applicable to the facts. The 
case was tried in the court below on the theory of “abuse of process.” 
The law in regard to abuse of process is well settled in this jurisdiction. 

In Abernethy v. Burns, 210 N. C., 636 (639), we find: “There is this 
distinction between an action for malicious prosecution and one for 
abuse of process. In the former it is necessary to allege and to prove 
three things not required in the latter: (1) Malice; (2) want of prob- 
able cause, and (3) termination of proceeding upon which action is 
based (citing authorities). . . . The distinctive nature of an actiou 
for abuse of process, as compared with an action for malicious prose- 
cution, is that the former hes for the improper use of process after it 
has been issued, and not for maliciously causing process to issue (citing 
authorities). . . . Speaking to the subject in Klander v. West, 205 
N. C., 524, it was said: ‘In an action for abuse of process it is not 
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necessary to show malice, want of probable cause, or termination of the 
action; and two essential elements are the existence of an ulterior pur- 
pose and an act in the use of the process not proper in the regular 
prosecution of the proceeding. The act must be willful. Carpenter 
wanes; 167 N.C, 551,” 

In abuse of process there are two essential elements: (1) The ex- 
istence of an ulterior purpose; (2) a willful act in the use of the process 
not proper in the regular prosecution of the proceeding. 

The evidence all indicates that the process was used to collect a debt, 
if any existed, by using the criminal law for that purpose. Defendant 
said he would have plaintiff arrested if he took the deed without paying 
the interest. The recorder, on the trial, informed the defendant that 
he could still have the deed set aside. Defendant’s attorney made the 
statement, in prosecuting plaintiff on the trial in the recorder’s court 
for false pretense, “The reason why they did not sue me, because I 
didn’t have nothing and said they would get me for false pretense and 
they could get their money.” In the Superior Court the charge was 
changed to larceny. This and other evidence on the trial was sufficient 
to be submitted to the jury on abuse of process. The process, it appears, 
was a whip to force the payment of an alleged indebtedness. 

Taking the allegations in the complaint and the evidence adduced 
on the trial, the issue tendered and answered “Yes” will support the 
judgment “Did the defendant abuse the process of the courts by having 
plaintiff indicted on 24 June, 1936, as alleged in the ecmplaint?” 

The defendant excepted and assigned error to the judgment as fol- 
lows: “It is thereupon considered, ordered, and adjudged that the plain- 
tiff, Karl Ledford, have and recover of the defendant, B. A. Smith, the 
sun of $500.00, with interest thereon until paid, together with the costs 
of the action to be taxed by the clerk and execution will issue accord- 
ingly, and upon return of execution unsatisfied in wkole or in part, 
execution will issue against the person of the defendant.” This excep- 
tion and assignment of error cannot be sustained. 

Citing again Klander v. West, 205 N. C., 524 (526), we find it there 
written: “To justify an execution against the person in an action for 
malicious prosecution there must be affirmative finding by the jury of 
express or actual malice. Watson v. Hilton, 203 N. C., 574; Harris v. 
Singletary, 193 N. C., 583; Swain 7. Oakey, 190 N. C., 113, 116. In 
an action for abuse of process it 1s not necessary to show malice, want 
of probable cause, or termination of the action; the two essential ele- 
ments are the existence of an ulterior purpose and an act in the use of 
the process not proper in the regular prosecution of the proceeding. The 
act must be willful. Carpenter v. Hanes, 167 N. C., 551. In the ab- 
sence of a finding of express malice or the willful abuse of process the 
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person of the defendant cannot be taken in execution.” Ledford v. 
Emerson, 148 N. C., 527; Michael v. Leach, 166 N. C., 223; Foster v. 
Hyman, 197 N. C., 189; N. C. Code 1935 (Michie), secs. 767, 768. 

Article I, sec. 16, of the Constitution of North Carolina, provides 
“There shall be no imprisonment for debt in this State except in cases 
for fraud.” This proviso of the Constitution has no application to 
actions of tort, but is confined to actions arising ea contractu. Long v. 
McLean, 88 N. C., 3. 

In the present case the jury found abuse of process, which was willful 
according to the allegations of the complaint. A tort action “injury 
to person or property.” Sec. 768, supra. 

For the reasons given, in the judgment of the court below, we find 

No error. 


Barnuiiy, J., dissenting: While the complaint undertakes to state 
two causes of action, the first of which relates to the procurement of 
a warrant for the arrest, and the arrest, of the defendant, on or about 
24 June, 1936, and the second of which relates to the indictment of the 
plaintiff in the Superior Court subsequent thereto, the plaintiff at the 
conclusion of all the evidence elected to rest his case upon the allega- 
tion of “abuse of process of the courts.” While the word “indicted” 
is used in the first issue, the date contained therein is the date on which 
the defendant procured the issuance of a warrant for the arrest of the 
plaintiff. So that, both by the election of the plaintiff and the issues 
submitted, the trial was restricted to the instances surrounding the orig- 
inal arrest of the plaintiff. 

The answer to the first issue is insufficient to support the judgment 
in this cause. There can be no abuse of process in the procurement of 
the issuance of a warrant or other process of the court. The distinctive 
nature of an action for abuse of process as compared with an action 
for malicious prosecution is that the former lies for the improper use 
of process after it has been issued, and not for maliciously causing 
process to issue. Abernethy v. Burns, 210 N. C., 686; Martin v. Motor 
Co., 201 N. C., 641; Griffin v. Baker, 192 N. C., 297; 1 Am. Jur., 176. 
On a cause of action for abuse of process the two essential elements to 
be established are the existence of an ulterior purpose and an act in the 
use of the process not proper in the regular prosecution of the proceed- 
ing. Carpenter v. Hanes, 167 N. C., 551. “Where the matter com- 
plained of concerns the issuance of process, the action is either strictly 
or by analogy one for malicious prosecution. In this category are in- 
cluded actions for the malicious institution of criminal proceedings,” 
ete. 1 Am. Jur., 177. In Wright v. Harris, 160 N. C., 542, it is said: 
‘““An abuse of process consists in its employment for some unlawful pur- 


454 IN THE SUPREME COURT. [212 





LEDFORD v, SMITH. 








a 


pose or use, which it was not intended by the law to effect and amounts 
to a perversion of it. It is not the illegality or maliciousness of legal 
proceedings leading up to it which forms the basis of the distinct cause 
of action for its abuse, which is independently actionable, when the 
process itself is used for an unlawful or oppressive purpose, or is used 
to coerce or harass the defendant.” The foregoing eases cite many 
others to the same effect. 

Where the charge of the court is not in the record there is a presump- 
tion of law that the court below correctly charged the law applicable 
to the facts relating to the issues submitted. It is also a rule of this 
Court that where an issue and the answer thereto, standing alone, do 
not establish sufficient facts to support a verdict, but an examination 
of the charge discloses that the answer of the jury, taken in connection 
with the statements made by the court in its charge, is sufficient, then 
the verdict will be upheld. That is, if the charge taken in connection 
with the answer fully amplifies and explains the answer, so as to make 
it, when considered in connection with the charge, sufficient, it will be 
sustained. This Court, however, has never gone so far as to hold that 
it will presume that a charge not in the record was sufficient to so 
amplify and explain a verdict, otherwise inadequate, as to justify up- 
holding a verdict otherwise totally insufficient. When the charge is 
not in the record we presume that the court below fully charged the 
jury as to the law and the facts relating to the issues submitted. This 
is the extent of former decisions and is as far as we can now safely go. 
Shall we presume that the court below instructed the “ury that if the 
defendant, after the issuance of the warrant, procured the arrest of 
the plaintiff, not in good faith for the purpose of prosecuting a viola- 
tion of the criminal law, but for the ulterior purpose of collecting a 
debt, that then such finding on their part would constitute an abuse of 
process in procuring the issuance of the warrant, or, shall we presume 
that the court below correctly instructed the jury as to the lability of 
the defendant for statements of his counsel made in open court in re- 
spect to purpose of the prosecution, when there was no evidence of ex- 
press authority for such statement and that if the jury found that such 
statements were authoritatively made, then that it constituted proof of, 
or that it might be considered as evidence of the ulterior purpose of the 
prosecution? This is the only manner in which this evidence could be 
related to the issues submitted. If the court below had so related this 
evidence to the issue it would have been error, for the reason that abuse 
of process after its issuance does not constitute an abuse of process in 
procuring the issuance of the process, for the simple reason that there 
can be no abuse of process in the procurement of the issuance thereof. 
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There is no sufficient evidence in the record to support a finding that 
there was an abuse of process in this cause. The evidence is fully set 
out in the opinion, from which it appears that the defendant delivered 
to the plaintiff a deed for certain property in anticipation that the 
plaintiff would then and there pay him the balance due; that the plain- 
tiff did not pay the amount the defendant contends was due, and the 
defendant thereupon demanded a return of his deed and forbade the 
plaintiff to carry the same away. The plaintiff, having insisted that he 
paid all that was due, retained the deed and the defendant thereupon 
procured a warrant, under advice of counsel. After the procurement 
of the warrant he did nothing further than to testify as a State’s wit- 
ness when called upon to do so. The plaintiff testified “I do not re- 
member Mr. Smith saying on the stand anything about getting his 
money.” The only evidence relating to any ulterior purpose attendant 
upon the prosecution is the following: “Mr. Harrell represented Mr. 
Smith in prosecuting me and made the statement in open court the 
reason they did not sue me was because I did not have nothing, and 
said they would get me for false pretense and then they could get their 
money.” I do not deem this sufficient evidence to support the charge 
of abuse of process, even upon a proper issue. The inference that the 
defendant was prompted by the ulterior purpose of collecting money 
by the prosecution is to be drawn from the plaintiff’s complaint and 
not from the evidence. 


IT am authorized to say that Mr. Cuter Justice Stacy and Mr. Jrs- 
TIcE WINBORNE concur in this dissent. 





WESLEY LEE vy. AMERICAN ENKA CORPORATION anp FRED BAKER. 
(Filed 24 November, 1937.) 


1, Master and Servant § 36— 
The North Carolina Workmen’s Compensation Act is founded upon 
mutual concessions of the employers and employees covered by the act, 
and is constitutional as a valid exercise of the police power of the State. 


2. Master and Servant § 37— 

The purpose of the Workmen’s Compensation Act is to afford employees 
an expeditious remedy to recover for injuries compensable under the act 
without regard to whether such injuries were caused by the negligence of 
the employer. 
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3. Master and Servant § 38—-Employers and employees within scope of 
Compensation Act are bound thereby, in absence of notice to contrary. 
All employers and employees not coming within those specifically ex- 
cepted from the operation of the Workmen’s Compensation Act by see. 14 
of the act, are conclusively presumed to have accepted the provisions of 
the act and are bound thereby unless they give notice to the contrary in 
writing or print in apt time to the Industrial Commission. N. C. Code, 
8081 (k), and where the facts admitted or agreed establish that defendant 
employer regularly employed more than five employees in its manufac- 
turing plant, and that no notice of an election not to be bound by the act 
ras given by defendant employer or plaintiff employee, the parties are 
bound by its provisions. 


4, Master and Servant § 40a—Injuries compensable under Compensation 
Act. 

Under the Compensation Act injuries by accident arising out of and in 
the course of the employment are compensable regardless of whether 
the accident was the result of the employer’s negligence, but injuries not 
resulting from an accident arising out of and in the course of the employ- 
ment, and diseases which do not result naturally and unavoidably from an 
accident are not compensable, N. C. Code, 8081 (i), subsec. (f). 


5. Master and Servant § 37—By accepting provisions of Compensation Act 
the parties make mutual concessions in regard to Hability for injuries. 
The Workmen’s Compensation Act is not compulsory, as either the 
employer or the employee may reject its provisions by proper notice to 
the Industrial Commission, but where its provisions are accepted by the 
parties they are bound by the mutual concessions therein provided under 
which the employer is required to pay for injuries compensable regardless 
of whether the accident resulting in injury was caused by its negligence, 
and the employee gives up his right of action at common law for injuries 
caused by negligence. 


6. Master and Servant § 49—Compensation Act excludes right of action at 
common law for injuries which are not compensable under the Act. 
Plaintiff instituted this action against his employer in the Superior 
Court, alleging that he contracted tuberculosis as a result of breathing 
sulphuric acid in the course of his employment, and alleging acts and 
omissions on the part of the employer constituting negligence proximately 
causing the injury. The facts admitted or agreed established that the 
parties were bound by the Workmen’s Compensation Act, and the Supe- 
rior Court dismissed the action for want of jurisdiction. Held: Even 
though the injury is not compensable under the Compensation Act, the 
Superior Court properly dismissed the action, since plaintiff, by accepting 
the provisions of the Compensation Act, surrendered his right to maintain 
an action at common law to recover for an injury caused by the negligence 
of his employer, and in exchange therefor received the benefit of the 
employer’s assumption of liability for injuries compensable under the act 
regardless of negligence. N. C. Code, 8081 (r). 


AppeaL by plaintiff from Phillips, J., at March Term, 19387, of 
Swain. Affirmed. 
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This is an action to recover damages for personal injuries suffered 
by the plaintiff which resulted from a disease, to wit, tuberculosis, which 
plaintiff contracted while at work as an employee of the defendant, 
American Enka Corporation, in Swain County, North Carolina, under 
the supervision of the defendant, Fred Baker, superintendent of the 
defendant corporation. 

The action was begun in the Superior Court of Swain County. 

In his complaint the plaintiff for his cause of action against the de- 
fendants alleged: 

1. That the plaintiff is a citizen of North Carolina and a resident of 
Swain County in said State. 

2. That the defendant, American Enka Corporation, is a corporation, 
duly created, organized and existing and at the time of the grievances 
hereinafter complained of was and still is engaged in the manufacture 
of rayon from paper and wood pulp, and other ingredients, and has 
and maintains its principal office and place of business at Enka, Bun- 
combe County, North Carolina, where it owns, has, maintains, and 
operates a large factory and plant for the purposes aforesaid. 

3. That at the time of the grievances hereinafter complained of the 
defendant Fred Baker was in the employ of the defendant corporation 
as a foreman and as superintendent of the said rayon plant, and was in 
charge of what is known as the spinning room and acid room, and at 
the time aforesaid the defendant corporation had invested the said Fred 
Baker with power to supervise, control, and direct the operations in 
said plant, and to supervise, order and direct the employees employed 
and working in said department, and in like manner had invested the 
said Fred Baker with power and authority to employ and discharge 
hands and laborers and to report them for disobedience of orders and 
thereby procure their discharge and at the time aforesaid the said Fred 
Baker was a citizen of North Carolina and a resident of the city of 
Asheville, in Buncombe County, North Carolina. 

4. That the plaintiff was employed by the defendant corporation in 
June, 1938, and remained continuously in the employment of the de- 
fendant corporation until the .... day of ............ , 1934, at which time the 
plaintiff, because of the diseases and grievances hereinafter complained 
of, which were caused and sustained by reason of the wrongful, careless, 
and negligent acts and omissions of the defendants, was forced to give 
up and abandon his said employment with the defendant corporation. 

5. That when the plaintiff entered the employment of the defendant 
corporation he was ordered and directed by the defendants and each of 
them to work in the spinning department of said acid room, and in the 
course of his employment was required by the defendants and each of 
them to assist in cleaning out large tanks, holding thousands of gallons 
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of sulphuric acid and other chemicals; that the plaintiff was required 
to work in and around said large tanks or vats, containing chemicals and 
sulphuric acid and other acids, which were used in said manufacturing 
plant, and plaintiff was ordered and directed and required to work in 
the spinning room in said plant and to handle pulp frisco, which was 
then and there manufactured in said plant from wood fibre and other 
materials which were soaked and treated with the aforesaid chemicals, 
sulphuric acid and other acids, which were stored in said large tanks 
or vats. 

6. That in cleaning the said tanks and vats plaintiff was ordered and 
required to get inside same, and it was impossible to clean out said 
tanks and vats in any other manner, and in working in said spinning 
room it was necessary for plaintiff to move and handle the aforesaid 
friseco pulp which had been treated with said sulphuric acid and other 
chemicals. That said sulphurie acid and chemicals used by defendants 
in defendant corporation’s said plant as aforesaid gave off and emitted 
poisonous and deleterious fumes and gases which were irritating and 
injurious to human flesh and tissues, and in coming in contact with 
human flesh or the human body, naturally and in the course of events, 
caused serious and permanent injuries, and said fumes and poisonous 
gases are particularly injurious and irritating to the throat and lungs, 
and if inhaled and breathed over a long period of time will cause tuber- 
culosis of the lungs and throat, all of which were well known to the 
defendant. 

7. That in the manufacture of rayon in said plant of the defendant 
corporation it became and was necessary for the defendant to use said 
sulphuric acid and other chemicals in the treatment of wood pulp and 
other fibre which they thereby converted into rayon or artificial silk, 
and that no other process or means could be used by the defendants in 
said plant in the manufacture of rayon or artificial silk; that on account 
of the composition and inherent nature of said sulphuric acid and other 
chemicals, hereinafter referred to, irritating and dangerous fumes and 
gases were constantly thrown off and emitted by same, and on account 
of the peculiar composition and nature of said sulphuric acid and other 
chemicals, when same were used in the manufacture of rayon, it was 
impossible to prevent said poisonous fumes and gases from being 
thrown off and emitted therefrom. 

8. That the defendants and each of them well knew of the essential 
nature and composition of said sulphuric acid and other chemicals used 
by the said plant in the manufacture of rayon, or artificial silk, and it 
was well known to the defendants and each of them that said sulphuric 
acid and other chemicals, constantly and in the usual course of events, 
throw off and emit poisonous gases and fumes which were injurious 
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to human flesh and tissues, and were especially dangerous, irritating and 
injurious to the throat and lungs of any person inhaling and breathing 
the said fumes and gases. 

That the plaintiff was inexperienced in work of the aforesaid kind and 
character in and around rayon plants and was ignorant of the nature 
and composition of said sulphuric acid and other chemicals, and de- 
fendants and each of them negligently, carelessly, and recklessly failed 
to warn and notify the plaintiff that said potsonous and irritating fumes 
and gases were constantly thrown off and emitted by the said sulphuric 
acid and other chemicals as aforesaid, and of the danger to the plaintiff 
from breathing and inhaling same. 

9. That from the time of his employment in June, 1933, plaintiff 
worked as aforesaid in said rayon plant for a period of about one year 
and six months, and during all of said time was constantly subjected to 
the aforesaid poisonous and irritating gases, and constantly breathed 
and inhaled same, without any warning from defendants, until plain- 
tiff’s lungs were injured and weakened and plaintiff was caused thereby 
to contract tuberculosis of the lungs, which was directly and proximately 
caused by plaintiff’s breathing and inhaling said poisonous fumes and 
gases, and during the period of his aforesaid employment plaintiff 
alleges that if he had known of the danger of breathing and inhaling 
sald polsonous fumes and gases, or had had any knowledge of the effect 
of breathing and inhaling said fumes and gases in his lungs, he would 
have immediately left said employment and not encountered or sub- 
jected himself to the peril and hazard of working in and around said 
sulphurie acid and other chemicals. 

10. That the disease of tuberculosis of the lungs, which plaintiff con- 
tracted as aforesaid, was caused and brought about in the usual and 
ordinary course of events and was incidental and essential to the par- 
ticular employment in which the plaintiff was engaged. That the plain- 
tiff was not accidentally injured, but contracted and acquired tubercu- 
losis which was proximately caused and produced by the constant breath- 
ing and inhalation of said poisonous fumes and gases for a long period 
of time, and plaintiff’s lungs were thereby weakened and impaired 
gradually without his knowledge, and tuberculosis of the lungs was 
thereby caused and developed as aforesaid. 

11. That the defendants, and each of them, carelessly, negligently and 
wrongfully failed to warn and notify the plaintiff that the said sulphuric 
acid and other chemicals emitted said poisonous fumes and gases, al- 
though this was well known to the defendants and each of them, and 
each of the defendants carelessly, negligently, and wantonly assured 
plaintiff that the fumes and gases emitted by said sulphuric acid and 
other chemicals were harmless and would not injure him in any manner, 
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and defendants thereby negligently, carelessly, and recklessly misled, 
permitted, allowed and induced the plaintiff to continue in his said 
employment and to breathe said poisonous fumes and gases without 
any warning of the danger thereof, and plaintiff avers that the said 
careless, negligent, and tortious act, conduct and omission of said de- 
fendants, and each of them, directly, jointly, concurrer.tly, and proxi- 
mately contributed to, and were the direct, joint, concurrent, and proxi- 
mate cause of plaintiff’s said injuries, and he avers by reason thereof, 
and as the direct and proximate result thereof, the plaintiff was seriously 
and permanently injured, in that he was caused to contract tuberculosis 
of the lungs as aforesaid, and his health has thereby been permanently 
injured and ruined, and plaintiff’s lungs and other organs of his body 
have been diseased by reason of his inhaling said poisonous gases as 
aforesaid. 

“That plaintiff was forced to quit work and on account of his weak- 
ened condition has been unable to work and perform manual labor, and 
that he has thereby been caused great suffering and agony, and has been 
compelled to spend large sums of money for medical treatment, and 
plaintiff alleges further that his lungs are so diseased and weakened 
that he will never be able to do any more work or manual labor, but will 
remain a hopeless invalid for the remainder of his life, unable to earn 
a living for himself and his family; that before his said injuries plain- 
tiff was a strong, able-bodied man and earned the sum of $18.00 per 
week, and worked regularly, and that since suffering the injuries afore- 
said he has been unable to earn any sum whatever, and that by reason 
of the matters and things herein pleaded the plaintiff alleges that he has 
been damaged in the sum of $30,000.” 

In their answer the defendants denied each and all the material alle- 
gations of the complaint, and in support of their contention that the 
plaintiff cannot maintain this action, and of their prayer that the action 
be dismissed, alleged : 

“That if the plaintiff was injured as alleged in the complaint, which 
is again denied, then the defendants aver that said injuries arose out 
of and in the course of the employment of the plaintiff by the defendant, 
American Enka Corporation, and the defendants further aver that the 
North Carolina Workmen’s Compensation Act provides an exclusive 
remedy between employers and employees; that during the entire period 
of the employment of the plaintiff by the defendant, American Enka 
Corporation, the plaintiff and the said defendant were each subject to, 
were Operating under, and were bound by the terms of the North Caro- 
lina Workmen’s Compensation Act, respectively, to pay and to receive 
compensation according to the provisions of said act, for all injuries 
to the plaintiff arising out of and in the course of his employment by 
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the said defendant, and the terms and provisions of the North Carolina 
Workmen’s Compensation Act are pleaded in bar of plaintiff’s right to 
maintain this action, or to recover of the defendants damages by this 
action.” 

At the trial of this action a stipulation was entered in the record as 
follows: 

“It 1s stipulated and agreed by and between the plaintiff and the 
defendants that during all the time the plaintiff was in the employment 
of the defendant, American Enka Corporation, as alleged in the com- 
plaint, the said American Enka Corporation had regularly in its em- 
ployment more than five persons, and that neither the plaintiff nor the 
said defendant had given notice to the North Carolina Industrial Com- 
mission, In writing, that they or either of them intended not to be bound 
by the provisions of the North Carolina Workmen’s Compensation Act. 

“By this stipulation the plaintiff does not concede that the North 
Carolina Industrial Commission had jurisdiction of plaintifi’s cause 
of action against the defendants, as alleged in the complaint in this 
action.” 

On the facts alleged in the complaint and admitted in the answer, 
and on the stipulation appearing in the record, the court was of opinion 
that the plaintiff cannot maintain this action, for the reason that the 
Superior Court of Swain County has no jurisdiction of the cause of 
action alleged in the complaint, and accordingly rendered judgment 
dismissing the action. 

The plaintiff excepted to the judgment and appealed to the Supreme 
Court, assigning error in the judgment. 


Edwards & Leatherwood for plaintiff. 
J. Bat Smathers and S. G. Bernard for defendants. 


Connor, J. Chapter 120, Public Laws of North Carolina, 1929 (the 
North Carolina Workmen’s Compensation Act), became effective as to 
all its provisions and for all its purposes on 1 July, 1929. The act 
since said date has been and, as amended from time to time, is now in 
full force and effect as the law of this State. It was enacted by the 
General Assembly in the exercise of its police power, and is constitu- 
tional and yalid in all respects. Hanks v. Utilities Co., 204 N. C., 155, 
167 S. E., 560; Heavner v. Lincolnton, 202 N. C., 400, 162 S. E., 909; 
Hagler v. Highway Commission, 200 N. C., 733, 158 S. E., 388. The 
purpose of the act is to provide compensation for an employee in this 
State who has suffered an injury by accident which arose out of and 
in the course of his employment, the compensation to be paid by the 
employer, in accordance with the provisions of the act, without regard to 
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whether the accident and resulting injury was caused by the negligence 
of the employer, as theretofore defined by the law of this State. See 
Winslow v. Carolina Conference Association, 211 N. C.. 571, 191 8. E.. 
403, The right of the employee to compensation, and the lability of the 
employer therefor, are founded upon mutual concessions, as provided in 
the act, by which each surrenders rights and waives remedies which he 
theretofore had under the law of this State. The act establishes a sound 
publie policy, and is just to both employer and employee. Conrad v. 
Foundry Co., 198 N. C., 723, 158 S. E., 266. As administered by the 
North Carolina Industrial Commission, in accordance with its provi- 
sions, the act has proven satisfactory to the public and to both employers 
and employees in this State with respect to matters covered by its 
provisions. 

It is provided by section 2, paragraph (a) of the act that the term 
“employment” as used therein ineludes all private employments in 
which five or more employees are regularly employed in the same busi- 
ness or establishment. The act is applicable to all employers and em- 
plovees in this State, except those specifically excepted or exempted from 
its provisions, sec. 14. As to all employments not specifically excepted 
or exempted, in the absence of a notice in writing or in print, ta the 
contrary, given in apt time to the North Carolina Industrial Commis- 
sion, which is ereated by the act and charged with its administration, 
It 1s conclusively presumed that both the employer and the employee 
have accepted the provisions of the act, the one to pay and the other to 
accept compensation for an injury suffered by the employee by an acci- 
dent which arose out of and in the course of his employment. In such 
ease both the employer and the employee are bound by the provisions 
of the act. Sec. +, N. C. Code of 1935, sec. 8081 (k). 

On the facts alleged in the complaint, and admitted in the answer. 
and agreed at the trial of the instant case, as appears from the stipula- 
tion in the record, both the plaintiff, as an employee and the defendant, 
American Enka Corporation, as an employer, are conclusively pre- 
sumed to have accepted the provisions of the North Carolina Work- 
men’s Compensation Act, and are bound by said provisions with respect 
to injuries suffered by the plaintiff, by accident which arose out of and 
in the course of his employment, not including, however, a disease in 
any form which did not result naturally and unavoidably from the aeci- 
dent. Sec. 2, N. C. Code of 1935, S081 (i), paragraph (f). 

Under the provisions of the North Carolina Workmen’s Compensa- 
tion Act an employee, when both he and his employer are subject to the 
provisions of the act, has a right to compensation in accordance with 
its provisions only for an injury as defined in paragraph (f) of section 
2 of the act, N. C. Code of 1935, sec. 8081 (1), which is as follows: 


N.C] FALL TERM, 1937. 463 


LEE v. AMERICAN ENKa Corp. 

“‘Injury’ and ‘personal injury’ shall mean only injury by accident 
urising out of and in the course of the employment, and shall not include 
a disease in any form except when it results naturally and unavoidably 
from the accident.” 

Such injury is compensable under the provisions of the act, without 
regard to whether it was the result of an accident which was caused 
by the negligence of the employer. .An injury is not compensable, how- 
ever, under the provisions of the act where it was not the result of an 
accident which arose out of and in the course of the employment, nor 
where the injury is a disease in any form, unless such disease resulted 
naturally and unavoidably from an accident. 

By his acceptance of the act as binding upon him im all its provisions, 
an employee surrenders his right in the event his injury was caused by 
the negligence of his employer, without fault on his part, to recover of 
his employer damages for his injury to be assessed by a jury in accord- 
ance with well settled principles of law, and the employer agrees to 
pay compensation to his employee for his injury, without regard to 
whether the injury was caused by his negligence, and in such case sur- 
renders his right to invoke certain defenses which are well recognized 
in the law of this State as bars to a recovery by the employee of dam- 
ages for his injury, although the injury was caused by the negligence 
of the employer. The validity of the North Carolina Workmen’s Com- 
pensation Act has been upheld because of the mutual concessions of 
employer and employee under its provisions. The act is not compul- 
sory. It is expressly provided therei that it shall be binding on an 
employer and an employee only when it has been accepted by both. 
Either may reject its provisions as applicable to him. 

The remedy provided by the North Carolina Workmen’s Compensa- 
tion Act for the enforcement by both an employer and an employee of 
their mutual rights under its provisions is a proceeding begun and 
prosecuted before the North Carolina Industrial Commission, which is 
created by the act. It is. provided in the act that processes and pro- 
cedure in a proceeding before the Industrial Commission shall be as 
summary and simple as reasonably may be. The proceeding is con- 
ducted under rules prescribed by the Industrial Commission and is usu- 
ally expeditious and satisfactory in its results to both employer and em- 
ployee. An award made by the Industrial Commission in accordance 
with its findings of fact and conclusions of law is ordinarily conclusive 
and final. Only its conclusions of law may be reviewed by the courts 
on an appeal from its award in a proceeding begun and prosecuted 
before the Industrial Commission for compensation under the provisions 
of the North Carolina Workmen’s Compensation Act. 

The question presented by this appeal is whether in a case where 
both an employee and his employer are subject to the provisions of the 
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North Carolina Workmen’s Compensation Act, neither having rejected 
said provisions, it being conclusively presumed for that reason that 
both have accepted said provisions, and where the emplovee has suffered 
an injury while engaged in the performance of the duties of his employ- 
ment, which is not compensable under the provisions of ~he act, because 
the injury was not by accident which arose out of and in the course of 
the employment, but is a disease which did not result naturally and 
unavoidably from an accident, but was the result of conditions which 
are not attributable to negligence on the part of the employer, has the 
employee the right to recover damages of the employer to be assessed 
by a jury, and for that purpose to maintain an action in the Superior 
Court against the employer ¢ 

The answer to this question requires a consideration of a provision 
of the North Carolina Workmen’s Compensation Act which is as fol- 
lows: 

“The rights and remedies herein granted to an employee, where he 
and his employer have accepted the provisions of this act, respectively, 
to pay and accept compensation on account of personal injury or death 
by accident, shall exclude all other rights and remedies of such employee, 
his personal representatives, parents, dependents, or rext of kin, as 
against his employer, at common law or otherwise, on account of such 
injury, loss of service, or death.” Sec. 11, N. C. Code of 1933, sec. 
8081 (r). 

When the plaintiff in this action failed to reject the North Carolina 
Workmen’s Compensation Act, as applicable to his employment by the 
defendant, American Enka Corporation, and thereby became subject to 
its provisions, in consideration of the liability assumed by the said de- 
fendant to pay to him compensation for an injury which he might 
suffer by an accident arising out of and in the course of the employ- 
ment, without regard to whether the accident and resulting injury 
were caused by its negligence, he surrendered his right to recover of the 
defendant damages for an injury caused by the negligence of his em- 
ployer, and waived his right to maintain an action in the Superior 
Courts of this State to recover such damages. See Pilley v. Cotton 
Mills, 201 N. C., 426, 160 S. E., 479, and Prancis v. Wocd Turning Co., 
208 N. C., 517, 181 S. E., 628. 

The validity of the North Carolina Workmen’s Compensation Act, 
by which rights are conferred upon employees and liabilities imposed 
upon employers in this State upon the principle of mutual concessions, 
is largely dependent upon the foregoing provision of the act. 

In view of said provision there is no error in the judgment dismissing 
this action. The judgment is 

Affirmed. 


N.C] FALL TERM, 1937. 465 


OLIVER Vv. RALEIGH. 





J. R. OLIVER v. THE CITY OF RALEIGH. 
(Filed 24 November, 1937.) 


1. Municipal Corporations § 14—Municipality is required to keep streets 
and sidewalks reasonably safe for use for which they are intended. 


A municipality is required to keep its streets and sidewalks in reason- 
ably safe condition for the use for which they are intended, the sidewalks 
reasonably safe for pedestrians, the streets, except at intersections, rea- 
sonably safe for vehicular traffic, but this rule does not necessarily mean 
that a pedestrian is prohibited from using the streets except at inter- 
sections, or that he may not recover, upon a proper showing, for injuries 
received as a result of defects in the streets. 


2. Same—Evidence held to show contributory negligence on part of pedes- 
trian injured in fall on street, barring recovery as matter of law. 


Plaintiff's evidence was to the effect that he was injured in a fall at 
nighttime when he stepped from the sidewalk into the street, carrying 
a 160-pound load to his parked car, that at the place where plaintiff 
stepped into the street there was a five-iInch depression where a ditch 
dug for gas mains had been filled in with broken pieces of concrete and 
dirt, that plaintiff could not see the depression because it was in shadow 
east by cars parked along the curb. On cross-examination plaintiff testi- 
fied that he had loaded his parked car from the same storage room over 
that side of the street practically daily for a period of ninety days without 
seeing the defect or knowing the height of the curb. Held: Plaintiff's 
evidence discloses contributory negligence barring recovery as a matter 
of law, since he either had implied notice of the defect «and failed to take 
care to ascertain whether he was stepping off the curb at the place of the 
defect, or, if he were not charged with implied notice, he stepped from 
the sidewalk into the street at nighttime carrying a 160-pound weight 
without knowing the height of the curb. 


3. Same— 


A pedestrian stepping into a street other than at an intersection is 
required to use a higher degree of care for his own safety than when 
walking along the sidewalk, since he may not presume that the munici- 
pality has kept the street, at such place, in reasonably safe condition for 
pedestrians. 


CLARKSON, J., dissenting. 


Connor and SCHENCK, JJ., concur in dissent. 


AppreaL by defendant from Spears, J., at Third April Term, 1937, 
of Wake. Reversed. 

This is an action instituted by the plaintiff to recover damages for 
personal injuries sustained by him in stepping from the curb of the 
sidewalk on the north side of East Davie Street, in the city of Raleigh, 
into the asphalt street in front of his place of business at night into a 
defective place in the street, which caused him to fall and suffer serious 
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injury. The city had permitted a ditch to be cut in the street five feet 
east of the entrance to plaintiff’s storeroom for the purpose of installa- 
tion of gas or other pipes. The ditch began at the curb and extended 
out toward the center of the street about five feet and was about eighteen 
inches wide. It had been filled in with the broken pieces of concrete 
and dirt which were removed at the time the ditch was dug. At the 
time of the accident the ditch was 41% to 5 inches deep at the curb, and 
its depth gradually lessened as it extended out towards che street. 

The plaintiff was a salesman for the Toledo Seales Company and 
leased a building on the north side of East Davie Street for a store- 
room for seales he kept on hand. 

On the night of the injury plaintiff drove his automcbile as near to 
the front of his building as he could get due to other parked automo- 
biles, went into his storeroom, got a pair of scales weighing 160 pounds 
and came out to put the same on his automobile. He stepped off the 
eurb into the depression caused by the ditch then existing, fell and 
recelved serious injuries. There was evidence that the parked auto- 
mobiles cast a shadow across the ditch so that the plaintiff did not see 
it. The usual issues of negligence, contributory negligence, and dam- 
ages were submitted to the jury and answered in favor of the plaintiff. 
From judgment thereon the defendant appealed. 


Jones & Brassfield for plaintiff, appellee. 
Clem B. Holding for defendant, appellant, 


Barnuityt, J. Ordinarily sidewalks are constructed for the use of 
pedestrians and public streets for vehicular travel, except at street 
intersections. This does not necessarily mean that a pedestrian is pro- 
hibited from using any portion of a street except at an intersection, or 
that a city in no event would be liable for injuries sustained by a pedes- 
trian while traversing or walking upon a public street at a place other 
than an intersection. Each case must be determined upon its merits. 

All portions of a pubhe street from side to side and end to end are 
for the public use in the appropriate and proper method, but no greater 
duty is cast upon the city than that it shall maintain the respective por- 
tions of its streets in a reasonably safe condition for the purposes for 
which such portions of the streets are respectively devozed. Kohlof v. 
Chicago, 192 Ill, 249; 85 Am. S. R., 335. A municipality is only re- 
quired to maintain the respective portions of the streets in reasonably 
safe condition for the purposes to which they are respectively devoted ; 
thus, the driveway must be kept in such a state of repair as to be rea- 
sonably safe for horses and vehicles, but not necessarily for pedestrians. 
43 C. J., 1006; 16 Aun, Cases, 424; L. R. A. 1917 F., 710; 19 L. R.A, 
221. 
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In each case the way is to be pronounced sufficient or insufficient ax 
it is, or is not, reasonably safe for the ordinary purposes of travel under 
the particular circumstances which exist in connection with that par- 
ticular case. 43 C. J., 1011. 

But we need not concern ourselves with the determination of the suf- 
ficiency of the evidence to establish negligence on the part of the de- 
fendant. If the plaintiff’s evidence is such as to tend to show that he 
was guilty of contributory negligence as a matter of law, he cannot 
recover. 

The plaintiff had been occupying the building near which this defect 
existed for ninety days. He testified: “I have been loading scales all 
the time since I have been selling them; I had been loading them there 
every day for ninety days, possibly. I had loaded them from the middle 
of the street even. I had loaded them from every part around there. Il 
have stepped off of that sidewalk and that curb a number of times at 
different places, day and night. I never saw that hole before. I had 
been coming and going night aud day for ninety days. I was within 
four or five feet of the place every time I went out, as a rule, depending 
on how I could get my car to the curb; if I went straight out I went 
four or five feet from this hole. I didn’t have occasion to look right 
down in the gutter. I looked ahead of me where I was walking.” He 
further testified: “I would not know how ligh the curb is there from 
the street up to the sidewalk level. I would not hke to say 1t—I would 
not like to say because I would be guessing and I would not like to 
guess; it would be somewhere between two feet and six feet, but nothing 
near six feet, I am sure. I should think it would be anywhere between 
nothing and three feet; I think that that curb possibly would be a little 
more than one foot high.” 

If the period of time over which this plaintiff had been using this 
particular portion of the street and the conditions under which he used 
it are considered such as to put him on notice of the existence of the 
defect in the street, then it appears that in the nighttime, while carrying 
a weight of 160 pounds he walked out into the street without first ascer- 
taining whether he was stepping from the curb at the place of the defect. 
If he had neither actual nor implied knowledge of the existence of the 
defect, then it appears from his testimony that while he was carrying 
wu weight of 160 pounds in the nighttime and not knowing the depth of 
the curb, that is, the distance from the sidewalk hne to the street line, 
he stepped off when he could not see and without first taking care to 
ascertain the extent of the drop from sidewalk to street. In cither 
event, it would seem to us that this plaintiff has failed to exercise that 
degree of care for his own safety which the law imposed upon him and 
that his own negligence was at least a contributing cause of his injury. 
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He had a right to go into the street, but when he did so it was his 
duty to take notice of the fact that 1t was maintained primarily for 
vehicular traffic, and to exercise a higher degree of care for his own 
safety than was required of him while using the sidewalk. He had a 
right to presume that the sidewalk was maintained in a reasonably 
safe condition for pedestrians. No such presumption was available to 
him when he stepped off the sidewalk into the street in the middle of the 
block when he could not see where he was stepping. He was charged 
with the duty of exercising for his own safety the same degree of care 
which he demands of the city. Had he exercised such care it appears 
that this unfortunate accident would not have occurred. 

There was error in the refusal of the court to grant the defendant's 
motion as of nonsuit. 

Reversed. 


Crarkson, J., dissenting: The majority of this Court is of the opin- 
ion that the defendant’s motion for judgment as of nonsuit should have 
been granted. With this view [ cannot agree. The evidence which 
makes for plaintiff’s claim, or tends to support his cause of action, is 
to be taken in its most favorable hght for the plaintiif, and he is en- 
titled to the benefit of every reasonable intendment upon the evidence, 
and every reasonable inference to be drawn therefrom. If the evidence 
in its most favorable hight to the plaintiff 1s subject to an interpretatiou 
which would permit a recovery, “the case must be left to the decision 
of the jury.” Tinsley v. Winston-Salem, 192 N. C., 597 (599), and 
cases there cited. With this rule in mind, what are the facts? 

Plaintiff was a traveling salesman away from his place of business 
ninety per cent of the time—-a breadwinner. He speiiied only a stor- 
age room, which was not kept open regularly during the day. It had 
been rented by him for about ninety days before his injury, and was 
located on one of Raleigh’s congested business streets, where traffic was 
heavy both night and day. He was “on the road” often for three or 
four days continuously, and when he went to his storehouse it was 
usually at night and for the purpose of getting new scales to be taken 
to prospective customers. One evening about 7:30 (in August) he 
carried a 160-pound seales on his shoulder from his storage room to- 
wards his automobile parked near the curb. There was no light from 
his place of business. Cars were parked on each side cf his car, which 
was 150 feet from a street hght. He had never seen any hole in the 
street at this point and did not know that there was one there. He 
stepped into a hole approximately five inches deep and eleven inches 
wide and extending, with increasing shallowness, for five feet toward 
the center of the street, and fractured his right ankle and is perma- 
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nently injured. He declared: “I was looking where I was walking, 
but I certainly didn’t suspect a hole in the middle of the street six 
inches deep.” The hole had been there open and unrepaired for more 
than two years, and the stone and old asphalt which partially filled it 
had become so discolored that it was not readily apparent, hidden in 
shadow, as it was on the night in question. 

The majority is of the opinion that no jury could reasonably find 
that plaintiff acted as an ordinary, prudent man. He swore that he 
was looking where he was walking, and no witness testified to the con- 
trary. If the jury accepted his version of the case it would necessarily 
find that he was not negligent, as no one testified to facts directly and 
unequivocally pointing to negligence on the part of the plaintiit. To 
conclude that he was reasonably careful it was only necessary that the 
jury beheve plaintiff, the only eyewitness; to find that he was negligent 
it was necessary for the jury to do something more, to deduce negligence 
trom the circumstances and his conduct. Granted that a jury might 
have found the plaintiff negligent, a jury also might conclude—and 
this appears to me the more plausible and more probable verdict—that 
he was not négligent. See Doyle v. Charlotte, 210 N. C., 709; Duke ev. 
Belhaven, 174 N. C., 96. The latter view is strengthened by the fact 
that the jury in this case found as a fact that he was not negligent. 
When no jury has passed upon the facts, the court 1s sometimes jus- 
tified in constructing a hypothetical and abstract set of facts which a 
jury might reasonably find. However, when a jury has in fact passed 
upon those facts a court should be slow, and reluctant, to say that no 
man could reasonably find the facts to be as they were found to be by 
the jury. Whether conduct amounts to contributory negligence in a 
particular case is largely a conclusion of fact to be arrived at by the 
jury. Shearman & Redfield, the Law of Negligence (6th Ed.), Vol. 1, 
secs. 52-54. “The court is not at liberty to withhold the question from 
the jury simply because it is fully convinced that a certain inference 
should be drawn so long as persons of fair and sound minds might pos- 
sibly come to a different conclusion.” Jbid., sec. 114, citing Emery v. 
f. R., 102 N. C., 209. Here twelve jurors, chosen in the usual manner 
and correctly charged as to the definition of contributory negligence, 
have unanimously concluded that plaintiff’s conduct was that of a pru- 
dent man; I am unwilling to join the Court in saying that no man can 
reasonably infer or conclude that he was not negligent. 

In 16 R, C. L. (Jury), see. 3, p. 182, it is well said: “The right of 
trial by jury, says vr. Justice Story, is justly dear to the American 
people. It has always been an object of deep interest and solicitude, 
and every encroachment on it has been watched with great jealousy. 
The right to such a trial is incorporated into and secured by the con- 
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stitution of every state in the Union. In Magna Charta the basic prin- 
ciple of that right is more than once insisted on as the great bulwark 
of English liberties, but especially by the provision that ‘no free man 
shall be hurt, in either his person or property (nisi per legale judicium 
parium suorum vel per legem terrae), unless by lawful judgment of his 
peers or equals, or by the law of the land’—a privilege which, according 
to Blackstone, is ‘couched in almost the same words with that of the 
Emperor Conrad two hundred years before.” The judgment of his peers 
alluded to in the Great Charter and commonly called, in the quaint 
language of former times, a ‘trial per pais, or ‘trial by the country,’ is 
the trial by a jury who are called the peers of the party accused, being 
of the hke condition and equality in the State. The colonists in Amer- 
ica brought that right to this country from the parent country, and it 
has’ become a part of the birthright of every free nan.” 

Since the majority view has determined the case on the question of 
nonsuit, I have dealt here with that phase of the case-—the ratio deci- 
dendi—primarily. However, 1 find myself unable to accept the sum- 
mary of the general law of the subject as stated in the opinion. <As I 
interpret the cases, persons passing along the streets have the right to 
assume that the town authorities have properly exercised their powers 
of supervision and maintenance, that the streets are in reasonable repair 
for normal vehicular use, that the sidewalks are in a safe condition for 
ordinary walking, and that dangerous obstructions, holes, and pitfalls 
have been removed or proper safeguards and warnings set up. Bunch 
r, Ldenton, 90 N. C., 484; Graham v. Charlotte, 186 N. C., 662; Rus- 
sell vy. Monroe, 116 N. C., 720; Bailey v. Winston, 157 N. C., 258. In 
Gasque v. Asheville, 207 N. C., 821 (829), we find: “ ‘The governing 
authorities of a city are charged with the duty of keeping their streets 
and sidewalks and water meter boxes in a reasonably safe condition; 
and their duty does not end with putting them in a safe and sound 
condition originally, but they are required to keep them so to the extent 
that this can be accomplished by proper and reasonable care and con- 
tinuing supervision. It is the duty of the city of Asheville to keep the 
streets, including the sidewalks and meter boxes thereor. and nearby, in 
proper repair; that is, in such condition as that the people passing and 
repassing over them might at all times do so with reasonable ease, 
speed, and safety,” ete. Such conditions as required by this rule are 
certainly the ordinary and usual conditions in the municipalities of 
this State. 

No contention was made that holes similar to the one involved here 
are general and common in the streets of Raleigh. Yet the plaintiff, 
who did not look for and guard against such holes, is held by the ma- 
jority to be barred, as a matter of law, because he did not foresee and 
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guard against the rare, the exceptional, and the unusual. In the ab- 
sence of actual notice of a dangerous condition, a person should not be 
held to the duty of foreseeing and avoiding a condition which is well 
beyond the range of normal probabilities. 

The majority opinion declares: “No greater duty is cast upon the 
city than that it shall maintain the respective portions of its streets in 
a reasonably safe condition for the purposes for which such portions 
of the streets are respectively devoted.” Even under this rule it appears 
unreasonable upon citizens to declare that a city is justified in leaving 
a hole such as is described here unrepaired for more than two years. 
This hole was along the side of the traveled portion of the street, in an 
urea constantly used for parking. The normal use of this section in- 
volved the passage of pedestrians to and from their cars. The danger 
was even greater than it would have been had the hole been in the side- 
walk itself, for here it was partially concealed by the shadows and by 
the closely parked cars. Even if it be conceded that the duty of the 
city merely involved the maintenance of this portion of the street in a 
safe condition for vehicles, it appears that there was sufficient doubt 
as to the safety of the street to require the submission of the question 
to the jury. Such a hole in the main traveled portion of a street would 
constitute a trap to the prudent and the reckless motorist alike. Such 
a rule as that laid down by the majority, if followed by the State high- 
way authorities, would turn our roads into shambles and line our high- 
wavs with the wounded and dying. Surely it is not unreasonable to 
hold municipal authorities in the care of a few miles of paved streets 
to a standard of maintenance which the Highway Commission main- 
tains with a high degree of consistency throughout a system of 8,640.5 
miles of “all-weather” road. 

IT know that this, like every other case, will become the parent stock 
fron: which a motley progeny will spring. In those after years when 
this case, elevated to high authority by the cold finality of the printed 
page, is quoted with the customary “It has been said,’ perchance 
another Court will say, “Mayhaps the potter’s hand trembled at the 
wheel.” Possibly when that moment comes these words may give that 
Court a chance to say, “Yea, and a workman standing hard by saw the 
vase as it cracked.” 

In my opinion the case was properly submitted to the jury, and the 
jury having found for the plaintiff, the judgment of the court below 
should have been sustained. 


Connor and Scnenck, JJ., coneur in dissent. 
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JOHN T. BORDERS, EMPLoYEr, v. J. R. CLINE, SHERIFF oF CLEVELAND 
COUNTY, Empritorvern, AMERICAN EMPLOYERS INSURANCE COM- 
PANY, CARRIER, 

and 


HEY ROSS, Emproyer. vy. J. R. CLINE, SHERIFF oF CLEVELAND COUNTY. 
EMPLOYER, AMERICAN EMPLOYERS INSURANCE COMPANY, CARRIER, 


and 


LON BYERS, EMPLOYER, ¥. J. R. CLINE, SHERIFF OF CLEVELAND COUNTY, 
EMPLOYER, AMERICAN EMPLOYERS INSURANCE COMPANY, CARRIER. 


(Filed 24 November, 1987.) 


1. Master and Servant § 37— 
The North Carolina Workmen’s Compensation Act is tc be liberally con- 
strued to effectuate the intent of the Legislature as g:.thered from the 
language of the act. 


2. Master and Servant § 38— 

The Workmen’s Compensation Act is to be liberally construed to include 
all employments coming within the natural or ordinary meaning of the 
language used, but it may not be given a strained construction so as to 
include an occupation not coming within its terms. 

3. Sheriffs § 1— 

A Sheriff occupies a constitutional (Art. TV, sec. 24) publie office, and 
a sheriff takes office, not by contract, but by commission subject to the 
power of the Legislature to fix fees and compensation for which the 
Constitution does not provide. 


4. Sheriffs § 2—Nature of office of deputies sheriff, 

A sheriff may appoint deputies to perform the ministevial duties of his 
office, a general deputy having authority to execute all the ordinary duties 
of the offiee of sheriff, and a special deputy being authorized to perform 
a specific act, and functions of deputies sheriff are of a public character. 
and their fees fixed and paid as prescribed by statute and not by the 
sheriff. 


5. Master and Servant § 38—Deputics sheriff are not employees of sheriff 
within meaning of Workmen’s Compensation Act. 

Deputies sheriff are not employees of the sheriff within the meaning of 
the North Carolina Workmen’s Compensation Act, and are not entitled to 
compensation for injuries resulting from an accident arising out of and 
in the course of the discharge of their duties, since they occupy a public 
office and their compensation is fixed and paid as prescribed by statute 
and not by the sheriff, and the discharge of their duties is not an “employ- 
ment” within the meaning of that term as used in the Compensation <Act. 
N. C. Code, 8081 (i), (a, b, @). 

6. Same—Amendment allowing sheriffs to exempt themselves from Com- 
pensation Act cannot enlarge meaning of words of original act. 


Since deputies sheriff are not employees of the sheriff within the mean- 
ing of the Compensation Act, the amendment of the act by sec. 2, ch. 274, 
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Public Laws of 1931, permitting a sheriff to exempt himself from the 
operation of the act by giving the notice prescribed, cannot have the 
effect of bringing deputies sheriff within the intent and meaning of the 
act, nor may the fact that a sheriff purchases insurance to cover his 
compensation liability have the effect of enlarging or extending the lan- 
guage of the act. 

DeEvIN, J., dissenting. 


CLARKSON and SCHENCK, JJ., concur in dissent. 


AppraL by defendants from Alley, J., at November Term, 1936, of 
CLEVELAND. 

Proceeding under North Carolina Workmen’s Compensation Act to 
determine liability of defendants to claimants, respectively. 

The Commissioner hearing the cases found the following facts, which 
were later adopted and approved by the Full Commission. As to claim- 
aut, John T. Borders: 

“1. J. R. Cline is the high sheriff of Cleveland County. He has 
more than five deputies sheriff and other helpers in connection with his 
office as sheriff of the county. He has purchased workmen’s compensa- 
tion insurance to cover his compensation hability. The American 
Employers’ Insurance Company is the carrier. 

“9. John T. Borders is a deputy sheriff duly appointed by J. R. 
Cline, the high sheriff of Cleveland County. He was instructed by the 
high sheriff to transport to Goldsboro, North Carolina, two insane 
Negro women. He was allowed five cents a mile for the use of his au- 
tomobile and for the payment of his time for services rendered. 

“3. He suffered an injury by accident which arose out of and in the 
course of his employment and has been totally disabled since the date 
of the accident. 

“4. He was earning as wages less than $10.00 a week as deputy 
sheriff, 

“5, He received his compensation for services rendered as a deputy 
sheriff in the form of fees for serving papers, for attending trials in 
criminal cases, and doing other services that a deputy sheriff is ordi- 
narily called upon to do on a fee basis. 

“6, It was the duty of the sheriff to transport the two insane Negro 
women to Goldsboro, North Carolina. The sheriff was paid for this 
transportation by the county commissioners and the sheriff, in turn, 
turned the money over to the deputy sheriff, John T. Borders.” 

As to claimants Hey Ross and Lon Bowers the same facts were found, 
except that the two were specially deputized to assist John T. Borders 
in transporting the two insane Negro women to Goldsboro. 

Upon these findings the Commissioner and the Full Commission con- 
cluded that each of these claimants as deputy sheriff is an emplovee of 
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the sheriff under the provisions of the Workmen’s Compensation .\ct 
and entitled to the protection of law. Thereupon an award was made 
to each of the claimants. 

On appeal to the Superior Court the three cases were consolidated 
for hearing. Judgment was signed affirming the findings of fact and 
conclusions of law and award of the North Carolina Industrial Com- 
inission as to each of the claimants. 

From judgment thereon in accordance therewith the defendants ap- 
pealed to the Supreme Court and assigned error. 


B. T. Falls for claimants, appellees. 
King & King and J. A. Cannon, Jr., for defendants, appellants. 


Wixporne, J. The question here involved: Is a deputy sheriff an 
employee of the sheriff, by whom he is appointed, within the meaning 
of the North Carolina Workmen’s Compensation Act! We hold that 
he is not. 

This specific question has not been passed upon by tais Court. How- 
ever, in the case of Starling v. Morris, 202 N. C., 564, at 568, Connor, J., 
stated: “The question as to whether the relation between the sheriff of 
a county in this State, and one who has been appointed by him as a 
deputy is that of employer and employee, within the meaning of those 
words as used in the North Carolina Workmen’s Compensation Act is 
not presented by this appeal. In view, however, of the definition in 
the statute of the words ‘employment,’ ‘employer’ and ‘employee’ as 
used there, it may well be doubted that a deputy sheriff is an employee 
of the sheriff by whom he was appointed, within the meaning of those 
words as used in the act.” 

In considering the question it is necessary to interpret the pertinent 
sections of the Compensation Act under appropriate rules. 

The Workmen’s Compensation Act should be liberally construed so 
as to effectuate the Legislature’s intent or purpose which is to be ascer- 
tained from the wording of the act. 71 C. J., 341; Johnson v. Hosiery 
Co., 199 N. C., 88, 153 S. E., 591; Rice v. Panel Co., 199 N. C., 157, 
1548. E., 69; Reeres +. Parker, 199 N. C., 236, 154 S. E., 66; Williams 
vr. Thompson, 200 N. C., 468, 157 S. E., 480; West o. Fertilizer Co., 
201 N. C., 556, 160 S. E., 765. 

Again, “The rule has been said to be, to construe a compensation 
statute so as to include all services which can reasonably be said to 
come under the provisions; thus, with regard to the employments to 
which they apply, the acts are to be construed liberally. . . . Even 
such a provision, however, will not permit a forced ccnstruction to be 
given to their wording; and, apart from such provisions, the rule of 
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liberal construction cannot be carried to the point of applying an act 
to employments not within its stated scope, or not within its intent or 
purpose, or of supporting a strained construction to include an occupa- 
tion or employment not falling within it.” 71 C. J., 389. 

The words used in the statute must be given their natural or ordl- 
nary meaning. 710. J., 853; Asbury vr. Albemarle, 162 N. C., 247, 75 
S. E., 146; Comrs. v. Henderson, 163 N. C., 114, 79 S. E., 442; Whit- 
ford v. Ins. Co,, 163 N. C., 228, 79'S. E.,. 501; Motor Co. v. Maxwell, 
210 N. C., 725, 188 S. E., 389; S.v. Whitehurst, ante, 300. 

With these rules for guidance we find as the definitions of the words 
“employment,” “employee” and “employer,” as used in the North Caro- 
lina Workmen’s Compensation Act, in so far as pertinent to facts of 
instant case, C. S., 8081 (1), a, b, and ce, that: “(a) The term ‘employ- 
ment? includes employment by the State and all political subdivisions 
thereof and all public and quasi-public corporations therein and all 
private employments in which five or more employees are regularly 
employed in the same business or establishment, except agriculture and 
domestic service and sawmills and logging operators in which less than 
fifteen employees are regularly employed.” ‘“(b) The term ‘employee’ 
means every person engaged in an employment under any appointment 
or contract of hire or apprenticeship, express or implied, oral or writ- 
ten. . . .” “(e) The term ‘employer’ means . . . every person 
carrying on any employment. . . .” 

In reading these three sections it is seen that the word “employment” 
is the basie factor in determining who are “employees” and “employers”’ 
within the meaning of the act. Hence, the question: Is the position 
of deputy sheriff an “employment” as defined in that part reading, “All 
private employments in which five or more employees are regularly 
employed in the same business or establishment.” Analyzing that 
clause it is seen that the word “employments” is limited by the adjective 
‘private,’ and further by the words “business or establishment.” In 
Webster’s New International Dictionary, 2nd ed., we find the word 
“nrivate’ defined: “Belonging to, or concerning, an individual person, 
company or interest; peculiar to oneself; unconnected with others; per- 
sonal; one’s own; not public; not general; separate; as a man’s private 
opinion; private property; a private purse; private expenses or inter- 
ests; a private secretary; opposed to public. . Not invested with, or 
engaged: in, public office or employment; not public in character or 
nature; as a private citizen.” The word “business” is defined as “.\ 
commercial or industrial establishment or enterprise.” “Hstablish- 
ment” is defined as “An institution or place of business, with its fixed 
or organized staff, as a manufacturing establishment.” These words, 
when given the natural or ordinary meaning, clearly indicate reference 
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to commercial or industrial employment of a private character as contra- 
distinguished from public office. 

The office of sheriff is constitutional. N. C. Const:tution, Art. IV, 
sec, 24. It is a public office. Public office is not private property. 
Mial v. Hllington, 184 N. C., 131, at 162. A sheriff takes office, not by 
contract, but by commission subject to the power of the Legislature to 
fix fees and compensation for which the Constitution does not provide. 
Comrs. v. Stedman, 141 N. C., 448, 54 8. E., 269; Funting v. Gales, 
TIN. C., 2833; Mills v. Deaton, 170 N. C., 386, 87 S. E., 123. The office 
of sheriff is one of public confidence and fidelity to a public trust, and 
cannot be a matter of bargain and sale. Cansler v. Penland, 125 N. C.. 
578, 34 S. E., 683. In the main the duties of the offiee are prescribed 
by statute, Comrs. v. Stedman, supra, and are ministerial in character, 
and, as to such ministerial duties, it 1s implied, when not so provided 
by statute, that he may act by a substitute or deputy. Veargin ». Siler, 
83 N. C., 348; &. R. v. Fisher, 109 N. C., 1. 

There is no statutory authority for appointment of deputies sheriff. 
However, “the deputy is an officer coeval in point of antiquity with the 
sheriff.” Lanier v. Greenville, 174 N. C., 311, 98 8. E., 850. 

“There are two kinds of deputies sheriff well known in practice: 
(1) A general deputy or under sheriff who, by virtue of his appoint- 
ment, has authority to execute all the ordinary duties of the office of 
the sheriff, and who executes process without special power from the 
sheriff; and (2) a special deputy, who is an officer pro hac vice, to exe- 
cute a particular writ in some certain oceasion, and who acts under a 
specific and not a general appointment and authority.” Lanier v. Green- 
ville, supra. 

It is said in 57 C. J., 734, see. 4, “A deputy is the deputy of the 
sheriff, one appointed to act ordinarily for the sherif? and not in his 
own name, person or right, and although ordinarily appointed by the 
sheriff, is considered a public officer.” 

The duties and authority of a deputy sheriff relate only to the min- 
isterial duties 1mposed by law upon the sheriff. How those duties are 
to be performed and the ends to be accomplished are as prescribed and 
directed by law, and not in accordance with the direction and discre- 
tion of the sheriff. By appointing a deputy the sheriff merely delegates 
to him the authority’to execute ministerial functions of the office of 
sheriff. Those functions are of a public character. 

The compensation of the fee deputy is that fixed by statute for the 
performance of duties required of the sheriff. It is paid as prescribed 
by statute and not by the sheriff. 

“An employee is one who works for another for wages or salary, and 
the right to demand pay for his services from his employer would seem 


N.C) FALL TERM, 1937. 417 
BORDERS v. CLINE; Ross v. CLINE; BYERS v. CLINE. 


to be essential to his right to receive compensation under the Work- 
men’s Compensation Act, in case of injury sustained by accident arising 
out of and in the course of the employment.” Stacy, C. J., in Hollowell 
v. Dept. of Conservation and Development, 206 N. C., 206, 173 S. E., 
608, citing In re Moore, 187 N. E., 219. Bashan v. County Comrs. 
(W. Va., 1933), 171 S. E., 893. 

In the instant case the claimant Borders is a regular deputy ap- 
pointed by the sheriff, and received as his only compensation fees fixed 
by statutes. Claimants Ross and Byers were special deputies to assist 
in the execution of the writ issued by the clerk of the Superior Court 
under statutory authority, committing the insane persons to the hos- 
pital. C. S., 6193. The cost and expense of conveying these persons 
to the hospital in accordance with the writ is required to be paid by 
the treasurer of the county upon order of the board of county commis- 
sioners. ©. S., 6202. 

Claimants contend that the amendment to sec. 17 of the Compensa- 
tion Act (sec. 2, ch. 274, Public Laws 1931) which permits any sheriff to 
exempt himself and any and all deputies appointed by him from the 
provisions of the act by notice in writing to the Industrial Commis- 
sion, manifests the intent of the Legislature to include sheriffs and their 
deputies within the meaning of the act. If the wording of the original 
act be not sufficient to include them, then “sheriffs and their deputies”’ 
cannot be read into the meaning of the words, originally used, by an 
amendment permitting a sheriff to exclude himself and his deputies. 
“Tt is ours to construe the laws and not to make them.” . . . “It 
is in the province of the law-making power to change or modify the 
statute, not ours.” . . . “It is ours only to declare the law, not to 
make it . . .” Stacy, C. J., in S. v. Whitehurst, ante 300, citing 
authorities. 

Claimants further contend that in view of the fact that the defendant 
sheriff has purchased compensation insurance to cover his compensa- 
tion liability, the amendment to sec. 14 (b) of the Compensation Act 
(ch. 150, Laws 1935), C. S., 8081 (u) (b), affords a foothold upon 
which this case may stand. Holding that the relationship of employer 
and employee, within the meaning of the North Carolina Workmen’s 
Compensation Act, does not exist between a sheriff and his deputy, the 
provisions of this amendment are not applicable to the case in hand. 
The defendant sheriff “purchased workmen’s compensation insurance 
to cover his compensation lability.” 

The judgment of the court below is 

Reversed. 
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Devin, J., dissenting: I am constrained to the view that the com- 
prehensive language of the Workmen’s Compensation .\.ct and the statu- 
tory definitions of the terms “employment,” “employer,” and “employee” 
are sufficiently broad to embrace the service or employment of the 
sheriff’s deputies. Every contract of service, written or implied, is pre- 
sumed to have been made subject to the provisions of the act, unless 
therein exempted. C.S., 8181 (m). 

This view is strengthened by the specific reference in the act to 
deputies sheriff as follows: “Provided, however, that any sheriff may 
exempt himself, and any and all deputies appointed by him, from the 
provisions of this act by notice in writing to the Industrial Commission.” 
C. §., 8081 (x). The legislative intent that deputies sheriff be subject 
to the provisions of the act seems apparent. The heart of a statute is 
the intent of the lawmaking body. That is the cardinal rule of interpre- 
tation and construction. Trust Co. r. Hood, Comr. of Banks, 206 N. C., 
268, 173 S. E., 601; 8. +. Humphries, 210 N. C., 406, 186 S. E., 473. 
The portion of the act quoted above should not be disregarded. It forms 
the basis for the uniform ruling of the Industrial Commission that inju- 
ries by accident to deputies sheriff, arising out of and in the course of 
their employment as such, are compensable. 

In the instant case the sheriff, with due consideration of the dangers 
constantly attending the services of his deputies, instead of seeking ex- 
emption for himself, has paid for insurance so that relief might be 
readily available for them, and the insurance carrier, for agreed com- 
pensation, has contracted to underwrite the casualty. 

This construction of the Workmen’s Compensation .Act imposes no 
unnecessary hardship upon the sheriff, since he may at any time ex- 
empt himself with reference to his deputies from the provisions of the 
act by a notice in writing to the Industrial Commission to that effect. 

The fact that the fees received by the deputy are :ot usually paid 
to him by the sheriff should not be held controlling, for the reason that 
compensation for his service is received by him by virtue of his ap- 
pomtment and employment by the sheriff in whose name alone he is 
empowered to act. 

For instance, it has been uniformly held that a cacdy employed by 
a golf club, but paid by those for whom he caddies, is an employee of 
the elub within the meaning of the Workmen’s Compensation Act. 
Claremont Country Club vo. Industrial Accident Commission, 174 Cal., 
395, Indian Hill Club v. Industrial Commission, 309 Jl, 271; Bynum 
r. Knighton, 137 Ga., 250. 

It may not be out of place to say that, while the employment or 
ofice of deputy sheriff may not be rated very highly in dignity or 
emoluments, those who fill these positions are called upon to render 
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necessary and valuable service to the public, frequently involving danger 
to themselves, and society is largely dependent upon them for local 
enforcement of law and for carrying on the orderly processes of the 
administration of justice. 

I am authorized to say that Crarkson and Scurencx, JJ., join in 
this opinion. 





R. J. YOPP ann WIFE, LIZZIE YOPP, v. J. H. AMMAN. 
(Filed 24 November, 1987.) 


1. Reformation of Instruments § 3— 


Where an incorrect description is incorporated in a deed by the mutual 
mistake of the parties, as between the parties, the deed may be reformed 
to express the true intent. 


2. Boundaries § 2— 


Where the parties have a survey made or go upon the land and agree 
upon a definite, marked line as the boundary of the tract to be conveyed, 
the line as so established contemporaneously with the execution of the 
deed will prevail over a different description in the deed. 


3. Boundaries § 8: Reformation of Instruments § 10—Evidence that 
parties agreed to definite boundary and different description was in- 
serted in deed by mutual mistake, held sufficient for jury. 


In this proceeding to establish the true dividing line between the lands 
ot plaintiff and defendant, the evidence tended to show that there was a 
lappage in the description of two ancient deeds to contiguous lands, that 
defendant had owned one tract for some years when he purchased the 
second tract, that he and his predecessors in title had been in actual 
possession of the first tract up to the line contended for by him, and that 
thereafter he and plaintiff went upon the land and he pointed out the 
fence and pine stumps as constituting the boundary between the tracts, 
and that he and plaintiff then and there made a contract of bargain and 
sale for the purchase of the second tract by plaintiff, that in the deed to 
plaintiff the description as contained in the ancient deed was used, and 
that defendant went into possession of the second tract up to the boundary 
as pointed out by plaintiff, and did not claim the lappage until a later 
survey for a loan disclosed the lappage, and did not interfere with defend- 
ant’s possession up to the boundary as contended for by defendant until 
the institution of this action. Held: The evidence is sufficient to be sub- 
mitted to the jury upon defendant’s allegation that contemporaneously 
with the contract of bargain and sale, the parties went upon the land 
and agreed upon a definite, marked boundary line, so as to override the 
description contained in the deed actually executed. 


Appxat by plaintiffs from Sinclair, J., at April Term, 1937, of Ons- 
Low. No error. 
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This is a processioning proceeding instituted before the clerk of 
Superior Court of Onslow County, under the statute, to establish the 
dividing line between the lands of the plaintiff, R. J. Yopp, and the 
lands of the defendant. 

The defendant and his predecessors in title have for many years 
owned the tract of land referred to as the Dixon land. Thereafter, 
about the year 1917, defendant purchased an adjoining tract of land 
referred to as the French land. On 4+ November, 1919, the defendant 
and his wife conveyed the tract known as the French tract to the plain- 
tiff, R. J. Yopp. This deed, after describing the premises, contains a 
further provision as follows: ‘The same being the lands conveyed by 
Emeline French, widow of William French, by deed dated 22 May, 
1917, and recorded in the register of deeds’ office of Onslow County in 
book 125, page 233.” Plaintiff instituted this proceeding to establish 
the true dividing lines between the tract purchased by him from the 
defendant and the Dixon tract, which is still the property of the de- 
fendant. The defendant, answering the petition, denied the location of 
the line as set out in the petition; described the line as contended for 
by the defendant, and alleged that the respondent sold the petitioner 
the land conveyed to the respondent by heirs at law of Wiliam French, 
which land did not include any of the Stephen Dixon tract, and that 
at the time of sale the plaintiff and the defendant went on the land 
and the plaintiff was shown the line where the fence was then standing, 
and is now standing on the same line with the exception of a few yards 
at the lower end, which was changed by the respondent for convenience, 
and that the petitioners after the purchase established their fence on 
that part of the lime as now contended by the respondent. 

The petitioner replied to the defendant’s answer and set up the deed 
from the defendant and his wife to the plaintiff, reciting the description 
therein contained, and alleged that the westerly line of said tract as 
described in the deed is the true dividing line between the parties. 
The petitioner further pleaded the warranties contained in defendant’s 
deed as an estoppel, and that the petitioner has been in possession of 
the land in dispute under color of title for more than seven years. 
Thereupon the defendant filed a rejoinder, in which he admitted that 
the description as contained in the deed from the defendant to the 
plaintiff described the line as contended for by the plaintiff, but alleged 
that the true boundary line is well marked, was pointed out to the plain- 
tiff and agreed upon between the plaintiff and the defendant as being 
the southwesterly boundary line of the tract of land the defendant was 
then selling the plaintiff, and that the description in said deed em- 
bracing more land than that agreed upon between the parties was in- 
serted in said deed by the mutual mistake of the parties; that it was 
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understood and agreed between the parties at the time of the execution 
of said deed that the defendant was selling and the plaintiffs were pur- 
chasing the French tract of land down to the marked and well estab- 
lished line pointed out to the plaintiff and agreed to between the parties. 
The defendant thereupon prayed that the said deed be reformed to 
express the true intent of the parties and that the line contended for by 
the defendant be established as the true dividing line between the lands 
of the plaintiff and the defendant. Issues of fact having been raised 
by the pleadings filed, the cause was transferred to the civil issue docket 
and came on for trial at the April Term, 1937, Onslow Superior Court. 
Issues were submitted to and answered by the jury as follows: 

1. Was the land in controversy conveyed by defendant Aman to the 
plaintiff Yopp by mutual mistake of the defendant Aman and plaintiff 
R. J. Yopp? <Ans.: “Yes.” 

2. What is the true location of the dividing line between the lands of 
defendant Aman and plaintiff R. J. Yopp? <Ans.: 6 to 5 and 5 to 1. 

Judgment was entered upon the verdict establishing the dividing lune 
as contended by the defendant and found by the jury and the plaintiffs 
appealed. 


G. W. Phillips and R. A. Nunn for plaintiffs, appellants. 
John D. Warlich, Summersill & Summersill, and I. M. Bailey for 
defendant, appellee. 


Barnuiyzt, J. The controversy in this cause grows out of a lappage 
in the descriptions contained in two old deeds—one dated 10 August, 
1874, which is the source of title of the Dixon tract owned by the de- 
fendant, and the other dated 1 February, 1872-—which is the source of 
title of the French tract conveyed by the defendant to the plaintiff. 

The one question presented to us for determination in plaintiff’s brief 
is as follows: “Is there any evidence of mutual mistake herein?” <All 
of plaintiff’s exceptions are directed to this question. If there was no 
mutual mistake then the defendant’s deed is binding upon him and he 
admits in his pleadings that the description contained in his deed to the 
plaintiff embraces the land in controversy—that is, the land between 
the true dividing line as contended by the plaintiff and the true dividing 
line as contended by the defendant. 

If an incorrect description was incorporated in the deed from the 
defendant to the plaintiff by mutual mistake of the parties the defendant 
is entitled to so show and to have the deed reformed so as to conform 
to the true intent of the parties. Speaking to the subject in Coz v. 
McGowan, 116 N. C., 131, Avery, J., says: “All rules adopted for the 
construction of deeds tend towards one objective point. They embody 
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what the law, founded on reason and experience, declares to be the best 
means of arriving at the intention of the parties. 3 Washburn, 428 and 
429. The intention, of course, relates to the time when the deed is de- 
livered, hence course and distance, or even what is considered in law a 
more certain or controlling call, must yield to evidence, if believed, that 
the parties at the time of the execution of a deed actually ran and 
located a different line from that called for, such evidence being ad- 
missible to show the description of the line to be a mistake. Buckner 
vu. Anderson, 111 N. C., 572; Cherry v. Slade, T N. C., 82; Baxter v. 
Wilson, 95 N. C., 187; Stanly v. Green, 12 Cal., 148; 8 Washburn, 435. 

“In support of the position stated, we find that Tieceman, in his ex- 
haustive work on Real Property, sec. 828, lays down the rule as follows: 
‘Contemporanea expositio est optima ct fortissima in lege. In constru- 
ing deeds, courts endeavor to place themselves in the position of the 
parties at the time of the conveyance in order to ascertain what is in- 
tended to be conveyed. For in describing the property parties are pre- 
sumed to refer to its condition at that time, and the meaning of their 
terms of expression can only be properly understood by a knowledge of 
their position and that of the property conveyed.’ The familiar rule 
that the course of a stream called for as a boundary is to be determined 
by showing the location at the time of the conveyance is referred to as 
one illustration of the practical operation of the rule.” Realty Co. v. 
Boren, 211 N. C., 446. 

In Clarke v. Aldridge, 162 N. C., 326, it is said: “It has been long held 
for law, in this State, that when parties, with the view of making a 
deed, go upon the land and make a physical survey of the same, giving 
it a boundary which is actually run and marked, and the deed is there- 
upon made, intending to convey the land which they have surveyed, such 
land will pass, certainly as between the parties or voluntary claimants 
who hold in privity, though a different and erroneous description may 
appear on the face of the deed.” Reed vr, Schenck, 18 N. C., 415; Cherry 
v. Slade, supra. 

In Shaffer v. Gaynor, 117 N. C., 15, it was held: “A deed 1s a con- 
tract and the leading object of the courts in its enforcement, where the 
controversy involves a question of boundary, is to ascertain the precise 
lines and corners as to which the minds of grantor and grantee con- 
curred. Hence, though parol proof is not, as a rule, admissible to con- 
tradict a plain, written description, it is always competent to show by 
a witness that the parties by a contemporaneous, but not by a subsequent 
survey, agreed upon a location of lines and corners difverent from that 
ascertained by running course and distance.” Clarke v, Aldridge, supra; 
Realty Co. v. Boren, supra; Dudtey v. Jeffress, 178 N. C., 111. 
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Where the grantor and grantee actually go upon the land and agree 
upon well-marked corners and a definite, marked line as the boundary 
of a tract to be conveyed the same rule applies. 

Was there then sufficient evidence to be submitted to the jury to sup- 
port the allegation of the defendant that contemporaneously with, and 
as a part of the contract of bargain and sale, the plaintiff and the de- 
fendant went upon the premises and agreed upon the boundary line 
of the tract being conveyed to the plaintiff, so as to override the descrip- 
tion contained in the deed actually executed and to show that it was the 
true intent of the parties that the deed should be so drawn as to set 
out and describe the line agreed upon as the boundary line between the 
French tract and the Dixon tract? If so, the judgment below must be 
affirmed. The evidence offered by the defendant and accepted by the 
jury in arriving at its verdict tends to show that the defendant and his 
predecessors in title owned the Dixon tract many years prior to the time 
the defendant acquired the French tract; that at point 5 there is a 
stake with pointers, at point 1 there is a stake and the corner of a wire 
fence, at 4 there is a corner of a fence and the fence continues along the 
line from 4 to 6 (which is the line contended for by the defendant). In 
the wooded portion of the land through which the line 4 to 6 goes there 
were marked trees; that the defendant and his predecessors in title have 
been in the actual possession of the Dixon tract up to the line from 4 
to 5 for fifty years or more, and there has been a fence on the line for 
that period; that this line from 4 to 5 was actually surveyed about 
forty-five years ago; that the plaintiff and defendant went upon the 
premises and the defendant pointed out to the plaintiff two pine stumps 
in the Dixon line and showed him the fence that constituted the line 
now contended for by the defendant, and that they then and there made 
a bargain for the purchase and sale of the said premises with the said 
line as the boundary line between the Dixon and the French tract; that 
about 25 steps of the fence in the woods had been changed by the de- 
fendant from off the line for convenience; that after the purchase by 
the plaintiff he established this fence on the line as pointed out by the 
defendant; that the plaintiff went in possession of the tract conveyed 
to him down to the line so pointed out, but made no effort to take pos- 
session of, and made no claim to, either the wooded or the cleared portion 
of the land in controversy until 1924 (by his testimony, 1933 by de- 
fendant’s testimony) at which time the plaintiff undertook to borrow 
money from a Federal agency and discovered from a survey made in 
furtherance of the loan that the courses of his deed extended over into 
the tract of land owned by the defendant and to the line now contended 
for by the plaintiff; that thereafter, without protest on the part of the 
plaintiff. the defendant still continued in actual possession of the lands 


484 IN THE SUPREME COURT. [212 


STATE v. CALDWELL. 





in controversy until the institution of this suit in March, 1936, and that 
the defendant is still in possession thereof. 

While the description contained in the deed executed by the defend- 
ant to the plaintiff extends over into the tract of land which the de- 
fendant contends is the Dixon tract, he and his predecessors in title had 
long been in possession of the disputed land as the owners of the Dixon 
tract. The line as contended for by the defendant was surveyed more 
than forty-five years ago. It then can well be understood how the de- 
fendant misapprehended the meaning of the term conta:ned in his deed 
to the plaintiff, to wit: “The same being the lands conveved by Emeline 
French, ete., by deed dated 22 May, 1917.” <All the land he actually 
acquired by said deed was the land down to the line as established by the 
jury. He was already in possession of the lappage. Likewise the plain- 
tiff so understood and construed the deed and his contract with the de- 
fendant. Notwithstanding the fact that most of the land on the westerly 
side of the line contended for by the defendant is under cultivation, the 
plaintiff went into possession of the tract purchased by him down to 
the line agreed upon and made no contention or claim tc any lands west 
of said line until a survey under the description contained in his deed 
indicated that his line was west of the agreed line. He did not demand 
possession and acquiesced, without protest, in the continued use of same 
by the defendant for more than ten years before instituting this pro- 
ceeding. 

There was ample evidence to be submitted to the jury upon the first 
issue, and it seems that the jury was fully justified in finding that a 
dividing line was agreed upon at the time of the execut:on of the deed, 
and that the defendant did not intend to convey and the plaintiff did 
not understand that he was purchasing any lands westwardly of the 
line established by the jury. The jury, upon competent and sufficient 
evidence and under a proper charge, has answered the first issue in 
favor of the defendant. If the answer to that issue stands, it is admitted 
that the answer to the second issue 1s correct. In the trial of this cause 
we find 

No error. 





STATE v. WALTER CALDWELL. 


(Filed 24 November, 1987.) 
1. Rape § 8 
Iividence in this prosecution to the effect that defendant obtained carnal 
knowledge of prosecutrix against her will by threatening to kill her with 


a knife is held sufficient to be submitted to the jury on an indictment 
charging rape. 
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2. Criminal Law § 77b— 

Where the charge is not in the record it will be presumed on appeal 
that the court correctly charged the law applicable to the facts, and 
covered all aspects of the case supported by the evidence. 

3. Criminal Law § 81la— 


The finding of the trial court on the voir dire that defendant’s confes- 
sion was voluntary is not reviewable when supported by any competent 
evidence. 

4. Criminal Law § 33—Presence of officers does not render confession 
involuntary, 

Confessions are competent when they are in fact voluntarily made 
without hope or inducement, threats or fear; but the fact that a confes- 
sion was given in the presence of officers of the law, some of whom were 
armed, and that defendant was told by them that they would like to know 
the truth, does not render the confession involuntary. 


ApprAL by defendant from Rousseau, J., and a jury, at August Term, 
1937, of IREDELL. No error. 

The defendant was tried and convicted and judgment was pronounced 
on a bill of indictment charging him, on 31 July, 1937, “with force and 
arms, at and in the county aforesaid, unlawfully, willfully, and feloni- 
ously did commit an assault on one Macie Smith, a female, and her the 
said Macie Smith, feloniously, by force and against her will, did ravish 
and ecarnally know, against the form of the statute in such case made 
and provided and against the peace and dignity of the State.” 

Macie Smith, witness for the State, testified, in part: “J kuow the 
defendant Walter Caldwell, he has been working for us for a little over 
a year. I saw Walter Caldwell Saturday afternoon, 31 July, about 
4:30. . . . Will Gibson and his wife left and shortly thereafter 
Walter Caldwell came to the back porch and asked me for some matches, 
as he had done before on numerous occasions. I secured the matches 
and handed them to Walter Caldwell, whereupon he placed his foot in 
the door and came up on the porch and stated that he had something he 
wanted to tell me. At that time I had my baby girl in my arms, she 
being about two years of age, and my young son, about eight years of 
age, was asleep in the house. I then told Walter Caldwell that he did 
not have anything to talk to me about. He then seized me by the arm 
and insisted that he had something to tell me and started pulling me 
toward the kitchen. After he had pushed me in the kitchen I told him 
that if he had anything to say to go ahead and say it. At that time he 
had pushed me up against the pantry door. He then stated that ‘I know 
that you know that you can kill me for what I am going to do.’ I still 
had my baby girl in my arms and asked him to let me take her into the 
house. He would not let me do this, and made me place her on the 
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floor by us. I stated that I heard an automobile drive up in front of 
the house and wanted to see who it was. He stated that he would go 
see who was in the car, and for me not to move from where I was. As 
he went out of the kitchen door I ran and got into the back yard almost 
to the well. He came after me and I hollered. He caught me by the 
arm and dragged me back into the house. He pulled me into the house 
and into the bedroom where he pushed me across the bed and held the 
broken blade of a knife to my throat. He stated that if I made any 
outery he would kill me. He then accomplished his purpose. 

During the course of what I have just related I called several times fot 
my young son who was asleep, and Walter Caldwell told me to stop or 


else he would kill me, and I did not get my son awake. . . . When 
my husband reached home I told him what had happered. . . .Mr. 


Plyler and my husband then took me to the Lowrance Hospital in 
Mooresville and I was examined by Dr. Taylor. I had bruises about 
my arm, but was not otherwise hurt. . . . I smelled whiskey on 
Walter Caldwell’s breath. He looked as if he was drunk. I have known 
that he drank liquor before.” 

Dr. G. W. Taylor, witness for the State, testified: “I examined Mrs. 
Smith on 31 July, about 6:30 at the Lowrance Hospital in Mooresville. 
I examined her and found that some one had recently had intercourse 
with ‘her. The semen which I extracted was very verile and active. 
Mrs. Smith told ine that Walter Caldwell had assaulted her. I have 
known Mrs. Smith for a number of years and know her to be a woman 
of good character. I know the same about her husband, George Smith. 
She had bruises on her arm and neck. (Cross-examination.) I do not 
know anything about the occurrence, all IT know is that there had been 
an intercourse. In my opinion within the last three or four hours. 
She was not lacerated or bruised locally. There were signs of bruises 
on her arm. There was no evidence of a struggle.” 

John White Moore, sheriff of Iredell County and witness for the State, 
testified: “Q. Ilas the defendant at any time made any statement regard- 
ing this matter? .Ans.: Yes, sir, Q. Where were you. and who was 
present? Ans.: In jail, in the presence of Carl Bailey, a deputy sheriff 
and jailer, and Sergeant Lentz, highway patrolman. Q. What did you 
say to the prisoner or what did you do to him prior to the time he made 
the statement? iAns.: I warned him of. his rights and told him he didn’t 
have to make any statement to me whatsoever; there wasn’t anybody 
going to hurt him, and if he did make a statement that would tend to 
incriminate him, it would be used against him. I said, ‘If you have 
anything to say I’d like to hear it. Q. Did you offer any threats of 
any kind? <Ans.: Absolutely nothing. Q. Did you promise him any 
immunity or any reward? Ans.: No, sir. Q. Did any person in your 


N.C.] FALL TERM, 1937. 487 


STATE v. CALDWELL. 





presence offer any threat or any immunity or any reward to make the 
statement? Ans.: No, sir. Q. Did any one else speak to him? <Ans.: 
I believe Sergeant Lentz said ‘We would like to know the truth about 
it.” (The court allowed defendant to ask preliminary questions, Ex- 
amination by Mr. Joyner.) Q. Sergeant Lentz had on his uniform and 
a pistol on his side? <Ans.: Yes, sir. Q. Caldwell knew you were 
sheriff? sAns.: Yes, sir. Q. Mr. Bailey had a pistol? Ans.: No, sir. 
Q. I ask you if you didn’t say to him ‘The best thing you can do is tell 
the truth? <Ans.: J don’t think I told him. I told him ‘We would 
like to know the truth.” I might have said ‘The truth wouldn’t hurt 
anybody,’ but I don’t think I said the best thing was to tell the truth. 
Q. Tf you didn’t also tell him it would be lighter on him? <Ans.: No, 
sir. (By the court): Q. Did you tell him it would be the best for him 
if he did tell the truth? Ans.: I don’t know. I might have said the 
truth didn’t hurt anybody and I’d like to know the truth about the situ- 
ation. Q. You didn’t tell him it would be best for him, or better, or 
lighter? Ans.: No, sir. Q. Did any one in your presence tell him it 
would be lighter or better for him if he would tell the truth about it? 
Ans.: No, sir. (The court offered to let the defendant put up any evi- 
dence on this particular point. Upon no evidence being produced by 
the defendant, the court holds the statement made by the defendant was 
voluntarily made.) (Examination by the solicitor.) Q. What state- 
ment did he make? Ans.: He said he was guilty of this crime that he 
was accused of. J asked him if he was drinking. He said he was at that 
time. I said, ‘Did you get some liquor after you left Mr. Smith’s house ?’ 
He said, ‘Yes, at the Cascade he got a half pint and drank it.’ ” 

Mrs. T. W. Plyler testified, in part: “I am a neighbor and live fifty 
or a hundred yards from the Smith home. On 31 July, I was at home 
and heard some kind of a noise at the Smith home, but thought that it 
was some of the children playing. I dressed and walked down to the 
Smith home. When I got there Mrs. Smith took me into the kitchen 
and asked me if I had seen Preacher Caldwell. In a few minutes she 
whispered to me that Preacher Caldwell tried to kill her and then told 
me what had taken place. The prisoner was walking out of the back 
door when I got to the Smith house. (Cross-examination.) I went 
to the Smith home on purely a social visit and not in consequence of 
anything I heard at the house. J did not hear any unusual noise at the 
Smith home and what I heard was like children playing, and it was 
not in consequence of what I heard that I went to the Smith house. 
When I came up to the back porch Preacher Caldwell was coming out 
of the kitchen door. He was not walking slow or fast—was coming, just 
walking. He did not appear to be excited and I did not notice anything 
unusual about his appearance. I am familiar with the Smith house 
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and there is no door or entrance way from the kitchen into the interior 
of the house. In order to get from the kitchen into the house you must 
go out on the back porch. I have known Preacher Caldwell since we 
have been living next to the Smiths and always thought he was a good 
Negro,” 

Other corroborating evidence was introduced by the State. The de- 
fendant introduced no evidence. Defendant was captured near the Cas- 
cade Mills at Mooresville, N. C., about seven miles from the scene of the 
crime, some three hours after the alleged crime, about 7 o’clock, and 
did not attempt to escape. He was drinking at the time of the alleged 
crime and when captured. 

The defendant made several exceptions and assignments of error and 
appealed to the Supreme Court. The material ones will be considered 
in the opinion. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
Jack Joyner and Andrew C. McIntosh for defendant. 


Crarkson, J. At the close of the State’s evidence the defendant made 
a motion in the court below for judgment as in case of nonsuit. N. C. 
Code 1935 (Michie), sec. 4643. The court below overruled the motion, 
and in this we can see no error. The evidence was plenary to have been 
submitted to the jury. 

The charge of the court below is not in the record; the presumption 
is to the effect that the court charged the law applicable to the facts. 
We think the evidence objected to competent. 

The defendant contends that the prosecuting witness made no outcry, 
which is a circumstance affecting her credibility to be considered in 
favor of the accused. 8S. v. Dill, 184 N. C., 645. It is presumed that 
the court below in the charge covered this aspect, if tae evidence sup- 
ported it. The testimony of the prosecuting witness was “He came 
after me and I hollered. He caught me by the arm and dragged me 
back into the house. He pulled me into the house and into the bedroom 
where he pushed me across the bed and held the broken blade of a knife 
to my throat. He stated that if I made any outery he would kill me. 
He then accomplished his purpose.” 

The alleged confession of defendant to the sheriff while in jail, in 
the presence of other officers, we think was voluntarily made. On the 
voir dire the court below examined the sheriff and gave defendant an 
opportunity to “put up any evidence on this particular point” and 
held “upon no evidence being produced by the defendant, the court holds 
the statement made by the defendant was voluntarily made.” S. v. 
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Whitener, 191 N. C., 659; S. v. Blake, 198 N. C., 547. This finding is 
not reviewable if there is any competent evidence to support same. S. 
v. Moore, 210 N. C., 686 (692-3). 

In 8. v. Myers, 202 N. C., 351 (853), it is said: “The confession in 
evidence was not made under the impulsion of hope or fear. The sug- 
gestion that the accused had better tell who the ‘other men’ were or that 
he ‘had better go on and tell the truth’ has no element of unlawful in- 
ducement. As said in 8. v. Harrison, 115 N. C., 706, ‘The rule which is 
generally approved is, that where the prisoner is advised to tell nothing 
but the truth, or even when what is said to him has no tendency to in- 
duce him to make an untrue statement, his confession in either case 1s 
admissible.’ No promise was made to induce the confession; no threat 
was used to extort it. S.v. Bohanon, 142 N. C., 695.” 

In S. v. Jones, 203 N. C., 374 (376), 1s the following: “‘We are not 
aware of any decision which holds a confession, otherwise voluntary, 
inadmissible because of the number of officers present at the time it 
was made. Nor has the diligence of counsel discovered any. S. v. 
Gray, 192 N. C., 594.” 

In 8S. v. Grier, 203 N. C., 586 (588), it is written: “A confession 
voluntarily made by a person under arrest is competent. S. v. Ellis, 
97 N. C., 447; S. v. Rodman, 188 N. C., 720; and all confessions are to 
be taken as voluntary unless the person making them shows facts au- 
thorizing a legal inference to the contrary. S. v. Sanders, 84 N. C., 
728; S. v. Christy, 170 N. C., 772, But every confession must be vol- 
untary. The test is whether it was made under circumstances that 
would reasonably lead the person charged to believe that it would be 
better to confess himself guilty of a crime he had not committed. It is 
expressed in various ways. The confession is inadmissible if ‘the de- 
fendant was influenced by any threat or promise,’ or if it is ‘induced 
by hope or extorted by fear,’ or if ‘fear is excited by a direct charge 
or hope is suggested by assurance,’ or if extorted by ‘threats, promises, 
or any undue influence,’ or if ‘wrung from the mind by the flattery of 
hope or the torture of despair,’ or by ‘actual force,’ or the ‘hope of 
escape, or the statement, ‘It will be lhghter on you.’ 8S. v. Roberts, 
supra (12 N. C., 259); S. v. Howard, supra (92 N. C., 772); 8. v, 
Whitfield, 70 N. C., 356; S. v. Myers, 202 N. C., 351; 8. v. Invingston, 
ibid., 809.” S. vu. Fox, 197 N. C., 478; 8. v. Gosnell, 208 N. C., 401. 

In S. v. Stefanoff, 206 N. C., 443 (444): “Where there is no duress, 
threat or inducement, and the court found there was none here, the 
fact that the defendants were under arrest at the time the confessions 
were made, does not zpso facto render them incompetent. 8S. v. New- 
some, 195 N. C., 552; S. vu. Drakeford, 162 N. C., 667. ‘We are not 
aware of any decision which holds a confession, otherwise voluntary, 
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inadmissible because of the number of officers present at the time it was 
made. Nor has the diligence of counsel discovered anv.’ S. v. Gray, 
192 N. C., 594.” 8S. v. Tate, 210 N. C., 613 (617). 

No threat or promise of any immunity or reward was made defend- 
ant. The confession was voluntary, made neither under the influence 
of hope nor fear. “I told him we would like to know tke truth.” This 
was no inducement. From the competent evidence we think the con- 
fession voluntary, and 1t was so found by the court below. 

On the record we see no prejudicial or reversible error, 

No error. 





IN THE MATTER OF EXECUTION OF JUDGMENT AGAINST N. WILSON WALLACE, 
JR., IN AN ACTION ENTITLED: T. A. JENNINGS & SONS, INC.,, v. F. 
MARION HOWARD anp N. WILSON WALLACE, JR. 


(Filed 24 November, 1937.) 


Judgment § 37—Prior assignee of judgment takes title unaffected by 
second assignment, even though second assignment is first recorded. 


A prior assignee of a judgment for a valuable consid2ration takes the 
title of his assignor unaffected by a subsequent assignment of the same 
judgment by the assignor to another for a valuable consideration without 
notice of the prior assignment, in the absence of fraud, even though the 
second assignee has his assignment first recorded on the judgment docket, 
there being no statute requiring an assignment of a judgment to be 
recorded. C. S., 8811, 2418, 614, 446. 


Appra. by respondent, J. W. McDonald, from J/ill, Special Judge, at 
Special Term, September, 1937, of Mecxiennrre. Affrmed. 

The facts were agreed to by the parties, and the clerk: rendered judg- 
ment in favor of J. W. McDonald, respondent. The pet:tioner excepted, 
assigned error and appealed to the Superior Court. The facts will not 
be set forth, as the material ones are in the judgment of the court below. 

On appeal to the Superior Court the following judgment was ren- 
dered: “This cause coming on to be heard upon appea. from an order 
of the clerk of the Superior Court upon the agreed stetement of facts 
appearing of record, and being heard before his Honor, Frank 8. Hall, 
judge holding the September, 1937, Special Term of the Superior Court 
of Mecklenburg County, and it appearing to the cour: that the ques- 
tion presented by this appeal relates to the priority as between successive 
assignees of the same judgment to the proceeds of said judgment which 
have come into the hands of the clerk by virtue of an execution on a 
junior or subsequent judgment, that 1s to say: S. J. Biggers, judgment 
creditor, sold and assigned the judgment in question to Herbert Irwin, 
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trustee, for the use and benefit of the petitioner, and thereafter sold 
and assigned the same judgment to J. W. McDonald, respondent; and 
it further appearing to the court that said second or subsequent assign- 
ment to the said J. W. McDonald was first entered on the judgment, 
and without notice of said prior assignment to Herbert Irwin, trustee; 
and it further appearing to the court that all the right, title, lien and 
interest of the said S. J. Biggers in said judgment passed to said Herbert 
Irwin, trustee, under said prior assignment, and the said judgment 
creditor having no further interest in, or control over, said judgment, 
no right or interest therein was created by said second or subsequent 
assignment to J. W. McDonald. That while the court is of the opinion 
that as a matter of public policy the assignment of a judgment should 
be entered upon the judgment docket as notice of ownership, the court 
is also of the opinion that this is a matter for the Legislature to de- 
termine, and is not within the province of the courts. It is therefore, 
on motion of the petitioner, ordered and adjudged that the order of the 
clerk in this cause be vacated and set aside, and that the clerk issue an 
order directing that the proceeds of said judgment be paid to Herbert 
Irwin, trustee, to be disbursed by him according to the provisions of 
his said trust, and to that end this cause is hereby remanded to the 
clerk. This 25 September, 1987. 
Franx S. Hirt, 
Special Judge Presiding.” 


To the signing and entering of the foregoing judgment J. W. Me- 
Donald excepted, assigned error, and appealed to the Supreme Court. 


Fred C. Hunter for petitioner, appellee. 
Jas. L. DeLaney for respondent, appellant. 


Criarxson, J. The respondent, J. W. McDonald’s only exception 
and assignment of error is to the signing of the judgment in the court 
below. This exception and assignment of error cannot be sustained. 

(1) The petitioner, appellee, claims the fund in controversy under 
an assignment of the judgment made by S. J. Biggers, on 14 September, 
1936, 

(2) The respondent, J. W. McDonald, claims an assignment there- 
after, on 5 November, 1936, and priority, as same was recorded on the 
judgment docket. 

In the facts found it appears: “That said second or subsequent assign- 
ment of said judgment to J. W. McDonald, as aforesaid, was entered on 
said Judgment Docket W, page 243, and thereafter said prior assign- 
ment made to Herbert Irwin, trustee, as aforesaid, was entered on said 
judgment docket.” 
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The question presented on this appeal is: “Does a subsequent assignee 
of a judgment for a valuable consideration, and without notice of prior 
assignment, whose assignment is recorded on the judgmeat docket, have 
a prior right to that of the first assignee of said judgment who neglects 
to have his assignment entered on the judgment docket?” We think not. 

The beneficent “Connor Act”—WN. C. Code, 1935 (Michie), see. 3311, 
is as follows: “No deed of trust or mortgage for real or personal estate 
shall be valid at law to pass any property as against creditors or pur- 
chasers for a valuable consideration from the donor, bargainor, or mort- 
gagor, but from the registration of such deed of trust or mortgage in the 
county where the land lies; or in case of personal estate, where the 
donor, bargainor, or mortgagor resides; or in case the donor, bargainor, 
or mortgagor resides out of the State, then in the county where the said 
personal estate, or some part of the same, is situated; or in case of 
choses in action, where the donee, bargainee, or mortgagee resides. For 
the purposes mentioned in this section the principal place of business of 
a domestic corporation is its residence.” 

Section 2418: “Whenever any judgment of the Superior Court of the 
county in which the registered estate is situated shall be duly docketed 
in the office of the clerk of the Superior Court, it shall be the duty of 
the clerk to certify the same to the register of deeds. The register of 
deeds shall thereupon enter the certificate of title, the date, and the 
amount of the judgment, and the same shall be a lien upon such land 
as fully as such docketed judgment would be a lien upon unregistered 
lands of the judgment debtor.” 

Section 614: “Upon filing a judgment roll upon a judgment affecting 
the title of real property, or directing in whole or in part the payment 
of money, it shall be docketed on the judgment of the Superior Court of 
the county where the judgment roll was filed, and may be docketed on 
the judgment docket of the Superior Court of any oth2r county upon 
the filing with the clerk thereof a transcript of the original docket, and is 
a lien on the real property in the county where the same is docketed of 
every person against whom any such judgment is rendered, and which 
he has at the time of the docketing thereof in the county in which such 
real property is situated, or which he acquires at any time thereafter, 
for ten years from the date of the rendition of the judgment. But the 
time during which the party recovering or owning such judgment shall 
be, or shall have been, restrained from proceeding thereon by an order of 
injunction, or other order, or by the operation of any appeal, or by a 
statutory prohibition, does not constitute any part of the ten years afore- 
said, as against the defendant in such judgment, or the party obtaining 
such orders or making such appeal, or any other person who is not a 
purchaser, creditor, or mortgagee in good faith.” 
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Section 446: “Every action must be prosecuted in the name of the 
real party in interest, except as otherwise provided; but this section does 
not authorize the assignment of a thing in action not arising out of con- 
tract. An action may be maintained by a grantee of real estate in his 
own name, when he or any grantor or other person through whom he 
derives title might maintain such action, notwithstanding the conveyance 
of the grantor is void, by reason of the actual possession of a person 
claiming under a title adverse to that of the grantor, or other persons 
at the time of the delivery of the conveyance. In case of an assignment 
of a thing in action the action by the assignee is without prejudice to any 
set-off, or other defense, existing at the time of, or before notice of, the 
assignment; but this does not apply to a negotiable promissory note or 
bill of exchange, transferred in good faith, upon good consideration and 
before maturity.” Petty v. Rousseau, 94 N. C., 355 (863); Casket Co. 
v. Wheeler, 182 N. C., 459 (468); 6 C. J. Secundum, p. 1052 (Assign- 
ments). 

We set forth fully all the statutes in this State which have a bearing 
on the controversy. We can find no statute that requires the transfer 
of a judgment to be recorded on the judgment docket. It is like the 
transfer of any chose in action. The Connor Act, supra, does not go 
so far. 

In 4 Cyc., pp. 32 and 83, section 4, speaking to the subject, we find: 
“As between assignor and assignee it 1s not necessary to the validity of 
an assignment that the debtor be notified thereof; and, as between suc- 
cessive assignees of the same chose from the same person, the assignee 
prior in time will be prior in right, although he has failed to give notice 
of the assignment to the debtor, and a subsequent assignee has given 
such notice,” ete. 6 C. J. Secundum, pp. 1145-6; 34 C. J., sec. 1001, 


p. 652. 
In Motz v. Stowe, 83 N. C., 484 (440), we read: “The law does not 
require such an assignment to be registered. . . . Shipp and Bailey 


having acquired a good equitable title to the six hundred and ninety-six 
dollars in the hands of the sheriff of Lincoln, cannot be defeated of their 
rights by any act of Sloan, nor of his assignee. The assignee in bank- 
ruptey takes the estate of the bankrupt subject to all equities against it. 
It is settled in this State that a purchaser at an assignee’s sale takes 
subject to all equities whether he had notice of them or not. Steadman 
v. Taylor, 77 N. C., 1384; Clerk’s Office v. Bank, 66 N. C., 214.” 

In Richmond County v. Trust Co., 195 N. C., 545, it is held: In the 
course of its dealings and for a lawful purpose a bank may negotiate 
notes, drafts, bills of exchange, and other evidence of indebtedness em- 
braced by 3 C. S., 220 (a); and where there is more than one transfer 
of the same security, and the equities are equal, the first in time will 
prevail, unless there is fraud in the transfer. 
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In N. C. Prac. & Proe, in Civil Cases (McIntosh), sec. 669, p. 760, 
is the following: “While a judgment is not a contract in the strict sense, 
it is an obligation binding the parties, and it may be assigned as any 
other chose in action. No particular form of assignment is required, 
and it need not be in writing when docketed, as conveying an interest in 
land; any form of words would be sufficient which shows the intent of 
the parties to transfer the judgment; it need not be entered on the 
record, though that might be desirable for the record to show the owner 
of the judgment. Like the transfer of any other chose in action, the 
assignee takes the interest which the assignor has, subject to equities 
of the debtor at the time of the assignment or of notice of the assign- 
ment; the assignee becomes the real party in interest, and may sue on it 
in his own name.” Fertilizer Works v. Newbern, 210 N. C.,, 9. 

As a general rule, when one assigns a chose in action or a judgnient, 
the assignee obtains a good title as to what the assignor had to convey, 
subject to set-off or other defenses, etc., existing at the time of the trans- 
fer. Sec. 446, supra. There is no law requiring transfer to be recorded 
on the judgment docket in this jurisdiction. If the assignor assigns the 
judgment a second time, this does not effect the first assignment, although 
the second assignment is recorded prior to the first assignment on the 
judgment docket. Of course, if the first assignment is tainted with 
fraud, this would be another matter. On this record, the evidence 1s all 
to the effect that the purchase by the first assignee was made in good 
faith and for value. There is no evidence of fraud or an equitable 
estoppel, or otherwise, in which the second assignee car. claim priority 
over the first assignee in this case. 

For the reasons given, the judgment of the court below is 


Affirmed. 





STATE vy. FRITZ MURPH, ROY BUMGARNER, anp WILL BROWN. 
(Filed 24 November, 1937.) 


Robbery § 3—Evidence identifying defendant as perpetrator of crime held 
sufficient to be submitted to the jury. 


The State’s evidence established that the pay roll of a mill was being 
counted out and put into envelopes by employees when two men came in, 
threatened the employees with pointed pistols, made the employees get on 
the floor, and took the money. One defendant did not appeal from his 
conviction as one of the perpetrators of the crime. The other defendant 
appealed from the court’s refusal to grant his motion to nonsuit. Several 
employees, present at the time the crime was committed, testified that 
the voice, size, and general appearance of the appealing: defendant were 
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similar to those of the man who, together with the defendant who was 
convicted, committed the crime, and there was testimony of a taxicab 
driver that appealing defendant, shortly after the crime was committed, 
aided his codefendant to get to his home in another city by taxicab. 
Held: The evidence was sufficient to be submitted to the jury upon the 
question of the identity of the appealing defendant as one of the perpe- 
trators of the crime. 


Appeal by defendant Roy Bumgarner from Sink, J., at June Special 
Term, 1937, of MrckLtensurc. No error. 

The defendants in this action were tried on an indictment in which 
they were charged with robbery by the use or threatened use of firearms, 
in violation of see. 1 of ch. 187, Public Laws of North Carolina, 1929, 
N.C. Code, see, 4267(a). 

As shown by the verdict, the jury found that each of the defendants 
is guilty as charged in the indictment. 

From judgment that he be confined in the State’s Prison for a term 
of not less than seven or more than ten years, the defendant Roy Bum- 
garner appealed to the Supreme Court, assigning as error the refusal 
of the court to allow his motion for judgment as of nonsuit. C.8., 4643. 


Attorney-General Seawell and Assistant Attorneys-General McMullan 
and Bruton for the State. 
Tiugh G. Mitchell for defendant. 


Connor, J. At about 2:15 p.m. on 26 May, 1937, a blue Ford auto- 
mobile stopped on the street in front of the office of the Cornelius Cotton 
Mall, in Cornelius, N. C. There were three men in the automobile, two 
on the front seat and one in the rear seat. Two of the occupants of the 
automobile got out and went at once into the office of the Cornelius Cot- 
ton Mull, each armed with a pistol. As they entered the office they 
pointed their pistols at the employees at work in the office and threat- 
ened to shoot them if they or either of them refused to obey their orders. 
The men ordered each of the employees, who were young women, to get 
down on the floor of the office and to remain there. They did so. One 
of the men thereupon gathered up the money which was lying on a desk 
in the office. This money consisted of bills of various denominations 
and had just been brought to the office from the bank for the purpose of 
paying off the employees of the cotton mill. After the money, amount- 
ing to about $3,622.92, had been gathered up by them, the men left the 
office, taking the money with them, got into the automobile, and drove 
away rapidly. 

A few days after the robbery the defendants were arrested and charged 
with the robbery of the Cornelius Cotton Mill. 
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At the trial there was evidence tending to identify the defendant 
Fritz Murph as one of the men who got out of the automobile and went 
into the office of the cotton mill and there, by the threatened use of his 
pistol, put the employees of the cotton mill then in the office in fear of 
death or great bodily harm, and thereby feloniously took and carried 
away the money of the Cornelius Cotton Mill. This evidence was sub- 
mitted to the jury who found that the defendant Fritz Murph is guilty 
of the felony charged in the indictment. He did not appeal from the 
judgment of the court that he be confined in the State’s Prison for a 
term of not less than seven or more than ten years. 

There was evidence tending to show that the defendant Will Brown 
is one of the three men who were in the automobile as it approached the 
office of the Cornelius Cotton Mill. There was no evidence tending to 
show that he is one of the two men who got out of the automobile and 
went into the office of the cotton mill and there committed the crime 
charged in the indictment. The verdict of guilty as to the defendant 
Will Brown was set aside by the judge, and upon his suggestion and 
with his approval the action as to the defendant Will Brown was nol 
prossed with leave by the solicitor for the State. 

There was no evidence at the trial tending to identify positively the 
defendant Roy Bumgarner as one of the three men who were in the 
automobile when it stopped on the street in front of the office of the 
Cornelius Cotton Mill, or as one of the two men who got out of the 
automobile and went into the office of the cotton mill and there com- 
mitted the crime charged in the indictment. There was, however, ev1- 
dence tending to show facts and circumstances from which the jury 
could find that the defendant Roy Bumgarner is one of the two men who 
got out of the automobile, went into the office of the Cornelius Cotton 
Mill, and there committed the said crime. 

Frank Stough, witness for the State, testified as follows: 

“T am treasurer of the Cornelius Cotton Mill. At about 2:15 on 26 
May, 1937, as I was returning to the office at the mill from the post 
office I noticed a blue Ford automobile standing on the street in front of 
the office. There was a man in the automobile. I walked into the office 
and noticed one of the employees—a young woman—kneeling down on 
the floor as if she was looking for change. I looked up and saw a boy 
with a pistol drawn on her. I identify the defendant Fritz Murph as 
the boy who held the pistol drawn on her. He turned and pointed the 
pistol at me. He ordered me to get down on the floor. J did so. 

“There was another man in the office with the defendant Fritz Murph. 
I did not see his face and cannot identify the defendant Roy Bum- 
garner as the other man in the office with the defendant Murph. I have 
observed the defendant Roy Bumgarner. He is of about the size and 
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weight of the other man. Both Murph and the other man had on caps 
and goggles. The other man also had a pistol. He scooped up the 
money on the desk in the office. He and Murph then left the office, 
taking the money with them. The money consisted of bills of various 
denominations and amounted to $3,622.92, I had never seen Murph or 
the other man prior to the robbery. I identify Murph by the contour 
of his face, his height and size. I saw his face for about five or ten 
seconds.” 

Miss Alice Stough, one of the employees of the Cornelius Cotton Mill, 
who was in its office at the time of the robbery, testified as follows: 

“I was sitting in the office of the Cornelius Cotton Mill at about 2:15 
p.m. on 26 May, 1937, with Miss Lottie Washam and Miss Willie Fid- 
dler. They were both employees of the cotton mill. I was counting 
money and they were putting the money, as I counted it, into envelopes. 
I saw a blue Ford automobile stop at the sidewalk in front of the office. 
Two men got out of the automobile and came into the office. Both had 
pistols. They told us to get down on the floor of the office. We obeyed. 
They covered us with their pistols. One of the men gathered up the 
money. Both left the office, taking the money with them. They left in 
the automobile. 

“I cannot identify either of the two men who were in the office. I 
heard one of them talk about four times, and the other once. I have 
heard the defendant Fritz Murph talk twice since the robbery. I think 
his voice 1s the voice of one of the men who was in the office. 

“T have heard the voice of the defendant Roy Bumgarner since 26 
May, 1937. I think his voice is the voice of one of the men who was in 
the office that day, whose voice I heard only once. The size of the de- 
fendants Murph and Bumgarner is about the size of the men who were in 
the office. I cannot positively identify the defendant Roy Bumgarner, 
by his voice or his size, as one of the two men who came into the office 
and took and carried away the money of the Cornelius Cotton Mill.” 

Miss Willie Fiddler, one of the employees of the Cornelius Cotton 
Mill who was in its office at the time of the robbery, as a witness for the 
State, testified as follows: 

“T was sitting at Miss Stough’s desk in the office of the Cornelius 
Cotton Mill at about 2:15 p.m. on 26 May, 1937, beside Miss Washam. 
Two men came into the office, each armed with a pistol. Both had on 
unionalls; both had on goggles; both had their caps pulled down over 
their eyes; both had on rubber gloves. The smaller of the two men told 
us to get down on the floor of the office. We did so. He then picked 
up the money which was lying on the desk. Both men then left the 
office, taking the money with them. They went out to the automobile, 
got in and drove away rapidly. 
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“T have seen the defendant Fritz Murph and the defendant Roy Bum- 
garner since the robbery. I cannot positively identify either of them 
as one of the men who were in the office and who took and carried away 
the money of the Cornelius Cotton Mill. I have heard both defendants 
speak since the robbery. Their voices sounded like the voices of the men 
who were in the office. I think the defendant Fritz Murph and the de- 
fendant Roy Bumgarner are the men who were in the office. I know 
the defendant Will Brown. I do not think he is one cf the men who 
committed the robbery.” 

Miss Lottie Washam, one of the employees of the Cornelius Cotton 
Mill, who was in its office at the time the robbery was committed, as a 
witness for the State, testified as follows: 

“At about 2:15 p.m. on 26 May, 1937, I was sitting in the office of 
the Cornelius Cotton Mill, with my back toward the door. Two men 
eame from a blue automobile which had stopped on the street in front 
of the office into the office. One was a little taller than the other. The 
smaller man held a pistol on us and ordered us to get down on the floor. 
We did so. J have not heard the voice of either of the cefendants since 
the robbery. I have not seen them since the robbery until today. From 
what I now observe I notice that the size of the defendant Murph cor- 
responds with the size of the smaller man who came in‘o the office. I 
did not see the larger of the two men who came into the office well enough 
to compare his size with the size of the defendant Roy Bumgarner.” 

J. W. Auten, who operates a Ford automobile agency at Huntersville, 
N. C., as a witness for the State, testified as follows: 

“On the night of 25 May, 1937, a new blue de luxe ford sedan was 
stolen from my garage. We recovered the automobile about six miles 
east of Mooresville, N. C. It was in the bushes, about 100 yards from 
the main road. I saw the defendant Fritz Murph at my place of busi- 
ness about a week before the robbery. He was talking about trading 
automobiles with me. JI do not know the defendant Roy Bumgarner.” 

Roy Waugh, a taxi driver, who lives at Mooresville, N. C., as a wit- 
ness for the State, testified as follows: 

“T know the defendants Fritz Murph and Roy Bumgarner. I saw 
them on the night after the robbery. I saw Bumgarner at Childress’ 
Service Station, which is just beyond the city limits of Mooresville. He 
told me that he wanted to go to Lexington, N. C. I told him that I 
would take him to Lexington in my taxicab for $4.00 He said, ‘Let’s 
go down to the lower end of the mill.” He and a girl who was with him 
got into the taxi, and I drove at his direction to a house. He got out of 
the taxi and went into the house. When he came out of the house the 
defendant Fritz Murph was with him. I drove them uptown, and Bum- 
garner then told me that he did not want to go to Lexington but that 
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Murph wanted to do so. I took the defendant Fritz Murph in my taxi 
to Lexington. He paid me $5.00 for the trip.” 

On his appeal to this Court the defendant Roy Bumgarner contends 
that there was no evidence at the trial of this action sufficient as a 
matter of law to show that he is one of the men who was in the office 
of the Cornelius Cotton Mill about 2:15 p.m. on 26 May, 1937, and 
who then and there committed the crime charged in the indictment, and 
that in the absence of such evidence there was error in the refusal of the 
trial court to allow his motion for judgment as of nonsuit at the close of 
all the evidence. This contention cannot be sustained. 

The evidence tending to show similarity of voice, size, and general 
appearance, taken In connection with the evidence tending to show that 
within a few hours after the robbery the defendant Roy Bumgarner 
aided the defendant Fritz Murph in leaving Mooresville for his home 
in Lexington by means of a taxicab was sutficient to identify the defend- 
ant Roy Bumgarner as one of the men who, with Fritz Murph, com- 
mitted the crime charged in the indictment. This evidence was prop- 
erly submitted to the jury under instructions of the court to which de- 
fendant did not except and which are free from error. See S. v. Law- 
rence, 196 N. C., 562, 146 8. E., 395; S. vo. Burleson, 198 N. C., 61, 150 
S. E., 628; Wigmore on Evidence, Vol. 1, sec. 660, p. 1063. 

There is no error in the judgment. It is affirmed. 

No error. 





E. N. MOORE, J. S. ALEXANDER, anv J. L. BLACKWELDER, on BEHALF 
OF THEMSELVES AND OTHERS, Y¥. BOARD OF EDUCATION OF IREDELL 
COUNTY. 

(Filed 24 November, 1937.) 


1. Schools § 14— 


The county board of education has the discretionary power to select 
school sites in each legally established district, and such discretion, fairly 
exercised, is not subject to control by mandamus. 


2. Schools § 6—Legislature retains control over agencies for the mainte- 
nance of the constitutional school term. 
The duty to establish and maintain a uniform system of public schools 
rests exclusively upon the General Assembly, N. C, Constitution, Art. IX, 
and the Legislature retains control and supervision of agencies created by 
it for the local administration of this function, subject only to constitu- 
tional limitations. 


3. Schools § 3—Legislature has power by general act to provide for redis- 
tricting territory of several counties for school purposes. 


Sec. 4, ch. 562, Public Laws of 1933, as amended by sec. 5, ch. 455, 
Public Laws of 1935, abolishing all school districts, and providing for the 
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redistricting of the territory of the several counties for school purposes 
irrespective of the boundaries of such districts, is valid, and the act of 
the county board of education, under authority of the statute, in creating 
a new district by adding contiguous territory to an old district estab- 
lished by the county commissioners, may not be successfully attacked on 
the ground that the Act of 1933 is void in that the Constitution, Art. IX, 
sec. 3, imposes the duty of districting the county for school purposes on 
the board of county commissioners. 

4, Statutes §§ 2, 5c— 

Ch. 562, Public Laws of 19338, as amended by ch. 45&, Public Laws of 

1935, as shown by its language, is a general statute relating to all school 
districts of the State, and the provisions of Art. II, sec. 29, of the Consti- 
tution, prohibiting the passage of a special act relating to the boundaries 
of school districts, is not applicable. 

5. Mandamus § 2b— 


Where a county board of education has selected a school site within a 
duly constituted district, its exercise of this discretionary power is not 
subject to review or control by mandamus. 


Apprat by plaintiffs from Pless, J.. at March Term, 1937, of Lrepext. 

Application for writ of mandamus to compel board of education of 
Tredell to construct school building within the boundaries of Oak Ridge- 
Linwood School District as established by the board of county commis- 
sioners of said county. 

Plaintiffs, who are citizens and residents of Iredell and alleged “pa- 
trons of the school district” in question, filed complaint to which defend- 
ants filed answer. Thereupon plaintiffs and defendants agreed upon a 
statement of facts to be submitted to the court, substantially as follows: 
“That about the year 1906 the board of county commissioners of Ire- 
dell established” by definite boundaries a school district designated as 
Oak Ridge-Linwood School District, and that that board has not changed 
or altered said boundaries. That under ch. 562 of the Public Laws of 
1933 the board of education in redistricting the county established a 
new school district, No. 8, which included all the territory within the 
Oak Ridge-Linwood School District and portions of the Mooresville and 
Coddle Creek School Districts, and certified same to the State School 
Commission on 11 August, 1933. That it became necessary to erect a 
new schoo] building to provide educational facilities for the children 
residing in the territory comprising ‘said District No. 8. That in 1935 
the board of county commissioners of Iredell County, in cooperation 
with the Public Works Administration, provided the necessary moneys 
with which to erect the building. That the board of education, first 
contemplating location of the new building within the boundaries of the 
Oak Ridge-Linwood School District, later determined on a site outside 
that territory but within the boundaries of said Districr No. 8. 
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Upon the foregoing facts the court below was of opinion that the 
plaintiffs are not entitled to relief sought. From judgment in aceord- 
ance therewith the plaintiffs appealed to the Supreme Court and as- 
signed error. 


Lewis & Lewts and Burke & Burke for plaintiffs, appellants. 
Hugh G. Mitchell for defendant, appellee. 


Winporne, J. This appeal presents one basic question: Did the 
General Assembly have constitutional authority to pass an act to abolish 
“all school districts, special tax, special charter, or otherwise’ as then 
constituted, and to provide for redistricting the territory of the several 
counties for school purposes irrespective of the boundaries of such dis- 
tricts? Sec, 4, ch. 562, Public Laws 1933, as amended by sec. 5, ch. 455, 
of Public Laws 1935. 

We answer in the affirmative. 

It is not controverted that the board of education has the discretionary 
power to select sites for school buildings in school districts. It is not, 
therefore, contended that, if the new district in question be legally estab- 
lished, the discretion of the board of education fairly exercised in select- 
ing the site therein may be controlled by mandamus. 

Plaintiffs contend, however, that the duty of dividing the counties 
Into convenient school districts is imposed upon the boards of county 
commissioners by the Constitution (:\rt. LX, see. 3), and that, there- 
fore, the Acts of 1933 and 1935 above referred to are unconstitutional 
in that respect. Plaintiffs further contend that it having been agreed 
as a fact that the district in question was established in 1906 by the 
hoard of county commissioners of Iredell County, and not having been 
changed or In any manner altered by that board, the district remains 
unaffected by the said acts. 

A similar question as to the authority of board of county commis- 
sioners with respect to the establishment of a school district was raised 
in the case of MeCormac v. Comrs., 90 N. C., 441. At that time by 
legislative enactment the boards of county commissioners were consti- 
tuted boards of education, charged with the general management of the 
public schools and vested with the power and duty to decide all contro- 
versies and questions relating to the boundaries of school districts, to 
the location of schoolhouses, and to the laying off and numbering of 
school districts in their respective counties. Secs. 2545, 2546, and 2549 
of Code of 1883. In that case the Legislature had authorized the estab- 
lishment of a graded school in two public school districts of Robeson 
County, subject to the will of the people to be ascertained in an election 
to be held. The board of commissioners undertook by order to include 
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additional territory within the district. Denying this authority to be 
in the board of county commissioners, and speaking to she question, the 
Court said: “That it is within the power and is the province of the 
Legislature to subdivide the territory of the State and invest the in- 
habitants of such subdivisions with corporate functions, more or less 
extensive and varied in their character, for the purposes of government, 
is too well settled to admit of any serious question. Indeed, it seems to 
be a fundamental feature of our system of free governrient that such a 
power is inherent in the legislative branch of the government, lmited 
and regulated, as it may be, only by the organic law. The Constitution 
of the State was formed in view of this and like fundamental prin- 
ciples. They permeate its provisions, and all statutory enactments 
should be interpreted in the light of them when they apply. 

“Tt is in the exercise of such power that the Legislature alone can 
create, directly or indirectly, counties, townships, school districts, road 
districts, and the like subdivisions, and invest them, and agencies in 
them, with powers corporate or otherwise in their nature, to effectuate 
the purposes of the government, whether these be local or general, or 
both, Such organizations are intended to be instrumentalities and 
agencies employed to aid in the administration of the government and 
are always under the control of the power that created them, unless the 
same shall be restricted by some constitutional limitation. Hence the 
Legislature may, from time to time, in its diseretion, abolish them, 
enlarge or diminish their boundaries, or Increase, mocify, or abrogate 
their powers. . . . 

“Whenever such agencies are created, whatever their purpose or the 
extent or character of their powers, they are the creatures of the legis- 
lative will and subject to its control, and such agencies can only exercise 
such powers as may be conferred upon them and in the way and manner 
prescribed by law 

“Their (boards of county commissioners) powers as the county board 
of education are derived from public school laws. i 

The decisions of this Court through the years since have been uniform 
in holding that the mandate of Art. IX of the Constitution of North 
Carolina for the establishment and maintenance of a zeneral and uni- 
form system of public schools is upon and exclusively within the prov- 
ince of the General Assembly. Laws passed in obedience to such man- 
date have been repeatedly approved and upheld by the decisions of this 
Court. Barksdale v. Comrs., 938 N. C., 472, at 484; Sinith v. Trustees, 
141 N. C., 148, at 152; Trustees v. Webb, 155 N. C., 379, at 384; Woos- 
ley v. Comrs., 182 N. C., 429, at 482, 109 S. E., 368; Lacy v. Bank, 188 
N. C., 378, 111 S. E., 612; Sparkman v. Comrs., 187 N. C., 241, 121 
S. E., 581; Frazier r. Comrs., 194 N. C., 49, at 62, 188 S. E., $33. 


N2Ce] FALL TERM, 1937. 503 
MoorE v. BOARD OF EDUCATION, 


The ct of 1933, sec. 4, also has been the subject of judicial interpre- 
tation by this Court. Evans v. Mecklenburg County, 205 N. C., 560, 
1728. E., 323; Board of Education of McDowell County v. Burgin, 206 
N. C., 421, 174 S. E., 286. 

In Evans v. Mecklenburg County, supra, speaking with reference to 
the provisions of ch. 562, Public Laws 19338, this Court said: “All the 
powers and duties conferred by the recent act and those previously con- 
ferred by law under the State Board of Equalization are now vested in 
the State School Commission, . . . Thiscommission . . .. shall 
classify each county as an administrative unit, and with the advice of the 
county board of education shall redistrict each county. 

“These and other provisions of the Act of 1933 . . . including 
the clause which repeals all conflicting public, public-local and private 
laws, indicate a legislative intent to annul or to subordinate to the new 
law all statutes relating to the public schools which were in effect at the 
time of its enactment and to establish a uniform svstem under which 
all the public schools of the State shall be conducted.” 

Plaintiffs further contend that the school act in question is in conflict 
with that part of Art. II, sec. 29, of the Constitution, which reads as 
follows: “The General Assembly shall not pass any local, private or 
special act or resolution relating to . . . establishing or changing 
the lines of school districts. . . . <Any local private or special act 
or resolution passed in violation of the provisions of this section shall 
be void.” This contention is answered by the last sentence of said sec- 
tion of the Constitution which provides: “The General Assembly shall 
have power to pass general laws regulating matters set out in this sec- 
tion.” The act in question relates to all school districts in the State. 
The purpose of the act as disclosed by its language shows it to be a 
general law. Miller v. Roberts, ante, 126; Hancock v, R. R., 124 N. C.. 
222, 328. E., 769; Webb v. Port Comm., 205 N. C., 663, 172 S. E., 377. 

In our jurisdiction the principle is established that in the absence of 
gross abuse the courts will not undertake to direct or control the discre- 
tion conferred by law upon a public officer. Newton v. School Comm., 
158 N. C., 187, 738 8. E., 886, Davenport v. Board of Education, 183 
N. C., 570, 112 S. E., 246; School Comm. v. Board of Education, 186 
N.C., 648, 120 S. E., 202; McInnish v. Board of Education, 187 N. C.; 
494,122 S. E., 182; Board of Education v. Forrest, 190 N. C., 758, 130 
S. E., 621; Clark v. McQueen, 195 N. C., 714, 148 S. E., 528; Crabtree 
v. Board of Education, 199 N. C., 650, 155 S. E., 550. 

In MecInnish v. Board of Education, supra, speaking to the duties of 
county boards of education, the court said: “Among these is the duty 
of selecting sites and building schools, and the performance of this duty 
necessarily involves the exercise of discretion.” 
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When an officer in the exercise of discretionary power has considered 
and determined what his course of action is to be, and has exercised his 
discretion, his action 1s not subject to review or control by mandamus. 
Battle v. Rocky Mount, 156 N. C., 829, 72 8. E., 354; Dula rv. School 
Trustees, 177 N. C., 426, 99 S. E., 193; Wilkinson +. Board of Educa- 
tion, 199 N. C., 669, 155 S. E., 562. 

The judgment of the court below is 


Affirmed. 





O,. G. LEWIS, ADMINISTRATOR OF SADIE MEADE LEWIS, v. KELLY 
IUNTER. PRESTON SPEAR. anp CITY OF KINSTON., 


(Filed 24 November. 1987.) 


1. Automobiles § 18g— 

Where there is evidence that intestate was injured and killed as a 
result of the negligent operation of his automobile by one of defendants, 
and conflicting evidence on the question of intestate’s contributory negli- 
gence, the defendant’s motion to nonsuit is properly denied. 


2. Trial § 37— 
Appellant’s exception to the issues submitted will not be sustained when 
the issues afforded him full opportunity to present every essential aspect 

of his case. 


3. Negligence § 19d— 

One defendant’s motion to nonsuit on the ground that rhe negligence of 
his codefendant insulated his alleged negligence, is properly refused when 
the evidence tends to show that the injury was the result of the joint and 
concurrent negligence of the defendants. 


4, Automobiles § 18a—wWhere one driver negligently hits pedestrian and 
second driver negligently runs over her while lying prostrate on street, 
both are liable as joint tort-feasors. 


The evidence favorable to plaintiff tended to show that his intestate was 
negligently hit by an automobile driven by one defendant, that the car 
carried her some distance until she rolled from the fencer to the center 
of the street, and that as she was lying prostrate in the street, an auto- 
mobile, negligently driven by the second defendant, ran over her, and 
that she died from her injuries shortly after reaching the hospital. Held: 
The second defendant’s motion to nonsuit on the ground that there was no 
evidence of a joint tort committed by the defendants, was properly denied, 
since where two efficient proximate causes contribute to an injury, each 
defendant whose negligence brought about one of such causes, is jointly 
and severally liable. 


5. Automobiles § 18i——Failure to submit separate issues as to negligence 
of each defendant held not error. 


Recovery was sought against one defendant for nezligently hitting 
intestate and knocking her to the street, and against the other defendant 
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for negligently running over her while she was lying prostrate. Held: 
An objection for the failure of the court to submit separate issues as to 
the negligence of defendants is untenable, an issue as to whether intestate 
was injured and killed by the negligence of defendants, or either of 
them, and if so, by which defendant or defendants, being sufficient for 
the presentation of all phases of the controversy. 

6. Trial § 32— 

A party desiring fuller or more detailed instructions must aptly tender 
request therefor, and a request for special instructions made two hours 
and 57 minutes after the commencement of the argument is not made in 
apt time. 

7. Negligence § 10— 

Where the jury answers the issue of contributory negligence in the 
negative, an affirmative answer to the issue of last clear chance becomes 
harmless surplusage. 


8. Municipal Corporations § 12—Municipality is not lable for negligent 
operation of police car, since its operation is governmental function. 

A car, equipped to receive police radio calls exclusively and used by the 
city solely in apprehending and transporting criminals for detention, is 
used for a governmental function, and the city is not liable for injury 
caused by its negligent operation in the performance of such duty. 

9. Same— 

It is the function of a city in the exercise of its police power to keep 
the radios on its police cars in working order, and the driving of a police 
car from the shop where the radio was repaired to the police garage is 
an operation of the car in the exercise of a governmental function. 

10. Constitutional Law § 4— 


The Legislature may grant a right of action against a municipality for 
negligence in the exercise of a governmental function, but until this is 
done, such right of action cannot be given by judicial decision. 


AppgEaL by defendants from Sinclair, J., at May Term, 1937, of 
Lenoir. 

This was a civil action to recover damages for the alleged wrongful 
death of the plaintiff’s intestate. 

There was evidence tending to show that on the evening of 10 April, 
1936, about nine o’clock, the plaintiff, O. G. Lewis, and his intestate, 
Sadie Meade Lewis, who was his wife, were walking in the city of 
Kinston, east on Washington Street, and attempted to cross Queen 
Street at its intersection with Washington Street; that they proceeded 
halfway across Queen Street and were standing near the center of Queen 
Street to let certain traffic pass; that while they were so standing the 
automobile driven by the defendant Hunter approached them from the 
north on Queen Street, traveling south at a negligent rate of speed, and 
when the automobile had come close to the plaintiff and his wife the 
driver thereof, defendant Hunter, cut it across his left of the center of 
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Queen Street and struck the plaintiff’s intestate and carried her on the 
fender of said automobile for from 50 to 70 feet, when the intestate 
rolled from the fender of the automobile to the street, near the center 
thereof; that while the plaintiff’s intestate was lying prostrate and un- 
conscious near the center of Queen Street a Terraplane automobile, 
owned by the defendant city and driven by the defendant Spear, ap- 
proached said intestate from the north, driving south on Queen Street, 
and ran over and dragged the intestate; that as soon as the intestate 
had been extricated from the Terraplane automobile she was taken im- 
mediately in an ambulance to the hospital, where she died in about five 
minutes after arrival from wounds and shock that she had received as a 
result of the impacts with the two automobiles. 

There was evidence tending to show that the intestate stepped or 
jumped in front of the automobile driven by Hunter, instead of the auto- 
mobile being turned and driven over her, and that the automobile was 
being driven in a careful and lawful rate of speed. There was also evi- 
dence tending to show that the Terraplane was being driven in a eare- 
ful and lawful manner, and that two or three minutes elapsed between 
the time the intestate was struck by the Hunter automobile and the time 
she was struck by the city automobile, and that the plaintiff left the 
intestate on the street during this interval. 

All of the evidence tended to show that the Terraplane automobile 
was equipped with a radio and was used solely by the police department 
of the city of Kinston in preventing and detecting crime, making 
arrests, and hauling those arrested to places of detention; that the de- 
fendant Spear was employed by the hour by the city to keep the radio 
in repair, and that the automobile was at the time it ran over the intes- 
tate being returned from the shop of Spear to the city’s garage after 
having been repaired by Spear in said shop. The following verdict was 
returned by the jury, to wit: 

“1. Was the death of plaintiff’s intestate caused by the negligence of 
the defendants, or any of them, as alleged in the complaint, and if so, 
by which defendant or defendants? Answer: ‘Yes, all three.’ 

“2. If so, did the plaintiff’s intestate, Sadie Meade Lewis, contribute 
to her own injury and death, as alleged in the answer of the defendant 
Kelly Hunter? Answer: ‘No.’ 

“3. If so, did O. G. Lewis, by his own negligence, contribute to and 
cause the injury and death of plaintiff’s intestate, as alleged in the 
answer of the defendants Preston Spear and the city of Kinston? 
Answer: ‘No,’ 

“4, Notwithstanding the contributory negligence of plaintiff O. G. 
Lewis, if any, did the defendants Preston Spear and the city of Kinston 
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have the last clear chance to avoid the injury and death of plaintiff’s 
intestate? Answer: ‘Yes.’ 

“5. What amount of damages, if any, is the plaintiff entitled to re- 
cover of the defendants, or any of them? ‘$6,000.’ ” 

From judgment that the plaintiff have and recover of the defendants, 
aud each of them, jointly and severally, $6,000, the defendants ap- 
pealed, assigning errors. 


R. A. Whitaker, A. W. Cooper, and Ehringhaus, Royall, Gosney & 
Smith for plaintiff, appellee. 

J. A, Jones and J. G. Dawson for Kelly Hunter, appellant. 

Charles F. Rouse, Sutton & Greene, and Jones & Brassfield for City 
of Kinston, appellant. 

Charles F. Rouse and Sutton & Greene for Preston Spear, appellant, 


Scurenck, J. Appeal of defendant Kelly Hunter: The appellant as- 
signs as error the refusal of the court to allow his motion for a judg- 
ment as in case of nonsuit properly lodged under the provisions of C. &., 
567. This assignment cannot be sustained. There was evidence tend- 
ing to show that the intestate was injured and killed by the negligent 
operation of his automobile by the defendant Hunter; there was also 
evidence tending to show that the intestate was guilty of contributory 
negligence. This evidence was properly submitted to the jury under 
the issues of negligence and contributory negligence. 

The appellant also assigns as error the submission of issues upon 
which the case was tried. This assignment cannot be sustained since 
the issues afforded full opportunity to the appellant to present his theory 
of the case, namely, the absence of negligence on his part and the pres- 
ence of contributory negligence on the part of the intestate. Potato Co. 
vr. Jeanette, 174 N. C., 236. The contention of the appellant that the 
negligence of the defendant Spear insulated any negligence on his part, 
and was the sole proximate cause of the intestate’s death cannot be sus- 
tained, since the evidence tends to show that the death of the intestate 
was the result of the joint and concurrent negligence of the defendants 
Hunter and Spear. West v. Baking Co., 208 N. C., 526, and cases there 
cited, 

The appeal of the defendant Hunter is affirmed. 

The appeal of the defendant Spear: This appellant also assigns as 
error the refusal of the court to allow his motion for judgment as in 
case of nonsuit properly lodged under C. 8., 567, and contends that 
there was no evidence of a joint tort committed by the defendants Hunter 
and Spear. This phase of the case is governed by the principle enunci- 
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ated in West v, Baking Co., supra. “When two efficient proximate causes 
contribute to an injury, if defendant’s negligent act brought about one 
of such causes he is hable.” Wood v. Public Service Corp., 174 N. C., 
697; White v. Realty Co., 182 N. C., 536. This assigrment cannot be 
sustained. 

The defendant Spear likewise assigns as error the submission of the 
first issue, instead of submitting separate issues as to the negligence of 
each of the defendants. We think, and so hold, that tne issue as sub- 
mitted afforded the appellant the “full benefit of his contention before 
the jury and a fair chance to develop his case,” Potato Co. v. Jeanette, 
supra, and therefore this assignment of error cannot be sustained. 

We have examined the exceptions to the admission of evidence and to 
the charge of the court and we find no prejudicial error. The request 
for special instructions two hours and 57 minutes after the argument 
commenced came too late. If the defendant desired more full or detailed 
instructions given to the jury they should have made timely request 
therefor. The charge is a substantial compliance with C. S., 564. The 
afirmative answer to the fourth issue became mere harmless surplusage 
in view of the negative answer to the third issue. 

The appeal of the defendant Spear is affirmed. 

The appeal of defendant city of Kinston: When tke plaintiff had 
introduced his evidence and rested his case the defendant city moved 
the court to dismiss the action and for a judgment as in case of nonsuit, 
and renewed its motion after all the evidence on bota sides was in. 
C. S., 567. The court disallowed the motion and appellant reserved 
exception. The appellant contends that all of the evidence, both of the 
plaintiff and of the defendant, establishes that the Terraplane automo- 
bile driven by the defendant Spear was the property of said city and 
was owned and used by the city in the performance of its governmental 
functions, and was being so used at the time it ran over the plaintiff’s 
intestate, and that, therefore, the appellant, a municipal corporation, 
is not lable for damages caused by its wrongful or negligent operation, 
and that the appellant was entitled to have its motion allowed. We 
think this contention is well founded and that the motion should have 
been allowed. 

The plaintiff’s witness Wheeler Kennedy testified that he was a police- 
man of the city of Kinston, and that “This car belonged to the city and 
is used exclusively for police purposes. The officers use it in preserving 
order, .\t that time the city used the car for police patrol duty, answer- 
ing calls and making arrests. I guess that would cover it all. The 
radio receiving set was fastened down under the dashboard. Police ealls 
are all you can get on that kind of radio.” To the same effect is the evi- 
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dence of the defendant. There was no evidence of any other use to 
which the automobile was put by the city. If this car was used by the 
city, a municipal corporation, exclusively for police purposes, a govern- 
mental function, then its negligent and wrongful operation in such use 
would not render the appellant liable. This has been the unbroken 
holding of this Court from time prior to McIlhenney v. Wilmington, 127 
N. C., 146 (1900), to Cathey v. Charlotte, 197 N. C., 309 (1929), and 
Broome v. Charlotte, 208 N. C., 729 (1935). 

But it is contended by the plaintiff that since Spear, the driver of 
the Terraplane automobile, was not invested with any police authority, 
the automobile was not in use at the time in the performance of any 
police duty. While it is true the driver of the car was not a policeman, 
he was employed by the hour by the city to keep in proper repair and 
condition the radio on said automobile, and it was the function of the 
city in the exercise of its police power to maintain the radio, and in the 
performance of the work for which he was employed Spear was per- 
forming duties incident to the police power of the city, whether he was 
engaged in repairing or testing the radio or whether in returning the 
automobile to the police garage after such repairing or testing, and 
anything that he did for the city with the automobile in the scope of 
his employment was done as an incident to the police power of the 
city—a purely governmental function. 

“Negligence cannot be imputed to the sovereign, and for this reason, 
in the absence of a statute, no private action for fort can be maintained 
against the State. It follows that such an action will not he against a 
municipal corporation for damages resulting from the exercise of gov- 
ernmental functions as an agency of the sovereign power.” Scales v. 
Winston-Salem, 189 N. C., 469. If the doctrine of nonliability of a 
municipal corporation for injury caused by negligence in the exercise 
of its governmental functions is working hardship or injustice, the 
remedy lies in legislative action and not in judicial decisions. The 
Legislature can grant the right of action in such cases, but until that 1s 
done we are constrained to follow the long unbroken line of decisions 
of this Court. 

Defendant Hunter’s appeal affirmed. 

Defendant Spear’s appeal affirmed. 

Defendant city of Kinston’s appeal reversed. 
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CURTIS RICHARDSON Er aL. v. FLORENCE CHEEK et tn. 
(Filed 24 November, 1937.) 


1. Wills § 31—Cardinal rule for construction of wills is to effectuate 
intent of testator as gathered from instrument as a whole. 

To effectuate the intent of the testator as gathered from the four 
corners of the will, considering for this purpose the will and any codicil 
or codicils as but one instrument, is the cardinal rule for the interpreta- 
tion of wills, to which all other rules must bend, unless contrary to some 
rule of law or public policy. 


2, Wills § 1— 
A will is the duly expressed mind of a competent person as to what he 


would have done after his death with those matters and things over 
which he has the right of control and disposition. 


3. Wills § 31— 
Since the intent and purpose of no two testators can be exactly alike, 


each will must be separately construed to effectuate the particular intent 
and purpose therein expressed. 


4, Wills § 38—Residuary clause held to leave money derived from pay- 
ments by devisees to named beneficiaries and only personal chattels to 
residuary legatee of personalty. 

The will in this case provided for the payment of funeral expenses and 
just debts out of the first moneys coming into the hands of the executors, 
then made several devises covering all the real estate and required the 
devisees to pay designated amounts to the estate, and from the sum thus 
accumulated, directed a number of legacies to be paid in cash, and then 
contained a residuary clause directing that the ‘remainders of my estate, 
if there be any, is to be equally divided between” named sons, and that 
“all of my personalty is to go to’ another son. Held: The “remainders 
of my estate” referred to the remainder of the sums paid to the estate 
by the devisees, and the legacy “of all my personalty” referred only to 
personal chattels owned by the testator. 


ob. Wills § 31— 
Each clause of a will should be harmonized with other parts of the 


will and given effect unless the effect is inconsistent with the general 
intent and purpose of the testator, as gathered from the entire will. 


APPEAL by plaintiffs from Alley, J., at February Special Term, 1937, 
of Ranpouen. 

Civil action for construction of will. 

The record discloses that John W. Richardson, late of Randolph 
County, died in August, 1938, scized in fee of several tracts of land 
situate in Randolph and Orange counties, and personal property con- 
sisting of approximately $400.00 in cash and certain farming tools, 
household and kitehen furniture. 


N.C.] FALL TERM, 1937. 511 


RICHARDSON VU. CHEEK. 





By his will, provision is first made for the payment of funeral ex- 
penses and just debts “out of the first moneys” coming into the hands 
of his executors. 

He then proceeds to divide his lands among his several children, 
requiring four of them “to pay to my estate” sums aggregating $2,601. 
The devise to his son Pearl is typical: “I give and devise to my son 
Pearl Richardson my home tract of land in Randolph County 
but he is to pay to my estate the sum of $1,380.” 

To other children he gave “in cash” sums aggregating $1,020. 

The clause which gives rise to the present controversy follows: 

“The remainders of my estate, if there be any, is to be equally divided 
between my sons, Curtis, Clay, Bryan, and Jesse Richardson. All of 
my personal property is to go to my son Pearl Richardson.” 

The trial court being of opinion that the residuary clause contained 
“two apparently contradictory clauses” and that the “last one of said 
clauses governs,” entered judgment awarding to Pearl Richardson all the 
residuary personal estate. 

Plaintiffs appeal, assigning errors. 


J. V. Wilson and H. M. Robins for plaintiffs, appellants. 
Moser & Muller for defendants, appellees. 


Stacy, C. J. The guiding star in the interpretation of wills, to which 
all rules must bend unless contrary to some rule of law or public policy, 
is the intent of the testator, and this is to be ascertained from the four 
corners of the will, considering for the purpose the will and any codicil 
or codicils as constituting but one instrument. Ellington v. Trust Co., 
196 N. C., 755, 147 S. E., 286; 28 R. CO. L., 211 et seg. 

Our first concern, then, is with the intention of the testator. What 
did he intend by his will? To find this is to solve the problem. Heyer 
v. Bulluck, 210 N. C., 321, 186 8. E., 356. 

A will is the duly expressed mind of a competent person as to what 
he would have done after his death with those matters and things over 
which he has the right of control and disposition. Payne v. Sale, 22 
N.C., 455; In re Edwards’ Will, 172 N. C., 369, 90 S. E., 418; In re 
Deyton’s Will, 177 N. C., 494, 99 S. E., 424; In re Seymour's Will, 184 
N. C., 418, 114 8. E., 626; 68 C. J., 410. As no two people are situated 
exactly alike, we would hardly expect to find identical wills or wills 
expressing the same intent and purpose. For this reason the aid to be 
derived from adjudicated cases is comparatively smal] in the adminis- 
tration of the law of wills. Every will, like every tub of Macklinian 
allusion, “must stand on its own bottom.” (Charles Macklin, “The 
Man of the World,” Act 1, Scene 2); Patterson v. McCormick, 181 
N.C., 311, 107 S. E., 12. 
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In the instant case two questions arise out of the conflicting views 
of the parties: 

1. Is the fund created by charges imposed against devisees, after the 
payment of testator’s just debts, pecuniary legacies and costs of admin- 
istration, to be equally divided among his sons, Curtis, Clay, Bryan, and 
Jesse Richardson, under the residuary bequest to them of “The re- 
mainders of my estate, if there be any,” or does the residue of this fund 
go to Pearl Richardson under the gift to him of “All my personal 
property ?” 

2. Is the gift to Pearl Richardson of “All my personal property” 
limited to personal chattels, i.e., to the farming tools, household and 
kitchen furniture ? 

The testator begins his will by providing for the payment of funeral 
expenses and his just debts out of the first moneys coming into the hands 
of his executors. He then makes several devises requiring the devisees 
to pay to his estate certain designated amounts. From the sums thus 
accumulated he directed a number of legacies to be paid in cash, and 
‘af there be any remainders of my estate,” t.¢,, 1f there be any remainders 
of the sums paid into the estate by the devisees after the payment of 
debts, pecuniary legacies, and costs of administration, provision is made 
for the residue of these remainders to be equally divided among Curtis, 
Clay, Bryan and Jesse Richardson. If this be the true intent of the 
testator, and we think it is, then only the farming tools, household and 
kitchen furniture were intended to go to Pearl Richardson under the 
gift to him of “All my personal property.” Such interpretation har- 
monizes the different clauses and gives effect to the whole will. Pulley 
v, Sullivan, 182 N. C., 493, 109 S. E., 359. 

To hold that Pearl Richardson takes all of the res.duary personal 
estate under the last clause would not only nullify the residuary division 
intended for his brothers, but also in effect remit part of the $1,380 
charged against the devise to him of the home place. This would pro- 
duce two clashes in the will, whereas the rule is to construe a will so 
as to give effect to every part and clause thereof, and to harmonize the 
several clauses, provided the effect is not inconsistent with the general 
intent and purpose of the testator, as gathered from the entire will. 
Reid v. Neal, 182 N. C., 192, 108 8. E., 769; Herring v. Wiliams, 153 
N. C., 231, 69 S. E., 140. 

“Tt is the approved position here and elsewhere, in the construction 
of wills, that unless in violation of law the intent of the testator, as 
expressed in the will, shall prevail, and in ascertaining this intent the 
entire will shall be considered, giving to each and every part signifi- 
cance and harmonizing apparent inconsistencies where this can be done 
by fair and reasonable interpretation, and that the language of the 
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instrument shall be given its natural and customary meaning unless it 
clearly appears that some other permissible meaning is intended.” 
Hoke, J., in Goode v, Hearne, 180 N. C., 475, 105 8. E., 5. 

The conclusion we have reached gives effect to every part of the will, 
harmonizes the different clauses, and apparently makes the intent of 
the testator fair and reasonable. It eliminates any conflict and does 
away with the necessity of ruling out any part of the will as repugnant 
to any other part. “If possible apparent repugnancies must be recon- 
ciled for, as suggested in Dalton v. Scales, 37 N. C., 521, it 1s not to be 
admitted, unless the conclusion is irresistible, that the testator had two 
inconsistent intents.” Adams, J., in Williams v. Best, 195 N. C., 324, 
142 S. E., 2. 

The cause will be remanded for judgment in accordance with this 
opinion. 

Error and remanded. 





W. N. DENTON er aL. v. JOHN VASSILIADES ET AL. 
(Filed 24 November, 1937.) 


1. Process § 5—Affidavit for service by publication must aver that defend- 
ant cannot be found, after due diligence, in the State. 

While a substantial compliance with C. 8., 484, will suffice for service 
by publication, the statutory affidavit must aver that defendant cannot 
be found, after due diligence, in the State, and this must be made to 
appear to the satisfaction of the court, and an averment that defendants 
are nonresidents, or that summons was duly issued and returned by the 
sheriff with endorsement, “Defendant, after due diligence and search, 
cannot be found in the” county, is insufficient, and service of process by 
publication based upon such affidavit is void, and the court obtains no 
jurisdiction over the person of defendant by such service. 


2. Appearance § 1— 


Where service by publication is void for having been issued upon a 
defective affidavit, defendant may properly enter a special appearance and 
move to vacate the attempted service of process, or to dismiss for want 
of jurisdiction for failure of any valid process. 


ApprEaL by defendants from Sinclair, J., at August Term, 1937, of 
WAKE. 

Civil action for specific performance. 

The plaintiffs are residents of Wake County. The defendants are 
residents of the state of Missouri. The action is to enforce specific per- 
formance of contract to sell house and lot in the city of Raleigh. 

Service of process is sought to be had on affidavit made by counsel 
for plaintiffs “that summons, duly issued and delivered to the sheriff of 
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Wake County, has been returned by the sheriff with endorsement, ‘The 
defendants, after due diligence and search, cannot be found in Wake 
County,’ ” filing of lis pendens, and order of service of summons by 
publication, | 

The defendants, through counsel, entered a special appearance and 
moved to dismiss for want of jurisdiction, alleging that said defendants 
had not been brought into court by any proper service. Motion over- 
ruled. Defendants appeal. 


John W. Hinsdale for plaintiffs, appellees. 
Briggs & West for defendants, appellants. 


Stacy, C. J. Without debating the question whether ‘is pendens may 
be used instead of attachment in service of process wherc the defendants 
are nonresidents of the State, suffice it to say the affidavit filed by plain- 
tiffs’ attorney in the instant case is insufficient to prccure service of 
summons by publication. Marlin v. Martin, 205 N. C., 157, 170 S. E., 
651. It is not averred in the affidavit, as required by C. '3., 484, that the 
defendants “cannot, after due diligence, be found in the State.” This 
is an essential requirement, and it must be made to appear “to the satis- 
faction of the court.” Bethell v. Lee, 200 N. C., 755, 158 8S. E., 498; 
Sawyer v. Drainage District, 179 N. C., 182, 102 S. E., 278; Luttrell v. 
Martin, 112 N. C., 598, 17 S. E., 573; Bacon v. Johnson, 110 N. C., 
114, 14S. E., 508, 

To say that the defendants “cannot, after due diligence, be found in 
Wake County” (and it may be doubted whether the affidavit even avers 
this much) is far from saying that they “cannot, after due diligence, 
be found in the State.” It is not enough to aver that the defendants are 
nonresidents. Davis v. Davis, 179 N. C., 185, 102 8. E., 270. Non 
constat that they may not be frequent visitors to the State and amen- 
able to process while here. //i/] 1. Lindsay, 210 N. C., 694, 188 S. E., 
406. 

Speaking to the requirement of the statute in Grocery Co. v. Bag Co., 
142 N. C., 174, 55 8. E., 90, Walker, J., delivering the opinion of the 
Court, said: “By the evidence to satisfy the court was meant not the 
sheriff’s return on the summons, for if it had been the statute would 
have been so worded; and let us ask here, How could the fact that the 
defendant could not be found in the State—for that is the requisite con- 
dition of publication—be determined only by the return of the sheriff 
that he cannot be found in hits county, when there are now in the State 
ninety-seven counties in all? It was intended that it should appear only 
in the way pointed out in the statute—that is, by affidavit. The afh- 
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davit is made the initial step in the case, and the order of publication 
based upon it is the leading process.” 

“The mere Issuing of a summons to the sheriff of the county of Pas- 
quotank and his endorsement upon it the same day after 1t came to 
hand, that ‘the defendant is not found in my county,’ is no compliance 
whatever with the law.” Bynum, J., in Wheeler v. Cobb, 75 N. C., 21. 

In Fowler v. Fowler, 190 N. C., 536, 180 §. E., 315, it was held that 
service of summons by publication, on a defective affidavit, was inef- 
fectual to bring the defendant into court. Indeed, it 1s elementary that 
unless one named as a defendant has been brought into court in some 
way sanctioned by law, or makes a voluntary appearance in person or 
by attorney, a judgment rendered against him is void for want of juris- 
diction. Downing v. White, 211 N. C., 40, 188 S. E., 815; Dunn v. 
Wrlson, 210 N. C., 493, 187 S. E., 802; Spence v. Granger, 207 N. C., 
19,175 S, E., 824; Harrell v. Welstead, 206 N. C., 817, 175 8. E., 283, 
Graves v. Reidsville Lodge, 182 N. C., 330, 109 8. E., 29. 

Substantial comphance with the requirements of the statute will, of 
course, suffice. Martin v. Martin, supra; Bethell v. Lee, supra; Best v. 
Mortgage Co., 128 N. C., 351, 38 S. E., 923; Page v. McDonald, 159 
N. C., 38, 74 8S. E., 642. But the inadequacy of the present affidavit 1s 
manifest from the decisions above cited. 

The defendants have been well advised in their procedure: Special 
appearance and motion to vacate attempted service of process, or to 
dismiss for want of jurisdiction. Buncombe County v. Penland, 206 
N. C., 299, 173 S. E., 609; Smith v. Haughton, ibid., 587, 174 8. E., 
506; McCollum v. Stach, 188 N. C., 462, 124 S. E., 864; Motor Co. v. 
Reaves, 184 N. C., 260, 114 S. E., 175; Jenetle v. Hovey, 182 N. C., 
30, 108 S. E., 301; Brown v. Taylor, 174 N. C., 423, 93 S. E., 982; 
School v. Peirce, 1638 N. C., 424, 79 8S. E., 687; Grant v. Grant, 159 
N. C., 528, 75 S. E., 784; Warlick v. Reynolds, 151 N. C., 606, 66S. E., 
657; Vick v. Flournoy, 147 N. C., 209, 60 S. E., 978; Scott v. Life Assn., 
137 N. C., 515, 50 S. E., 221; Cooper v. Wyman, 122 N. C., 784, 29 
S. E., 947, 65 A. 5S. R., 731; Clark v. Mfg. Co., 110 N. C., 111, 148. E., 
518; Wheeler v. Cobb, supra; McIntosh N.C. P. & P., sec. 328. The 
appeal, it will be noted, is from an order overruling a motion to dis- 
miss, not upon the ground of irregularity or defective service of process, 
but for an alleged failure of any valid service of process at all, resulting 
in a want of jurisdiction over the defendants. A. HK. v. Cobb, 190 N. C., 
375,129 S. E., 828; Lunceford v. Association. ibid., 314, 129 8. E., 805; 
Reich v. Mortgage Corp., 204 N. C., 790, 168 S. E., 814; -lecident Co. 
rv. Davis, 213 U.S., 245. 

The motion to dismiss should have been allowed. 

Error. 
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SADIE FANNIE WILLIAMS v. PHILADELPHIA LIFE INSURANCE 
COMPANY. 


(Filed 24 November, 1937.) 


1, Insurance § 30c—Burden of proving that policy was in effect on date of 
insured’s death is on plaintiff beneficiary. 

Where plaintiff beneficiary alleges that the policy was in full force and 
effect at the time of the death of insured, and insurer denies the allega- 
tion and alleges that the policy had lapsed for nonpayment of premiums, 
the burden of proof upon the issue of whether the policy was in full 
force and effect at the date of the death of insured is on plaintiff, and 
while the burden of going forward with the evidence to avoid hazarding 
an adverse verdict may shift to insurer upon the establishment of a prima 
facie case by plaintiff, an instruction placing the burden of proof on 
insurer upon the issue is error entitling insurer to a new trial. 


2. Evidence § 6—Distinction between burden of proof and burden of 
going forward with the evidence. 

While the burden of going forward with the eviderice to avoid the 
hazard of an adverse verdict may shift from side to side, according to the 
nature and strength of the proofs offered in support or denial of the main 
fact in issue, the burden of proof on the issue rests constantly throughout 
the trial upon the party, plaintiff or defendant, who asserts and must 
establish the affirmative thereof in order to prevail. 

3. Evidence § 8—Burden of proving affirmative defenses is on defendant. 

The defendant has the burden of establishing all affirmative defenses, 
and what are affirmative defenses may be determined from the pleadings 
in most cases, and in others by presumptions arising from the evidence 
adduced on the hearing or from admissions made during the trial. 

4, Appeal and Error § 39g— 

The burden of proof is a substantial right, and an errcneous placing of 

the burden is reversible error. 


Appran by defendant from Spears, J.. at second March Term, 1937, 
of WAKE, 

Civil action to recover on policy of life Insurance. 

On 26 October, 1921, the defendant issued and delivered to William 
FF, Williams a policy of life insurance in the principal sum of $1,000, 
payable to plaintiff as beneficiary at death of insured, which oceurred 
28 July, 1935. 

Plaintiff alleges that the policy was in full force and effect at the 
death of insured. This is denied by the defendant, it being alleged that 
the policy had lapsed for nonpayment of premiums on 26 October, 1931. 

The case was submitted to the jury upon the following controverted 
issue : 
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“3. Was the insurance policy sued upon in full force and effect on 
the date of the death of the insured, as alleged in the complaint?” 

Upon this issue the court instructed the jury: “The burden of proof 
is upon the defendant in this issue to offer evidence to satisfy you by the 
greater weight thereof that this policy was not in full force and effect 
on that date. (Exception.) . . . The burden is not upon the plain- 
tiff in this case but upon the defendant. (Exception.) . . . If the 
plaintiff has simply satisfied you without having any burden : 
it would be your duty to answer the issue ‘Yes.’” Exception. 

The jury answered the issue in the affirmative, and from Judgment 
on the verdict defendant appeals, assigning errors. 


Walter L. Spencer and D. Staton Inscoe for plaintiff, appellee. 
Dupree & Strickland for defendant, appellant. 


Sracy, C. J. Under the pleadings and the form of the issue sub- 
mitted to the jury, the burden of proof was on the plaintiff to make out 
her case. It is conceded that a prima fucie right of recovery was estab- 
lished by her evidence. Walliamson v. Ins. Co., ante, 877. The 
duty of meeting this prima facie case, in order to avoid hazarding an 
adverse verdict, was then cast upon the defendant. Lyons v. Knights of 
Pythias, 172 N. C., 408, 90 S. E., 423; Harris vu. Junior Order, 168 
N. C., 857, 84 S. E., 405; Wilkie v. National Council, 147 N. C., 637, 
61 S. E., 580; Doggett v. Golden Cross, 126 N. C., 477, 36 8S. E., 26. 
This, however, did not change the burden of proof or the burden of the 
issue. Brock v. Ins. Co., 156 N. C., 112, 72 8. E., 218. 

The burden of the issue does not shift, but the duty of going forward 
with evidence, to avoid the hazard or chance of an adverse verdict, may 
shift from side to side as the case progresses, according to the nature 
and strength of the proofs offered in support or denial of the main facet 
in issue. White v. Hines, 182 N. C., 275, 109 S. E., 81; Winslow v. 
Hardwood Co., 147 N. C., 275, 60 S. E., 1130. The burden of proof 
continues to rest upon the party who, either as plaintiff or defendant, 
affirmatively alleges facts necessary for him to prevail in the case. It 
is required of him who thus asserts such facts to establish them before 
he can become entitled to a verdict in his favor; and, as to these mat- 
ters, he constantly has the burden of the issue, whatever may be the 
intervening effect of different kinds of evidence, or evidence possessing, 
under the law, varying degrees of probative force. Smith v. Hill, 282 
Mass., 188. 

The defendant, of course, has the burden of establishing all afhrma- 
tive defenses, whether they relate to the whole case or only to certain 
issues in the case. As to such defenses, he is the actor and has the 
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laboring oar. Austin vu. R. R., 187 N. C., 7, 121 S. E.. 1; Shepard v. 
Tel. Co., 148 N. C., 244, 55 S. E., 704. 

What is and what is not an affirmative defense is not always easy to 
determine. Sometimes it is to be determined by the p.eadings and at 
others by presumptions arising from the evidence adduced on the hear- 
ing or from admissions made during the trial. Spilene v. Mfg. Co., 79 
N. H., 326. Here the defendant relies upon a defense, affirmative in 
form perhaps, but which in reality merely traverses the allegations of 
the complaint, 

It is true that in some of the cases expressions are to ve found which 
may seem to justify the court’s charge to the jury, unless confined to the 
particular fact situations there presented, but “the duty of the defendant 
to go forward with his proof” is not to be confused with the burden of 
proof or the burden of the issue. Page v. Mfg. Co., 180 N. C., 330, 104 
S. E., 667, 

The distinction between the burden of proof and the duty of going 
forward with evidence was investigated in the case of Speas v. Bank, 
188 N. C., 524, 125 S. E., 398. Much that was there said would seem 
to be applicable here. 

The rule as to the burden of proof constitutes a substantial right, for 
upon it many cases are made to turn, and its erroneous placing is re- 
versible error. DelTart v. Jenkins, 211 N. C., 314, 190 S. E., 218; 

Joone v. Collins, 202 N. C., 12, 161 S. E., 548; Hosiery Co. v. Hxupress 
Co., 184 N. C., 478, 1148. E., 823. 

For the error, as indicated, a new trial must be awarded. 

New trial. 





a 





MRS. CHESTER O. BELL v. THE CITY OF RALEIGH. 
(Filed 24 November, 1937.) 


Municipal Corporations § 14—Recovery for injuries caused by defect in 
sidewalk held not barred by contributory negligence as matter of law. 


The evidence tended to show that plaintiff, while walking on a sidewalk 
in defendant city, after sunset when it was nearly dark, stepped into a 
hole four or five inches deep caused by the sinking of one of the concrete 
blocks of the sidewalk, and as a result thereof sustained serious and 
permanent injury. Jicid: The evidence does not disclose contributory 
negligence barring recovery as a matter of law, a pedestrian having the 
right, ordinarily, to assume that the municipality has used reasonable 
eare to keep the sidewalks in proper condition for the purpose for which 
they were constructed, and not being required by law to search for defects. 
Burns v. Charlotte, 210 N. C., 48, distinguished in that the injury in that 
ease occurred in broad daylight. 
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AppeaL by defendant from Speurs, J., at February Term, 19387, of 
Wake, No error. 

This is an action to recover damages for personal injuries which the 
plaintiff suffered when she inadvertently stepped into a hole or depres- 
sion about four or five inches deep in a paved sidewalk within the cor- 
porate limits of the city of Raleigh while she was walking on said side- 
walk between five and six o’clock p. m. on 30 November, 1935. 

The issues submitted to the jury at the trial of the action were an- 
swered as follows: 

“1, Was the plaintiff injured by the negligence of the defendant us 
alleged in the complaint?) Answer: ‘Yes.’ 

“2. If so, did the plaintiff by her own negligence contribute to her 
injuries as alleged in the answer? Answer: ‘No.’ 

“3, What damages, if any, is the plaintiff entitled to recover of the 
defendant? Answer: ‘$2,000,’ ” 

From judgment that plaintiff recover of the defendant the sum of 
$2,000, and the costs of the action, the defendant appealed to the Su- 
preme Court, assigning as error the refusal of the trial court to allow 
its motion for judgment as of nonsuit at the close of all the evidence. 


Douglass & Douglass and Thomas W. Ruffin for plainteff. 
Clem B. Holding for defendant. 


Connor, J. At the trial of this action the evidence for the plaintiff 
tended to show that between five and six o’clock p. m.—after sunset— 
on 80 November, 1935 the plaintiff left the home of Mrs. J. W. Good- 
man on Woodland Avenue, in the city of Raleigh, and walked to the 
sidewalk in front of Mrs. Goodman’s home; that when she reached the 
sidewalk she walked in a northerly direction towards her husband’s 
automobile which was parked on the street near the curb of the side- 
walk; that when she had walked on the sidewalk a short distance she 
stepped into a hole or depression in the sidewalk about four or five 
inches deep and thereby twisted her right ankle and knee, causing in- 
juries to her right leg which were painful and are permanent. 

The sidewalk in front of Mrs. Goodman’s home was paved with con- 
crete blocks, cach block being about five feet square. One of these 
blocks had sunk below the level of the sidewalk, causing a hole or depres- 
sion about four or five inches deep. The defendant was notified by 
Mrs. Goodman some time during the summer of 1935 of the defective 
condition of the sidewalk in front of her home, and had promised Mrs. 
Goodman that it would repair the sidewalk. Notwithstanding such 
notice and such promise, the defendant had failed to repair the sidewalk 
prior to the time the plaintiff was injured when she stepped into said 
hole or depression. 


520 IN THE SUPREME COURT. {212 


nal 


CATOE v. BAKER. 


The plaintiff had no notice or warning of the defect in the sidewalk 
on which she was walking at the time she was injured, and did not see 
the hole or depression prior to her injuries. It was nearly dark—after 
sunset—and she assumed that the sidewalk was leve. and free from 
defects. 

This evidence was submitted to the jury, under instructions of the 
court in its charge, to which defendant did not except. 

On its appeal to this Court the defendant, conceding that there was 
evidence tending to show that plaintiff’s injuries were caused by its 
negligence, contends that there was error in the refusal of the trial 
court to allow its motion for judgment as of nonsuit, for that the evi- 
dence for the plaintiff shows that as a matter of law she contributed 
to her injuries by her own negligence as alleged in tke answer. This 
contention cannot be sustained. 

In Neal v. Marion, 129 N. C., 345, 40 S. E., 116, an instruction by the 
trial court to the jury to the effect that one who is using a sidewalk or 
street in a city or town in this State for the purposes for which the 
sidewalk or street was constructed and is maintained by the city or 
town has the right ordinarily to assume that the governing body of the 
city or town has used reasonable care to keep the sidewalk or street in 
proper condition, and is not required by the law to search for defects in 
said sidewalk or street, was approved by this Court. 

This principle is applicable in the instant case, which is readily dis- 
tinguishable from Burns v. Charlotte, 210 N. C., 48, 185 S. E., 448, 
where it was held that the plaintiff could not recover damages for in- 
juries which she suffered when she stepped into a drain across a sidewalk 
in the city of Charlotte on which she was walking about ten o’clock a. m. 

The evidence was properly submitted to the jury. There was no 
error in the refusal of the trial court to allow defendant’s motion for 
judgment as of nonsuit. 

No error. 
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LONNIE CATOE v. ROBERT BAKER anp ROBERT BAKER, JR., TRADING 
AS BAKER SALES COMPANY. 


(Filed 24 November, 1937.) 


Trespass § 7—Evidence held insufficient to show that loss by theft resulted 
from wrongful trespass by defendants’ employee. 

Plaintiff’s evidence disclosed that plaintiff ordered an article of mer- 
chandise from defendants’ store, to be delivered on a certain day, and 
that defendants were informed that there would be no one at home the 
following day, that the merchandise was not delivered on the day agreed, 
and that the following day when plaintiff and his wife left their home 
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they locked the doors and nailed down the windows, that when they re- 
turned the article of merchandise was sitting in the living room, the 
window of which was raised, and the nail which had held it forced out, 
and personal property of great value taken from the house, and that all 
the other windows and doors were locked or fastened. Plaintiff alleged 
that the wrongful trespass of defendants’ employee in the course of his 
employment made it possible for a thief to enter and steal the merchan- 
dise. Held: In the absence of evidence that defendants’ employee, after 
he placed the merchandise in the room through the window, failed to close 
and fasten the window, and that the thief entered the house because of 
such failure, plaintiff is not entitled to recover of defendants the value 
of the property stolen, and defendants’ motion to nonsuit was properly 
allowed. 


APPEAL by plaintiff from Rousseau, J., at April Term, 1937, of Mrcx- 
LENBURG. Affirmed. 

This is an action to recover damages resulting from a wrongful and 
unlawful trespass by an employee of the defendants on property of the 
plaintiff while said employee of the defendants was acting within the 
scope of his employment. 

From judgment dismissing the action as of nonsuit, C. S., 567, the 
plaintiff appealed to the Supreme Court, assigning error in the judg- 
ment. 


G. T. Carswell and Joe W. Ervin for plaintiff. 
John Newttt for defendants. 


Connor, J. The facts shown by the evidence for the plaintiff at the 
trial of this action are as follows: 

At about 2:15 p. m. on Thursday, 26 September, 1935, the plaintiff 
and his wife, who are residents of the city of Charlotte, N. C., pur- 
chased from the defendants at their store in said city a chair, paying 
for said chair the sum of $1.75. The plaintiff purchased the chair from 
the defendants on condition that the defendants would deliver the chair 
at the home of the plaintiff in the city of Charlotte during the afternoon 
of Thursday, 26 September, 1935. At the time of the purchase the 
plaintiff informed the defendants that both he and his wife would be 
at their home during the afternoon of Thursday, 26 September, 1935, 
but that neither of them would be at home during the next day. The 
defendants failed to deliver the chair at the home of the plaintiff during 
the afternoon of Thursday, 26 September, 1933. 

Both plaintiff and his wife left their home at about 6:30 a. m. on 
Friday, 27 September, 1935. Before leaving they locked all the outside 
doors of their house and fastened all the windows by nails. Neither the 
plaintiff nor his wife returned to their home during the day. When 
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the plaintiff returned home at about 8:15 p.m. that day he found the 
chair, which he and his wife had purchased of the defendant on the 
preceding day, sitting in a room in his house near a window which 
opened on a porch. It had rained during the day, first about 10 a. m. 
and again about 2 p.m. There were muddy tracks on the porch and 
in the house. The window opening on the porch from the room in which 
the chair was sitting was partly raised. The nail by which the plaintiff 
had fastened the window before be left home that morning had fallen 
and was lodged between the window frame and the window easing. All 
the other windows in the house were fastened and all the outside doors 
were locked, as they were when plaintiff left home that morning. There 
was nothing to indicate that the other windows in the house or the out- 
side doors had been tampered with during the day while plaintiff and 
his wife were away from their home. 

Upon investigation the plaintiff found that various articles of per- 
sonal property, including about $500.00 in money, which were in the 
house when he and his wife left home that morning, were missing. The 
missing articles of personal property were worth about $660.75. 

In his complaint the plaintiff prays judgment that he recover of the 
defendants as his actual damages the value of the missing articles of 
personal property, to wit, $660.75, and the sum of $1,900 as punitive 
damages. 

On his appeal to this Court the plaintiff contends that there is error 
in the judgment of the Superior Court dismissing his action, for that 
the jury could have found by reasonable inference from the foregoing 
facts that the employee of the defendants who delivered the chair which 
he and his wife had purchased of the defendants on Thursday, 26 Sep- 
tember, 1935, at his home on Friday, 27 September, 1935, wrongfully 
and unlawfully trespassed on his property, negligently failed to close the 
window which he had opened in order to place the chair in the room 
where plaintiff found it upon his return to his home at 8:15 p. m. on 
Friday, 27 September, 1935, and that said employee thereby made it 
possible for a thief to enter the house during the absence of the plaintiff 
and his wife and to steal and carry away the missing articles of personal 
property. 

Conceding, without deciding, that the jury could have found, by rea- 
sonable inference from the facts shown by the evidence jor the plaintiff 
that the employee of the defendants who delivered the chair at the home 
of the plaintiff some time during Friday, 27 September, 1935, wrong- 
fully and unlawfully trespassed on plaintiff’s property, we are of the 
opinion that the facts shown by the evidence for the plaintiff would not 
justify an inference by the jury that the employee of the defendants 
negligently failed to close the window which he had opened only for the 
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purpose of placing the chair in the room where it was found by the 
plaintiff upon his return home after his absence during the day. 

In no event is the plaintiff entitled to recover on the cause of action 
alleged in his complaint without proof that the employee of the defend- 
ants, who delivered the chair at plaintiff’s home during his absence, 
negligently failed to close the window after he had opened it, whether 
wrongfully or not. It is not alleged in the complaint, nor was it con- 
tended by the plaintiff at the trial, that the employce of the defendant 
stole the missing articles of personal property. It is alleged in the com- 
plaint, and was contended by the plaintiff at the trial, that he is entitled 
to recover of the defendants the value of the missing articles because 
the wrongful act of the defendants’ employee made it possible for a 
thief to enter the house and steal the missing articles of personal prop- 
erty. In the absence of evidence tending to show that the missing 
articles of personal property were stolen from plaintiff’s house, during 
his absence, by a thief who entered the house because of the negligent 
failure of defendants’ employee to close and fasten the window after he 
had placed the chair in the house, there 1s no error in the judgment 
dismissing the action as of nonsuit. The judgment is 


Affirmed, 
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INSURANCE COMPANY OF VIRGINIA (AppITIONAL PARTY PLAINTIFF) 
vy. E. R. JUSTICE anp Wire, MRS. BE. R. JUSTICE, Trapingq as 
JUSTICE HOTEL, 

and 


CHOATE RENTAL COMPANY (OriIGINAL ParTy PLAINTIFF) AND THE LIFE 
INSURANCE COMPANY OF VIRGINIA (AppiITIONAL Party PLAINTIFF) 
vy. E. R. JUSTICE, Trapine as SILVER DIME CAFE, on JUSTICE CAFE, 
No. 311 WEST TRADE STREET. 


(Filed 24 November, 1937.) 


1, Ejectment § 5: Pleadings § 22—In summary ejectment brought by 

rental agent, court may allow amendment making owner party plaintiff. 

On appeal to the Superior Court in summary ejectment brought by the 

rental agent of the owner of the property, the trial court has the power 

to allow an amendment making the owner of the property a party plaintiff 

and to allow it to adopt the pleadings and affidavits filed by its rental 

agent, C. S., 460, 547, and although the rental agent is not a necessary 

party, it is a proper party, whose continuance in the case is a matter 
within the discretion of the trial court and not subject to review. 
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2. Landlord and Tenant § 6— 

Testimony of a tenant that his lease was to continue until the owner 
decided to tear down the property establishes a lease void for uncer- 
tainty of duration, or at most a tenancy at will, terminable at any time 
by the landlord or tenant. 

8. Landlord and Tenant § 19— 


A tenant at will is entitled only to reasonable notice to quit, and a 
tenant from month to month is entitled to seven days notice. C. S., 2354. 


AppeAL by defendants from Rousseau, J., at Regula: March Term, 
1937, of MECKLENBURG. 

Two proceedings in summary ejectment for possessicn and rents of 
store and hotel, 311 and 31314 W. Trade Street in the city of Charlotte, 
instituted in justice of peace court of Mecklenburg County. 

On previous appeal to this Court the proceeding was; sent back for 
new trial. (211 N. C., 54.) Thereafter, on motion and by order the 
Life Insurance Company of Virginia was joined as party plaintiff to 
the consolidated proceeding. It was ordered that the pleadings be 
amended to show same, that it be taken that the said company had 
adopted the pleadings and affidavits theretofore filed in the proceedings 
by Choate Rental Company and that the answers of defendants be taken 
as answers thereto. No exception was taken to the order. 

There is no controversy of record that the Life Insurance Company of 
Virginia owns the property in question; that Choate Rental Company 
is the duly appointed property manager and agent of the Life Insurance 
Company of Virginia, and as such collects the rents and manages said 
property; that at least seven-day notices to quit were given defendants; 
that defendants refused to vacate, and that proceedings were instituted 
respectively after such refusal. 

On the retrial below, plaintiffs introduced testimony tending to show 
oral lease from month to month. Defendants introduced testimony tend- 
ing to show that there was no written lease, but that Mr. Choate of 
Choate Rental Company had agreed with defendant E. R. Justice 
orally. Justice testified: “I was to have the property as long as it was 
to be used for hotel purposes unless the Life Insurance Company of 
Virginia discontinued or tore the property down, and if so, then they 
would give me plenty of time to get other places. That was the agree- 
ment and the terms of the lease.” 

One issue was submitted to jury: “Is the plaintiff, the Life Insur- 
ance Company of Virginia, entitled to the immediate possession of the 
premises in controversy as referred to in the pleading?” 

On peremptory instruction the jury answered the issue “Yes.” 

From judgment on verdict defendants appealed to Supreme Court, 
and assigned error. 
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RENTAL Co. v. JUSTICE. 
Plaintiffs move to dismiss appeal for that defendants, pending the 
appeal, having voluntarily surrendered possession of the property, the 
right to possession becomes a moot question. 


Taliaferro & Clarkson for plaintiffs, appellees. 
Carswell & Ervin for defendants, appellants. 


WINBORNE, J. We are of opinion, and so hold, there is no error in 
the refusal of the court below to grant motion for judgment as of non- 
suit, or in the peremptory instruction. 

“By virtue of the liberal powers of amendment, the court may, before 
or after judgment, in furtherance of justice . . . amend any plead- 
ing, process or proceeding by adding, or striking out, the name of any 
party; and at the hearing of a cause, or between terms, or at a regular 
term, the court may require new parties to be brought in by proper order 
or sufficient process.” McIntosh, North Carolina Prac. & Proc., 245; 
C.S8., 460 and 547; Walker v. Miller, 189 N. C., 448, 52 S. E., 125; 
Rushing v. Ashcraft, 211 N. C., 627, 191 S. E., 332; Clevenger v. 
Grover, ante, 13, 193 S. E., 12. 

Conceding that the Choate Rental Company is not a necessary party 
under the facts of this case, it is a proper party whose continuance in 
the case was a matter within the discretion of the court, and not subject 
to review. McIntosh, P. & P., 245. 

Accepting defendant’s version of the terms, the lease is of uncertain 
duration and void. Barnes v. Saleeby, 177 N. C., 256, 98 S. E., 708. 
But if not void, the terms as stated by defendant at the most constitute 
a tenancy at will. 

In 35 C. J., 1123: “Occupancy of premises under an agreement for 
an uncertain and indefinite term ordinarily creates a tenancy at will; 
so a tenancy at will arises under an agreement for occupancy until the 
premises are sold, or until the premises are rented to a third person, or 
until the lessor is ready to construct new buildings.” 

In 85 C. J., 1127: “A tenancy at will may, as the definition implies, 
be terminated at any time by either the landlord or the tenant.” 

A tenant at will if entitled to any notice to quit is entitled only to a 
reasonable notice. Mauney v. Norvell, 179 N. C., 628, 1038 S. E., 372. 
Tenancy from month to month may be terminated by notice of seven 
days before the end of the month, C. S., 2354. 

Therefore, applying these principles to the facts of the instant case, 
only one inference can be drawn from the evidence. 

We have considered all other assignments and find no error. 

In view of our decision the motion to dismiss is not considered. 

No error. 
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H. C. MERRITT anp OLLIE MERRITT, THE LAst NAME) BEING A MINOR 
APPEARING HEREIN By His NExt Frienp, C. R. STROTHER, v. L. T. 
INSCOE, ROBERT INSCOE, IDA INSCOB, KANIZA INSCOE, MRS. 
ANNA INSCOE GILL, J. A. MUNN, MRS. MARY EVANS, MOSES 
INSCOE, ROYAL INSCOE, GROVER INSCOEH, OLLIE INSCOE, MRS. 
EFFIE HUNT, MRS. ELIZA WEBSTER, WILLIS MAY, CHARLES 
MAY, BETTY MAY EDWARDS, anp G. M. BEAM, TRUSTEE. 


(Filed 24 November, 1937.) 


1. Wills § 33c—Devisee held to take defeasible fee which became absolute 
upon his death leaving children him surviving. 


A devise to certain beneficiaries with provision that upon their death 
without issue the lands should go to M., the testator’s son, and should 
M. leave no child, the land to be divided among named remaindermen, 
“and in case of their death, their children to this heir same,” és held, 
upon the death of the first named beneficiaries without issue, to create a 
defeasible fee in M., which is made absolute upon his death with children 
him surviving, and M.’s children take as heirs of M. and not as remainder- 
men under the will of their grandfather. , 

2. Descent and Distribution § 13— 


Where parties take lands as heirs at law of their father and not as 
remaindermen under the will of their grandfather, they take the land 
subject to a mortgage executed by their father. 

8. Judgments § 9— 


A judgment upon an agreed statement of facts rendered out of term 
and out of the county may not be rendered by default final as against 
defendants failing to file answer, since such defendants are not parties to 
the agreed statement of facts, and did not consent that the judgment be 
signed out of term and out of the county. 


Appear by plaintiffs and defendants Munn and Evans from /arris, 
J., at February Term, 1937, of FRanKuin. 

On plaintiffs’ appeal: Judgment affirmed. 

On defendants’ appeal: Judgment reversed. 


Action to remove cloud on plaintiffs’ title to certain land, caused by 
a deed of trust thereon executed by Chas. S. Merritt, deceased father 
of plaintiffs, heard upon agreed statement of facts. From judgment 
that plaintiffs are owners of the land subject to the hen of the deed of 
trust, plaintiffs appealed, and from so much of the judgment as decreed 
judgment by default against defendants Munn and Evans, holders of 
one of the notes secured by the deed of trust, the named defendants 
appealed. 


W. H. Yarborough and Gholson & Gholson for plaintiffs. 
G. M. Beam and White & Malone for defendants, 
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Devin, J. The only question presented by the plaintiffs’ appeal is 
whether the deed of trust executed by plaintiffs’ father, Chas. S. Mer- 
ritt, constitutes a valid lien on the land, and this depends upon the con- 
struction of the will of Morris Merritt from whom the land originally 
descended. 

The portion of the will as to which this controversy arose is in the 
following words: “I give and bequeath to my beloved wife, Polly Mer- 
ritt, as a home for her and Nancy Morris and Lucius B. Merritt and 
Martha A. Merritt and Chas. S. Merritt one hundred and ninety-five 
acres of land known as the homestead, lying east and west of the house, 
und all the improvements thereon; at the death of Polly Merritt and 
Nancy Morris and Lucius B. Merritt and Martha A. Merritt, in case 
they have no living child, this land known as the homestead goes to 
Chas. S. Merritt, and should he leave no child, this land and homestead 
is to be equally divided between Polly W. Purnell, Edward M. Merritt, 
and John W. Merritt and Malissa Francis Merritt, and in case of their 
death, their children to this heir same.” 

It. is admitted that Polly Merritt 1s dead, and that Nancy Morris, 
Martha A. Merritt, and Lucius B. Merritt died without issue, and that 
Chas. S. Merritt survived the other devisees named in said item, and, 
after executing the deed of trust referred to in 1935, died leaving the 
plaintiffs, H. C. Merritt and Ollie Merritt, his only children. The deed 
of trust conveyed the one hundred and ninety-five acres of land to G. M. 
Beam, trustee, to secure the payment of five notes in the sum of $560.00 
each, all of which are now held by defendants and unpaid. 

The provision in the will that “at the death of Polly Merritt and 
Naney Morris and Lucius B. Merritt and Martha A. Merritt, in case 
they have no living child, this land known as the homestead goes to 
Chas. 8. Merritt,” nothing else appearing, would unquestionably, under 
the admitted facts, vest the title in fee simple in Chas. 8. Merritt (C. 8., 
4162), and the added words, “and should he leave no child,” the land to 
be divided between Polly Purnell and others, constituted a defeasible 
fee, which became absolute upon his death leaving children him sur- 
viving. 

So that the land descended to his children, the plaintiffs, as heirs of 
(Chas. S. Merritt, and not as remaindermen under the will of Morris 
Merritt. Hence it follows the plaintiffs took the land subject to the 
lien of the deed of trust executed by Chas. S. Merritt. Whitfield v. 
Garris, 1384 N. C., 24, 45 8. E., 904. 

The facts in the cases cited by plaintiffs, West v. Murphy, 197 N. C., 
488, 149 8. E., 731, and Hauser v. Craft, 1384 N. C., 319, 46 S. E., 756, 
where the devise was to the first taker for life only, are distinguishable 
from those upon which the well-settled rule laid down in Whitfield v. 
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Garris, 184 N. C., 24, 45 S. E., 904, was based. Daly v. I’ate, 210 N.C, 
222,186 S. E., 348; Murdock v. Deal, 208 N. C., 754, 182 8. E., 466, 
Alexander v. Fleming, 190 N. C., 815, 180 8S. E., 867; Walker v. Butner, 
187 N. C., 585, 122 S. E., 301; Vinson v. Gardner, 185 N. C., 198, 116 
S. E., 412; Love v. Love, 179 N. C., 115, 101 BS. E., 562; Radford r. 
Rose, 178 N. C., 288, 100 8. E., 249. 

The judgment declaring the plaintiffs to be the owncrs of the land 
subject to the lien of the deed of trust to G. M. Beam, trustee, is affirmed. 

The appeal of the defendants, J. A. Munn and Mrs. Mary Evans, 
involves the correctness of the judgment by default final against them 
for failure to file answer to the complaint. Since it appears that the 
judgment was rendered upon an agreed statement of facts to which the 
appealing defendants were not parties, and that they did not consent 
that the judgment be signed out of term and out of the district, that por- 
tion of the judgment by default against these defendants must be held 
for error and stricken out. 

On plaintiffs’ appeal, affirmed. 

On defendants’ appeal, reversed. 





R. W. RIDDLE, ADMINISTRATOR OF TED BURWELL vy. R. L. HONBARRIER 
AND G. K. LOFTIN, Trapine as COLONIAL MOTOR FREIGHT LINES. 
AND FRED LOFTIN. 

and 


HORTON MOTOR LINES, INC., v. R. L. HONBARRIER anp G. K. LOFTIN, 
TRADING AS COLONIAL MOTOR FREIGHT LINES, anp FRED LOFTIN. 


(Filed 24 November, 1937.) 


1. Trial § 47— 

A motion for a new trial for newly discovered evidence must be made 
and heard at the trial term, but the parties may, either by expressed or 
implied consent, waive this requirement and agree that. the motion be 
made and heard at a subsequent term. 


2. Same—Plaintiff held not to have consented to hearing of motion to set 
aside verdict for newly discovered evidence at subsequent term. 


Where a party requests a continuance for a hearing upon a motion to 
set aside the verdict as being against the weight of the evidence and for 
errors upon the trial, the court’s order that by consent the cause should 
go over to the next term to be heard on motion to set aside the verdict, 
will be construed therewith, and the consent applies only to the hearing 
of the motion for which the continuance was requested, and does not con- 
stitute a consent to the hearing of a motion for a new trial for newly 
discovered evidence at the next succeeding term. 


Stacy, C. J., DEVIN and BaRNHILL, JJ., dissent. 
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APPEAL by plaintiffs from Rousseau, J., at March Term, 1937, of 
MECKLENBURG. Reversed and remanded. 


Ffobinson & Jones and Cochran & McCleneghan for plaintiffs, ap- 
pellants. 
J. Laurence Jones for defendants, appellees. 


ScHENCK, J. These two actions, consolidated for the purpose of trial 
at the February Term, 1937, of Mecklenburg, were to recover damages 
for the wrongful death of an intestate and for the destruction of an 
automobile, respectively, alleged to have been proximately caused by the 
negligence of the defendants. The evidence tended to show that the 
automobile driven by the intestate and owned by Horton Motor Lines 
and the automobile of the Colonial Motor Freight Lines, driven by Fred 
Loftin, collided on the public highway in the state of Virginia near 
Fredericksburg on 22 September, 1935, and that the intestate was killed 
and the Horton automobile damaged. 

The actions were tried upon appropriate issues of negligence, con- 
tributory negligence, and damage. The issues were answered in favor 
of the plaintiffs. The plaintiffs tendered judgment. 

The record contains the following: 

“After the coming in of the verdict, and at the trial term, counsel for 
the defendants appeared in court and announced his intention of making 
a motion to set aside the verdict on the ground that it was contrary to 
the weight of the evidence, and because of errors committed in the course 
of trial, and the said counsel requested the court to continue the cases 
for the hearing of said motion at the next term of court in order that 
he might have the testimony of the witness W. D. Duckworth tran- 
scribed to use in connection with the argument of said motion. There- 
upon an order was entered as follows: ‘By consent, this matter goes over 
until next civil term, to be held on motion to set aside the verdict. Judg- 
ment may be signed at that time and have the same effect as if signed 
at this time.’ 

“At the 1 March, 1937, Term, being the next term after the trial 
term, the defendants filed the motion appearing in the record, based on 
newly discovered evideice, and did not argue motion to set aside the 
verdict as being against the weight of the evidence or for errors com- 
mitted in the course of the trial. 

“Prior to the argument of the motion for a new trial onthe ground 
of newly discovered evidence, the plaintiffs objected to the hearing of 
said motion on the ground that it could not be filed and heard after the 
trial term, and on the ground that the order continuing the case did not 
continue it for the hearing of such a motion. The said objection was 
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overruled and the plaintiffs excepted, which is plaintiffs’ Exception 
No, 2: 

“Prior to the signing of any order on the motion for new trial the 
plaintiffs tendered the judgment appearing in the reccrd and marked 
‘Tendered and refused.’ The court declined to sign said judgment and 
the plaintiffs excepted, which is plaintiffs’ Exception No, 2.” 

“Tt is well settled under our practice that a motion to set aside a 
verdict and grant a new trial upon the ground of newly discovered evi- 
dence must be made and determined at the same terra at which the 
trial is had.” Stilley v. Planing Mills, 161 N. C., 517. However, by 
cousent, this requirement may be waived, and a motion to set aside the 
verdict for newly discovered evidence may be lodged and passed upon at 
a subsequent term. This consent may be either expressed or implied. 
lcceptance Corp. v. Jones, 203 N. C., 527. 

So the question presented to us is as to whether the order entered at 
the trial term and reading: “By consent, this matter goes over until 
next term, to be held (heard) on motion to set aside the verdict. Judg- 
nent may be signed at that time and have the same effect as if signed 
at this time,” shall be read in connection with the anncunced intention 
of the defendant of “making a motion to set aside the verdict on the 
ground that it was contrary to the weight of the evidence, and because 
of errors committed in the course of trial” and thereby limited to the 
scope of said motion, or whether the words “to be held (heard) on 
motion to set aside verdict” shall be interpreted without relation to any 
announced motion of the defendant and as meaning any motion to set 
aside the verdict for any cause. 

We are of the opinion that the order made at the February Term 
was entered in pursuance of the announcement made In open court at 
that term by counsel for the defendants, and that the consent men 
tioned in the order included only such a motion as was announced as 
intended to be made by defendants’ counsel, and for the hearing of 
which he requested the court to continue the case, and did not extend to 
any other motion to set the verdict aside. Entertaining the view that 
the consent order authorized the making at a subsequent term of a 
motion to set aside the verdict only for the reason that it was against 
the greater weight of the evidence or for errors committed in the course 
of the trial, we hold that his Honor was without jurisdiction to enter- 
tain at the March Term a motion to set aside the verdict for newly dis- 
covered evidence. 

The order setting aside the verdict is reversed and the case remanded 
for judgment in accord with the verdict. 

Reversed. 


Stacy, ©. J.. Deviw and Barnuitt, JJ., dissent. 
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STATE v. W. L. ELMORE. 
(Filed 24 November, 1937.) 


1. Homicide § 11—Whether defendant had reasonable ground to believe 
he was in danger of life or great bodily harm is for jury. 


In this prosecution for assault with a deadly weapon with intent to kill, 
defendant offered evidence of self-defense. The trial court instructed the 
jury in effect that whether defendant had reasonable ground to believe, 
under the circumstances, that he was in danger of his life or great bodily 
harm, was for the jury to determine from the testimony of defendant and 
the other witnesses. Held; The instruction was without error. 

2. Homicide § 27h— 

In this prosecution for assault with a deadly weapon with intent to kill, 
the court’s instruction that the jury might find defendant guilty of a less 
degree of the crime, including assault with a deadly weapon, if they so 
found beyond a reasonable doubt, is held without error. C. S., 4640. 

3. Criminal Law § 53g— 
The charge of the court will be considered contextually as a whole. 


ApprEArL by defendant from Finley, J., at February Term, 1937, of 
MeEcKLENBURG. No error. 

The defendant was indicted for assault with deadly weapon with intent 
to kill, inflicting serious injury. The State’s evidence tended to show 
an unprovoked assault with a pistol upon the person of the State’s wit- 
ness Knuckley, wherein the latter was shot and seriously injured. The 
defendant offered evidence tending to show that he acted in self-defense. 

There was a verdict of guilty of assault with a deadly weapon, and 
from judgment imposing sentence of ten months in prison defendant 
appealed. 


Attorney-General Seawell and Assistant Allorneys-General McMullan 
and Bruton for the State. 
G. T. Carswell and Joe W. Ervin for defendant. 


Devin, J. The only questions presented by this appeal relate to the 
judge’s charge to the jury. Appellant contends that the trial court 
unduly restricted the jury’s consideration of his plea of self-defense 
by the use of the following language, to which he noted exception: “On 
the other hand if the defendant was (not) in fault in bringing on the 
fuss and he was put in such position as to believe, and it is for you to 
say as to whether there was evidence sufficient for him to believe, and 
not for the defendant to say—vou may take the testimony of the de- 
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fendant and other witnesses, but it is for you to say whether he had 
sufficient grounds to believe his life would be taken or that he would 
recelve great bodily harm, and he was not in fault in bringing on the 
fuss, then he had the right to use such force, even to the taking of life. 
to defend himself.” 

The submission to the jury of the question whether, under the testi- 
mony, the defendant “had sufficient grounds to believe his life would be 
taken or that he would receive great bodily harm” in order to justify 
his use of force, affords the defendant no just ground of complaint. The 
charge as a whole on the law of self-defense was in substantial accord 
with the decisions of this Court. S.v. Nash, 88 N. C., 621; 8. v. Gray, 
162 N. C., 608, 77 S. E., 833; S. v. Johnson, 166 N. C., 392, 81S. E., 
941; 8. v. Glenn, 198 N. C., 79, 150 S. E., 663; S. v. Thornton, 211 
N. C., 413. 

In 8. v. Waldroop, 193 N. C., 12, 185 S. E., 165, Adams, J., speaking 
for the Court, states the rule prevailing in this jurisdiction as follows: “If 
A. is assaulted and by reason of the assault, while free from blame in the 
matter aud in the exercise of ordinary firmness, he actually apprehends 
and has reasonable ground for apprehending that his life is in danger 
or that he is in danger of great bodily harm, he has a right to use such 
force as is necessary or such force as reasonably appears to him to be 
necessary to save his life or to protect himself from grea: bodily harm— 
such necessity, real or apparent, to be determined by the jury upon all 
the facts and circumstances as they reasonably appear to him at times; 
and if under these conditions he takes the life of his assailant the homi- 
cide is excusable.” S. v. Glenn, supra. 

The exception to the court’s instruction that under the bill of indict- 
mené the jury could find the defendant guilty of a lesser degree of the 
crime charged, including assault with a deadly weapon, if they so found 
beyond a reasonable doubt, cannot be sustained. C. S., 4640; S. v. Lee, 
192 N. C., 225, 184 S, E., 458; S. v. Spain, 201 N. C., 571, 160 S. E, 
825. 

The other exceptions to the judge’s charge are without merit. Con- 
sidered contextually and as a whole the charge is free from reversible 
error, Bullock v. Williams, ante, 118; S. v. Durham, 201 N. C., 
724, 1618. E., 398; S. v. Lee, supra. 

In the trial we find 

No error. 
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STATE v. WILLIAM PERRY. 


(Filed 24 November, 19387.) 


1. Homicide § 25— 

The evidence in this prosecution for homicide is held sufficient to be sub- 
mitted to the jury on the charge of murder in the first degree, and defend- 
ant’s motion to nonsuit was properly denied. 

2. Criminal Law § 338— 

Where there is evidence that defendant was advised that what he might 
say would be used against him, and that no inducements were held out 
nor threats made to cause him to confess, the evidence supports the trial 
court’s ruling that the confession was voluntary and competent. 

3. Criminal Law § 8la— 

The trial court’s ruling, after consideration of all the relevant evidence, 

upon the voluntariness of a confession, is ordinarily not reviewable. 
4, Criminal Law § 38— 

The admission of maps and photographs of the scene of the homicide 
solely for the purpose of permitting the witnesses to explain their testi- 
mony, and not as substantive evidence, is not error. 

5. Homicide § 27h— 


The charge of the court upon the question of conviction of defendant of 
less degrees of the crime charged held favorable to defendant, and defend- 
ant’s objection thereto is untenable. 


ApppaL from Hrvin, J., at July Special Term, 1937, of Cuatuam. 
No error. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
H. M. Jackson and F.C. Upchurch for defendant, appellant. 


Scuenck, J. This defendant was convicted of murder in the first 
degree and from sentence of death appealed to the Supreme Court, as- 
signing errors. 

We have examined all of the exceptive assignments of error made by 
the defendant and find no error in the record. 

The contention of the defendant for judgment of nonsuit upon his 
demurrer to the evidence (C. S., 4643) cannot be sustained, either gen- 
erally or as to the charge of murder in the first degree, as there was 
sufficient evidence in the confession of the defendant to carry the case 
to the jury upon the charge of the capital offense. 

The defendant assigns as error the admission in evidence of a pur- 
ported confession, This assignment cannot be sustained as there was 


534 IN THE SUPREME COURT. [212 


STATE v. PERRY. 


i ie re i i me nr a ee 





ample evidence to support the court’s ruling. Both of the witnesses by 
whom it was sought to prove the confession testified thet the defendant 
was advised that what he might say would be used against him, and 
that no inducements were held out nor threats made to the defendant 
to cause him to make the statements or confession, and there is no evi- 
dence to the contrary. Voluntary confessions are competent, S. v. Bow- 
den, 175 N. C., 794, and the ruling of the trial judge upon whether a 
confession was voluntarily made, after consideration of all the evidence 
offered as to the voluntariness, is ordinarily not reviewable. S. ov. Whef- 
ener, 191 N. C., 659, and cases there cited; 8. v. Stefanoff, 206 N.C, 
443, 

The assignments of error as to the admission in evidence of certain 
maps and photographs of the scene of the homicide cannot be sustained, 
as the judge was careful to instruct the jury that such maps and photo- 
graphs were competent only for the purpose of permitting the witnesses 
to explain their testimony, and were not substantive evidence. S. v. 
Jones, 175 N. C., 709; S. v. Lutlerloh, 188 N. C., 412; Honeycutt v. 
Brick Co., 196 N. C., 556. 

The assignments of crror as to the charge are untenable. The judge 
made a fair and impartial statement of the evidence and explained the 
law arising thereon, and instructed the jury that they could return one 
of four verdicts: Guilty of murder in the first degree, guilty of murder 
in the second degree, guilty of manslaughter, or not guilty. The charge 
was fair, and even liberal, to the defendant, as it is doubtful if theve 
is any evidence in the record upon which a verdict of guilty of man- 
slaughter could have been predicated. 

The State’s evidence tended to show that the defendant went to the 
home of the deceased, when she was there alone, mace indecent pro- 
posals to her, and then shot her three or four times with a pistol, and 
“to make sure she was dead” struck her several times over the head with 
a shotgun, and that the deceased died about 12 hours aiter the assault; 
the evidence further tended to show that the defendant lad been “think- 
ing about it” for over a week. The evidence was sordid, and no good 
purpose can be served by repeating it here in detail. Suffice it to say 
it was amply sufficient to sustain the verdict. 

The defendant offered no evidence. 

It is ordered that the judgment below be affirmed, since upon the 
record we find 

No error. 
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D. J. SOSSAMON ET aL. v. OAKLAWN CEMETERY, INC. 
(Filed 24 November, 1937.) 


Contracts § 21—Complaint alleging substance of contract declared on is 
good as against a demurrer without setting out agreement in full. 


Where the complaint alleges the substance of the contract declared on 
it is good as against a demurrer, it not being required that the entire 
writing be made a part of the complaint, especially where the part 
omitted is in the possession of the defendant, and there being no question 
of profert or oyer, C. 8., 1828, and the action not being founded upon an 
instrument for the payment of money only, C. S., 540. 


Appreatn by plaintiffs from Rousseau, J., at May Term, 1937, of Mrcx- 
LENBURG. 

Civil action to recover damages for alleged breach of covenant of per- 
petual care for cemetery lot. 

The complaint alleges that on 19 January, 1923, plaintiff took from 
defendant deed for cemetery lot containing covenant of perpetual care 
“as provided in the by-laws of Oaklawn Cemetery, Inc., of Charlotte’, 
that thereafter plaintiffs’ daughter was buried in said lot; that plaintiffs 
planted flowers upon said grave, constantly visited it, and kept fresh-cut 
flowers thereon until 19 April, 1934, when the defendant, through its 
agents and employees, removed all the flowers, flower pots, shells, vessels 
and other decorations from plaintiffs’ lot, leveled the mound until it no 
longer has the appearance of a grave, and otherwise desecrated the 
premises by permitting people to walk thereon; that defendant agreed 
in its by-laws to keep the graves in attractive appearance; to protect 
them from desecration and disturbance; to maintain the mounds, and 
to prevent removal of flowers or other decorations therefrom, and that 
defendant’s breach of its covenant, as herein alleged, has resulted in 
great Injury and damage to the plaintiffs; wherefore plaintiffs pray, ete. 

The defendant interposed a demurrer upon the ground that the com- 
plaint does not state facts sufficient to constitute a cause of action. 

From judgment sustaining the demurrer and allowing plaintiffs to 
amend so as to set out in full the by-laws mentioned in the complaint, 
if so advised, the plaintiffs appeal, assigning error. 


G. T. Carswell und Joe W. Ervin for plaintiffs, appellants. 
Hl. L. Taylor for defendant, appellee. 


Stacy, C. J. The question for decision is whether it is mandatory 
in an action on a written contract to make the entire writing a part of 
the complaint. The answer is “No,” especially where the part omitted 
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from the complaint, as in the instant case, is in the possession of the 
defendant. R. R. v. Robeson, 27 N. C., 891; Gorman v. Bellamy, 82 
N. C., 497; Thompson v. Johnson, 202 N. C., 817, 164 8. E., 357, 21 
R. C. L., 493. 

An allegation containing the substance of the agreement, as in the 
present complaint, will suffice as against a demurrer. Ins. Co. v. Dey, 
206 N. C., 368, 174 S. E., 89; Deloatch v. Vinson, 108 N. C., 147, 12 
S. E., 895; McIntosh N. C. Prac. & Proe., sec. 358. 

The record presents no question of profert or oyer. ©. S., 1823; 21 
R. C. £., 478. Nor is the action “founded upon an instrument for the 
payment of money only.” C.S., 540. 

Of course where the writing is made a part of the ecmplaint, which 
is usually done, and ordinarily desirable perhaps, the court is not bound 
by the conclusion of the pleader as to its meaning, Horney v. Mills, 189 
N.C., 724, 128 8. E., 324, but this is not our case. 21 R. C. L., 476. 

The complaint 1s good as against a demurrer. 

Reversed. 





STATE v. HUDSON ROBINSON, 


(Filed 24 November, 1937.) 


1. Criminal Law § 79— 

The failure of defendant to file briefs works an abaudonment of the 
assignments of error, except those appearing on the face of the record, 
which are cognizable ex mero motu. 

2. Criminal Law § 80— 

Where defendant fails to file briefs, the motion of the Attorney-General 
to dismiss must be allowed, Rules 27 and 28, but in a capital case this 
will be done only after an examination of the record and case on appeal 
discloses no error. 

3. Homicide § 25— 

Where there is sufficient competent evidence by the State to sustain a 
verdict of guilty of murder in the first degree, and evidence in sharp 
conflict introduced by defendant, the conflicting evidence is for the jury, 
and defendant’s motion to nonsuit is properly denied. 


AppEAL by defendant from Rousseau, J., at Regular Criminal June 
Term, 1937, of MrckLEnBrre. 
Motion by State to dismiss appeal of defendant. 


Attorney-General Seawell and Assistant Attorneys-General McMullan 
and Bruton for the State. 
No counsel for defendant. 
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Winzsorne, J. The defendant was tried upon a bill of indictment 
charging him with the murder of one Albert Downing. There was ver- 
dict of murder in the first degree and judgment of death by asphyxia- 
tion. Defendant gave notice of appeal to the Supreme Court and was 
permitted to appeal in forma pauperis. The record and case on appeal 
were duly docketed in this Court, but defendant has filed no brief, which 
works an abandonment of the assignments of error, S. v. Hooker, 207 
N. C., 648, 178 8. E., 75; S. v. Dingle, 209 N. C., 293, 183 S. E., 376; 
except those appearing on the face of the record, which are cognizable 
ex mero motu. S.v. Edney, 202 N. C., 706, 164 8. E., 23. 

The Attorney-General moves to dismiss the appeal for failure to com- 
ply with Rules 27 and 28 of this Court as to filing briefs. This motion 
must be allowed. S. v7, Ainyon, 210 N. C., 294, 186 8. E., 368. 

However, as is customary in capital cases, we have examined the 
record and case on appeal to see if any error appears. The only assign- 
ments of error are to the refusal of the court below to grant defendant’s 
motion for judgment as of nonsuit. The case on appeal reveals evidence 
competent and sufficient to sustain the verdict. The evidence for de- 
fendant is in sharp conflict with that for the State. This presents a 
case for the jury. We find no error. 

Judgment affirmed and appeal dismissed. 





B. V. MATTHEWS, CHarmMAN, LEONARD C. COOKE ET AL., CONSTITUTING 
THE BOARD OF PHOTOGRAPHIC EXAMINERS, anp A. A. F. SHAW- 
ELL, ATTORNEY-GENERAL, Ex. REL. STATE OF NORTH CAROLINA, v. 
N. L. LAWRENCE. 


(Filed 24 November, 1937.) 


Injunction § 7—Injunction will not lie to enjoin violation of criminal 
statute. 

Art. V, see. 1, ch. 155, Public Laws of 1935, makes the practicing of 
photography without a license a criminal offense, and injunction will not 
lie to restrain defendant from violating the statute, since the commission 
of a crime may not be enjoined, and injunction will lie only where some 
private right is a subject of controversy. 


AppEAL from Sinclair, J., at Chambers in Raleigh, 23 September, 
1937, from Waker. Reversed. 


Assistant Attorneys-General McMullan and Bruton and Norman C. 
Shepard, Manly, Hendren & Womble, and W. P. Sandridge for plain- 
tiffs, appellees, 

Parrish & Deal for defendant, appellant. 
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Scuencx, J. This is an action instituted by those persons consti- 
tuting the Board of Photographic Examiners of the State of North 
Carolina, created by ch. 155, Public Laws 1935, and by A. A. F. Sea- 
well, Attorney-General, “on behalf of the State of North Carolina,” 
wherein it is sought to restrain and enjoin the defendant “rom practicing 
photography as defined in said statute. 

The complaint alleges that the General Assembly of 1935 provided 
for the examination, licensing and regulation of the practice of photog- 
raphy by the enactment of ch. 155 of the Public Laws of that session, 
“known as ‘an act to regulate and control the practice of photography,’ ” 
and that the defendant is “practicing photography contrary to the terms 
and provisions of said act and without being duly licensed as therein 
provided.” 

The defendant demurred to the complaint on the ground that it does 
not state a cause of action, for that (1) ch. 155, Public Laws 1935, on 
which the plaintiffs base their complaint, provides in Art. V thereof that 
any person violating any provisions of the act shall be guilty of a crim- 
inal offense, and (2) that said statute is unconstitutional and void. 

The court overruled the demurrer, and the defendant reserved excep- 
tion and appealed to the Supreme Court. 

We think, and so hold, that his Honor erred in overruling the de- 
murrer. Art. V, sec. 1, of eh. 155, Pubhe Laws 1935, reads in part: 
‘Any person violating any of the provisions of this act, or engaging in 
any of the activities or practices herein defined without being duly 
licensed as herein provided, shall be guilty of a misdemeanor, and upon 
conviction shall be fined the sum of not less than fifty ($50.00) dollars, 
nor more than two hundred ($200.00) dollars for the first offense, and 
shall be imprisoned not more than thirty days and/or fined not exceed- 
ing two hundred ($200.00) dollars for any subsequent offense. Each 
and every violation hereof shall constitute a separate offense.” 

This statute clearly makes the alleged acts of the defendant com- 
plained of by the plaintiffs criminal, and it is a rule with us that there 
1s no equitable jurisdiction to enjoin the commission of a crime, and 
that injunctions are confined to cases where some private right is a 
subject of controversy. Individuals who apprehend injury to their 
person or property by reason of any acts which are er:minal are fur- 
nished an adequate remedy at law by having the perpetrator of such 
acts indicted and prosecuted by the State. Wotor Service v. R. R., 210 
N. C., 36, and cases there cited. 

We do not pass upon the constitutionality of ch. 155, Public Laws 
1935, since we are of the opinion that the demurrer should have been 
sustained upon the first ground assigned. 

The judgment below is 

Reversed. 
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J. R. WHITE vy. THE CITY OF CHARLOTTE anp CHARLOTTE PARK & 
RECREATION COMMISSION, 


(Filed 24 November, 1987.) 


1. Municipal Corporations § 17— 
Judgment of nonsuit in action against municipality to recovery for 
negligence resulting in death of plaintiff’s daughter sustained on authority 
of White v. Charlotte, 211 N. C., 186. 


2. Abatement and Revival § 11—Parent’s right of action to recover for 
loss of services of child abates upon death of child. 


A parent’s right of action to recover for loss of services of his child, 
upon allegation that the child’s death was caused by the negligence of 
defendant, abates upon the death of the child, the sole remedy being an 
action for wrongful death, C. 8., 160, and the question of the father’s right 
to share in the recovery being a matter between him and the child’s 
administrator. 


AppeaL by plaintiff from Hill, Special Judge, at 20 September Extra 
Term, 1937, of MeckLenBUra. Affirmed. 

This is an action instituted by the plaintiff, father of Sarah Elizabeth 
White, for damages for loss of services of said infant, whose death 1s 
alleged to have been caused by the negligent conduct of the defendants. 

The plaintiff, as administrator of the estate of Sarah Elizabeth White, 
an infant, instituted an action to recover damages for the wrongful 
death of said infant, against these defendants, upon substantially the 
same allegations of negligence. The facts are fully set out in the former 
decision, White v. Charlotte, 211 N. C., 186. From judgment of nonsuit 
the plaintiff appealed. 


John Newitt for plaintiff, appettant. 
J. M. Scarborough and B. M. Boyd for defendants, appellees. 


Prer Curtam. The evidence in this case was substantially the saine as 
in White v. Charlotte, 211 N. C., 186, except that one additional witness 
was offered, whose testimony tends to show contributory negligence on 
the part of the deceased. White v. Charlotte, supra, is controlling. 

There is a further reason why the plaintiff is not entitled to maintain 
this action. Actions for wrongful death are purely statutory and the 
right of action rests exclusively in the administrator. Speaking to the 
subject in Gurley v. Power Co., 172 N. C., 690, Brown, J., says: “An 
action for the recovery of wages of aminor . . . hes in favor of the 
parent; but if the child dies from the injury the action abates. The 
only action that lies in such case, in this State, is for wrongful death, 
as authorized by Revisal 59, and that embraces everything. In such 
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action the value of the life before 21, as well as after 21 years of age, is 
recoverable. No other action lies than this.” Millian v. R. R., 128 
N.C., 262. 

It is true that the father was entitled to the services of his daughter, 
if she had lived, till her majority, but when the death of the daughter 
ensued the cause of action abated. The question of the “ather’s right to 
share in the recovery for the prospective wages up to 21 years would be 
a matter between him and the administrator. Gurley v. Power Co., 
supra; Killian v. BR. R., supra; Insurance Co. v. Brame, 95 U.S., page 
756. 

The judgment below is 

Affirmed. 





L. 8S. aNnD GERTRUDE GUNN v. BLUE BIRD TAXI COMPANY. 


(Filed 24 November, 1937.) 
Trial § 23— 
Contradictory statements by plaintiff in his examination in chief and 
in his cross-examination do not warrant the granting of defendant’s 


motion to nonsuit, it being for the jury to determine which version of the 
facts they will believe. 


Appreat by defendant from Hill, Special Judge, at August Special 
Term, 1937, of MEcKLENBURG. 

Civil action by L. S. Gunn to recover damages for injuries to his auto- 
mobile and action by Gertrude Gunn for personal injuries, and cross 
action by defendant against L. S. Gunn, by consent, consolidated and 
tried together, as all three causes arise out of the same traffic collision. 

On 12 November, 1936, a taxicab owned and operated by the defend- 
ant, collided with L. 8. Gunn’s Chevrolet automobile at the intersection 
of Fifth Street and Laurel Avenue in the city of Charlotte. L. S. Gunn 
was driving his car at the time and with him was his wife, Gertrude 
Gunn. The husband sues for damages to his automobile, the wife for 
personal injuries. The jury awarded the husband $200 and the wife 
$3,840. Defendant recovered nothing on its cross action. 

From judgments on the verdicts, the defendant appeals. assigning 
errors. 


J. L. DeLaney for pluintiffs, appellees. 
J. Laurence Jones for defendant, appellant. 


Per Curtam. In view of the equivocal and somewhat confusing, if 
not self-contradictory, testimony of L. S. Gunn, the jury might well 
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have answered the issue of contributory negligence against him in his 
action, nevertheless there is some evidence to support the verdict, and 
the matter was for the twelve. Hancock v. Wilson, 211 N. C., 129, 
189 S. E., 631; Jackson v. Scheiber, 209 N: C., 441, 184 8. E., 17; 
Dozier v. Wood, 208 N. C., 414, 181 S. E., 836; Lincoln v. R. B., 207 
N. C., 787, 178 S. E., 601; Insurance Co. v. Edgerton, 206 N. C., 402, 
174 S. E., 96; Collett v. R. R., 198 N. C., 760, 153 S. E., 405; Wim- 
berly v. R. R., 190 N. C., 444, 130 S. E,, 116. 

Speaking to the point in Shell v. Roseman, 155 N. C., 90, 718. E., 
86, Allen, J., said: “We are not inadvertent to the fact that the plaintiff 
made a statement on cross-examination as to a material matter, appar- 
ently in conflict with his evidence when examined in chief, but this 
affected his credibility only, and did not justify withdrawing his evi- 
dence from the jury. Ward v. Mfg. Co., 123 N. C., 252.” 

In similar fashion, in Christman v. Hilliard, 167 N. C., 4, 82 8S. E., 
949, Walker, J., reversing a nonsuit, remarked: “. . the witness 
R. D. Christman had the right to change his mind, and it was for the 
jury to say which of the two statements made by him they would 
accept.” 

Again, in Smith v. Coach Line, 191 N. C., 589, 182 S. E., 567, 
Brogden, J., speaking for the Court, said: “In Shell 1. Roseman, 155 
N. C., 90, this Court has held that conflicting statements of a witness 
in regard to or concerning a material or vital fact does not warrant a 
withdrawal of the case from the jury. It affects only the credibility of 
the witness, and therefore, where inconsistent and conflicting statements 
are made by a witness or a party, the judge has no power to determine 
which is correct. This function belongs exclusively to the jury.” 

The case of the feme plaintiff presents little more than a controverted 
issue of fact, which the jury has determined in her favor. A careful 
perusal of the record leaves us with the impression that no substantial 
or reversible error has been made to appear. Hence, the verdicts and 
judgments will be upheld. 

No error. 





HARVEY H. STEWART v. W. H. THROWER. 
(Filed 24 November, 19387.) 


1. Landlord and Tenant § 15: Evidence § 39— 


Where a lease provides that it should terminate on a certain day unless 
extended by a written agreement of the parties, evidence of a parol 
extension is incompetent as being in contradiction of the written instru- 
ment. 
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2. Landlord and Tenant § 19—After sale of leased lands and notice to 
lessee by purchaser, lessor has no authority to extend lease. 


Where the purchaser of leased lands notifies the lessee and gives notice 
for him to quit the premises at the expiration of the lease, both prior and 
subsequent to the execution of the deed, the original owner has no 
authority to extend the lease, and a letter written by it some two months 
after the execution of the deed, giving notice to the lessee to quit at a 
date subsequent to the expiration date of the lease, is incompetent in 
the purchaser’s action in ejectment. 


APPEAL by defendant from Olive, Special Judge, at June Special 
Term, 1987, of Mecktensure. No error. 


Whitlock, Dockery & Shaw for plaintiff, appellee. 
J.D. McCall, J.C. Newell, and Lows Hunter for defendant, appel- 
lant, 


Per Curtam. This is an action in summary ejectment instituted 
before a justice of the peace and tried on appeal in the Superior Court. 
The issues were answered in favor of the plaintiff, and from judgment 
in accord therewith the defendant appealed to the Supreme Court, 
assigning errors. 

The evidence tended to show that on 6 March, 1936, the Greensboro 
Joint Stock Land Bank entered into a written lease to the defendant of 
a farm in Mecklenburg County, “for the period of time, beginning with 
the date of this indenture and ending on the Ist day of December, 1936, 
and no longer, unless a written agreement is entered into between the 
parties hereto’; that in September, 1986, plaintiff negotiated for the 
purchase of the farm, and on 1 October, 1936, received a deed therefor 
from said land bank, which deed was duly pnt to record; that prior and 
subsequent to the placing of the deed of record plaintiff notified the 
defendant to quit possession of the premises on 1 December, 1936, and 
that defendant has refused so to do; and that this action was commenced 
on 9 December, 19386. 

Appellant assigns as error the refusal of the court to permit him to 
testify in effect that he had an oral agreement with the agent of the 
land bank at the time he signed the lease that he could remain on the 
property till 1 January, 1937. This assignment cannot be sustained, 
as to have admitted the testimony would have been to admit oral testi- 
mony to vary and contradict the terms of the written instrument. This 
is contrary to the rule with us. Dawson v. Wright, 208 N, C., 418, and 
cases there cited. | | 

Appellant further assigns as error the refusal of the court to admit 
in evidence a letter received by him through the United States mails 
from the Greensboro Joint Stock Land Bank dated 28 November, 1936, 
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notifying him to quit possession on or before 1 January, 1937. This 
letter was incompetent, since 1t was written nearly two months after the 
land had been sold to plaintiff by the land bank, and after the defendant 
knew that the plaintiff had purchased the land, and after the plaintiff 
had given defendant notice to quit possession on 1 December, 1936. The 
land bank, having sold the land, was without authority to extend the 
expiration date of the lease from 1 December, 1936, to 1 January, 1937. 

Upon the competent evidence, the judge committed no error in charg- 
ing the jury that if they found the facts to be as shown by all the evi- 
dence they should answer the issues in favor of the plaintiff, 

No error. 





CARRIE L. McLEAN, ADMINISTRATRIX OF THE ESTATE oF VIRGIL A. 
FLEENOR, v. RULANE GAS COMPANY. 


(Filed 24 November, 1937. ) 


Venue § 1— 
Defendant’s appeal from an order of the trial court denying defendant’s 
motion to remove the action brought by an administratrix in the county of 
her residence, is affirmed on authority of Lawson v. Langley, 211 N. C., 
526. 


AppreaL by defendant from Rousseau, J., at March Term, 1937, of 
MeEckiensBure. Affirmed. 

This is an action for actionable negligence, alleging damage, brought 
by Carrie L. McLean, the duly appointed administratrix of the estate of 
Virgil A. Fleenor, who died intestate in Anson County on 13 December, 
1936, as a result of the alleged negligence of the defendant. The per- 
sonal residence of Carrie L. McLean, the plaintiff, is in Mecklenburg 
County. The defendant, a corporation, is a resident of Gaston County. 
The plaintiff Carrie L. McLean qualified as administratrix in Anson 
County, where the deceased was injured and killed. The beneficiaries of 
any recovery are residents of Tennessee. The action was instituted in 
Mecklenburg County, the personal residence of the plaintiff, and the sole 
question is whether the defendant has the right to remove the case to 
Gaston County, which is the residence of the defendant. 


Robinson & Jones and Simmons & Bowman for plaintoff. 
Jonas & Jonas and Fred B. Helms for defendant. 


Per Curtam. We carefully considered the case of Lawson v. Langley, 
211 N. C., 526, when before this Court. The defendant in its brief says, 
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in reference to the Lawson case, supra, and other cases: “In the face of 
these apparently adverse former adjudications, the appellant prosecutes 
this appeal only because it believes it is about to be deprived of a sub- 
stantial legal right. It beheves its contention ought to prevail even 
though 1t should require the review, modification, or even the overruling 
of former adjudications.” 

This statement would meet with the approval of this Court if we were 
of the opinion that the other cases were not correctly decided. This ease 
is governed by the Lawson cause, supra, and the judgment of the court 
below is 


Affirmed. 





CARRIE LL. McLEAN, AbpMINISTRATRIX OF ESTATE OF ESSIE JACKSON, 
DECEASED (SUBSTITUTED PLAINTIFF FoR ESSIE JACKSON, ORIGINAL PLAIN- 
TIFF, Now DECEASED), ¥v. GEORGE F. SCHEIBER ann ROBERT 
PEARSON. 

(Filed 24 November, 1937.) 
ividence § 29— 

The reeord of the testimony of a plaintiff in a former action against 
defendants is incompetent in a subsequent action brought by another 
plaintiff who was not a party to the former action, 2ven though the 
actions arise out of the same automobile accident, since the present plain- 
tiff had no opportunity to cross-examine the plaintiff in tie former action. 


APPEAL by defendant Schetber from Rousseau, J., at May Term, 19387, 
of Mrckiensura. No error. 

This was an action to recover for medical and hospital expenses in- 
curred and for lost services of the minor son of plaintiff’s intestate, 
alleged to have resulted from the negligence of the defendant in the oper- 
ation of an automobile. Robert Pearson was not served with summons. 

The jury answered the issues in favor of the plaintiff, and from judg- 
ment on the verdict defendant Scheiber appealed. 


C. H. Gover, William T. Covington, Jr., and Hugh LL. Lobdell for 


plaintiff. 
Robinson & Jones for defendant. 


Per Curram. The principal question presented by the appeal was as 
to the admissibility of the transcript of the testimony of the son of 
plaintiff’s intestate taken in another action, in which the son was plain- 
tiff in a suit against these same defendants for damages for personal 
injury suffered by him on the identical oceasion here alleged (Jackson 
v. Scheiber, 209 N. C., 441, 184 58. E., 17). It appeared that in the 
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other case the plaintiff’s intestate, Essie Jackson, was not a party, and 
in the trial in which the son’s testimony was taken had no right or 
opportunity to cross-examine him. The rule was laid down in Haris 
v. Electric R. R., 162 N. C., 2386, 78 S. E., 164, that the admissibility 
of evidence taken in another case depends upon the identity of the ques- 
tion being investigated and upon the opportunity of the party against 
whom the evidence is offered to cross-examine. For that reason it would 
seem that the ruling of the court below must be sustained, 

We have examined the other exceptions noted by appellant, and find 
in them no substantial merit. 

In the trial we find 

No error. 





PAYNE-FARRIS COMPANY v. MRS. L. A. KUESTER anp MISS L. E. 
KUESTER. 


(Filed 24 November, 1937.) 


Principal and Agent § 12—Acceptance and use of goods and signing re- 
plevy bond held to ratify agent’s execution of conditional sales contract. 


Where a conditional sales contract is signed by a person in the name of 
another, and the person for whom the goods were bought receives and 
uses Same, and files a replevy bond to resist recovery by the seller in 
claim and delivery, she ratifies the signing of the conditional sales con- 
tract in her name, and may not deny the authority of the agent to sign 
same. 


AppEAL by defendant Mrs. L. A. Kuester from Harding, J., at Febru- 
ary Term, 1937, of MecxitensBure. No error. 


Jake F, Newell for plaintiff, appellee. 
John Newitt for defendant, appellant. 


Per Curtam. This is an action in claim and delivery of certain fur- 
niture sold and delivered on a title retained contract. Appropriate 
issues were submitted and answered in favor of the plaintiff, and from 
judgment in accord therewith defendant Mrs. L. A. Kuester appealed. 

The principal assignment of error urged in the brief of the appellant 
is the court’s failure to sustain her objection to the admission in evidence 
of the title retained contract signed in her name by Miss L. E. Kuester, 
her daughter, without the plaintiff having first established the authority 
of the daughter to sign the name of her mother thereto. Without pass- 
ing upon the question of whether the daughter was originally authorized 
to sign the contract, the evidence is that the mother, the appellant, 
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received the furniture in her home, enjoyed the use and benefits thereof, 
resisted its recovery by giving replevy bond, and thereby ratified the 
action of her daughter in signing her name and procuring the furniture. 
“The relation of principal and agent is created by ratification when one 
person adopts an act done by another person, assuming to act on his 
behalf, but without authority or in excess of authority. with the same 
foree and effect as if the relation had been created by appointment.” 
Trollinger v. Fleer, 157 N. C., 81. The ratification of the action of her 
daughter by the appellant rendered the instrument competent evidence. 

The motion for judgment as in case of nonsuit made and renewed 
pursuant to C. S., 567, cannot be sustained, since the ev.dence was suffi- 
client to carry the case to the jury. 

We have examined the other exceptive assignments of error and find 
no prejudicial error. 

No error. 





JOHN BEN JACKSON, sy His Next Frienp, GOEBEL PORTER, v. 
MARYLAND CASUALTY COMPANY. 


(Filed 24 November, 1937.) 

1. Insurance § 43 
A policy indemnifying insured automobile owner against loss from 
liability imposed by law for “bodily injuries accidentally suffered by any 


person” does not cover an injury to a third person intentionally inflicted 
by a person driving the car with the owner’s permission. 





2. Same—Insurer held not estopped to set up defense that injury was in- 
tentionally inflicted by former verdict properly interpreted. 


In an action against insurer based upon an unpaid judgment entered 
against the driver of the car insured on a verdict of negligence in the 
operation of the car, ordinarily the insurer may not set up the defense 
that the injury was intentionally inflicted, but where the allegations and 
evidence in the former trial were to the effeet that the injury was inten- 
tionally inflicted, the verdict will be interpreted in reference thereto, and 
the former judgment will not estop insurer from setting up the defense. 

3. Trial § 37— 
A verdict will be interpreted in the light of the allegations and evidence. 


APPEAL by plaintiff from Hill, J.. at September Term, 19387, of 
Meckiensrre. Afhrmed. 

This was an action upon a liability imsurance poliev issued by the 
defendant to Geo. F. Scheiber on his automobile. The plaintiff alleged 
that defendant’s insurance contract covered the hability of one Robert 
Pearson, who was driving the Seheiber automobile at the time plaintiff 
was injured by it, and that plaintiff’s recovery of damages against 
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Pearson and the return of execution unsatisfied rendered defendant 
liable to him for the amount of his judgment against Pearson. 

The defendant denied lability to the plaintiff, and alleged that the 
injuries for which plaintiff recovered damages were intentionally in- 
flicted by Pearson; that the policy of insurance did not cover liability 
for injury intentionally inflicted by the insured; and defendant set up 
the judgment in Jackson v. Schetber, 209 N. C., 441, wherein plaintiff’s 
suit against Scheiber for the same injury was dismissed on the ground 
that plaintiff’s own evidence showed an intentional injury, and defendant 
alleged, that, it having been judicially determined that plaintiff was not 
entitled to recover of the owner of the automobile, the named insured, 
because the injury was due to the willful and intentional act of Pearson, 
the driver, plaintiff was estopped to maintain this action. 

The policy of insurance offered in evidence stated the insuring agree- 
ment to be: ‘Against loss from liability imposed by law upon the 
assured for damages on account of bodily injuries accidentally suffered 
by any person, caused by the ownership or operation of the automobile 
described,” and the policy contained the following provision: “The 
insurance provided by this policy is hereby made available . . . to 
any person operating . . . any of the automobiles described, 
provided the use and operation thereof are with the permission of the 
named assured; . . . provided further, insurance payable under 
this policy shall be applied by the company first to the protection of the 
named assured, and the remainder, if any, to the protection of others 
entitled to insurance under the provisions and conditions of the insuring 
agreement as the named assured shall in writing direct.” 

Plaintiff’s complaint in his former action against Scheiber and Pear- 
son contained the following allegations: “That, as the plaintiff is in- 
formed and believes, the acts of the defendant in driving the said 
Chrysler automobile into the plaintiff and in thereafter carrying him in 
a helpless and unconscious condition for a distance equal to the length 
of a city block, as aforesaid, were willful, wanton, and reckless, and in 
conscious and criminal disregard of and indifference to the personal and 
property rights of others, and particularly of the plaintiff.” 

Plaintiff offered the judgment rendered in his favor and against 
Robert Pearson, and the verdict of the jury that he was injured by the 
negligence of Pearson and damaged in the sum of $300. 

The only oral evidence offered by plaintiff was that of witness George 
F. Scheiber, who testified that on the occasion alleged Pearson drove the 
automobile on an errand for him. Scheiber further testified that he 
heard the plaintiff, John Ben Jackson, testify in the former case that 
he would swear Pearson ran into him on purpose, that he (Jackson) 
had previously shot at Pearson, and that he heard Pearson say after the 
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occurrence that he intended to run over him and would do it again if he 
had a chance. 

The witness Scheiber further testified that shortly after the accident 
Robert Pearson left the city, that he was not present at either trial, and 
that witness had endeavored to locate him without success. 

Thereupon plaintiff rested his case. Defendant’s motion for judgment 
of nonsuit was sustained, and from judgment dismissing the action 
plaintiff appealed. 


C. H. Gover, William T. Covington. Jr., and Hugh L. Lobdell for 
plainteff. 
Robinson & Jones for defendant. 


Per Curtam. The policy of insurance sued on did not cover the 
hability of the named insured, or that of any other person embraced 
within its terms, for a willful or intentional injury. ‘The policy pro- 
vided indemnity “against loss from liability imposed by law upon the 
assured for damages on account of bodily injuries accidentally suffered 
by any person, caused by the ownership or operation of the automobile 
described.” 

In Jackson v. Scheiber, 209 N, C., 441, 184 S. E., 17, it was held 
that the evidence of this plaintiff showed an injury intentionally in- 
flicted on him by Pearson, the driver of Scheiber’s automobile (to which 
the policy of insurance applied), and that Scheiber was entitled to judg- 
ment of nonsuit on that ground. 

But plaintiff contends that since his judgment against Pearson was 
rendered upon a verdict establishing that the injury was due to the 
negligence of Pearson, the defendant insurer is estopped now to set up 
the defense that Pearson’s act was intentional rather than negligent. 

While, ordinarily, a hability insurer will not be permitted to set up. 
as a defense to an action based upon an unpaid judgment rendered 
against the insured on account of the negligent operation of the auto- 
mobile referred to in the policy, that the injury was intentionally in- 
flicted, that rule would not apply when the original complaint alleges 
as the cause of action a willful or intentional injury, and the evidence 
of the plaintiff shows that the injury was intentionally inflicted by the 
assured. The verdict should be interpreted in the light of the allega- 
tions of the complaint and the testimony at the trial. McIntosh N. C. 
Prac. & Proc., sec. 604; Cox v. R. R., 149 N. C., 86, 62 S. E.. 761. 

In Stefus v. Indemnity Co., 111 N. J. 1, 6, 166 Atl., 889, where, in a 
suit by an injured third party against the liability insurer, the defense 
was set up that the injury complained of was willfully mflicted, it was 
held that this defense was unavailable for the reason that the complaint 
in the former suit did not charge a willful or wanton injury. 
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In the instant case it appeared that in the former action the plaintiff 
alleged a willful wrong and testified on the trial that the injury suffered 
by him was intentionally and purposely inflicted by Pearson, and that 
upon such plea and testimony judgment was rendered absolving from 
all liability the named insured, the owner of the automobile, for whose 
indemnity the policy was primarily issued. And on the trial of the 
present case, the testimony offered again showed that the injury was due 
to the willful and intentional act of the driver of the automobile de- 
scribed in defendant’s policy. 

For these reasons we hold that plaintiff has failed to make out a case 
against this defendant, and that the judgment of nonsuit was properly 
entered. 

Judgment affirmed. 





MRS. ANTONIE KLINGENBERG vy. THE CITY OF RALEIGH. 
(Filed 15 December, 1937.) 


1. Municipal Corporations §§ 12, 14—Municipality may not be held liable 
for danger inherent in plan of construction of streets. 


While municipalities may be held liable for injuries resulting from 
negligence in the construction of streets, and for negligence in failing to 
exercise due care to keep them in reasonable repair, a municipality may 
not be held liable for danger inherent in the original plan of construction 
of a street, either adopted by the municipality or ratified by it after its 
construction, since the adoption of a plan of construction is an exercise of 
a legislative, guasi-judicial, and discretionary function of the city. 


2. Same——City held not liable for injury resulting from existence of gutter 
across street constructed to take care of surface water. 


The evidence disclosed that defendant municipality determined that 
eatch basins and a storm sewer were too expensive, and decided to use 
the only other engineering practice to take care of surface water at a 
street intersection, and therefore constructed valley gutters across the 
street approximately seven inches deep, and that plaintiff was thrown 
from the car in which she was riding when tht car was driven over the 
valley gutters. Plaintiff did not allege that the valley gutters were negli- 
gently constructed or that they were not kept in repair, but based her 
action on the inherent danger of such construction. Held: Defendant 
municipality may not be held liable in damages, since the adoption by it 
of the plan of construction complained of was in the exercise of a govern- 
mental function. 


3. Same— 

Where a city constructs valley gutters across a street to take care of 
surface water, its later replacement of the original asphalt with cement 
and a lessening of the depth of the gutters will not be held a departure 
from the original plan of construction. 


550 IN THE SUPREME COURT. [212 


KLINGENBERG Vv. RALEIGH. 
4. Automobiles § 12a— 


The statutes prescribe certain maximum limits of speed, but a motorist 
must at all times operate a vehicle with due regard to the width, traffic. 
and condition of the highway. 


Connor, J., dissents. 


CLARKSON, J., dissenting. 


APPEAL by plaintuff from Pless, Jr., J., at third March Term, 1937, of 
Wake. Affirmed. 

This is an action instituted by the plaintiff for the recovery of dam- 
ages for personal mjurics sustained by her as a result cf being thrown 
from the seat of an automobile in which she was riding as a guest along 
North Person Street in the city of Raleigh. At the intersection of 
North Person Street and East Jones Street plaintiff was thrown from 
the rear seat of an automobile when it struck a valley gucter constructed 
at. said intersection. As a result thereof she sustained serious injury. 

When North Person Street was paved said valley gutter was con- 
structed across said street at the intersection of Jones to provide for 
surface water. Tater, by reason of the heavy traffic, the asphalt sur- 
facing was removed and replaced with concrete. At that time the depth 
of the valley was decreased so that there was at the time of the accident 
a dip of six or seven inches in the valley. 

After the jury had returned a verdict in favor of the plaintiff the 
trial judge set the same aside as a matter of law on authority of Blach- 
welder v. Concord, 205 N. C., 792, and rendered judgment in favor of 
the defendant. The plaintiff excepted and appealed. 


J. M. Broughton, Wm. Hl. Yarborough, Jr., and Jones & Brassfield 
for plaintiff, appellant. 
Clem B. Holding for defendant, appellee. 


Barnuiti, J. There is no allegation that the valley gutter con- 
structed on North Person Street at the point where said street intersects 
Jones was negligently constructed or that it was in a state of bad repair. 
The substance of the plaintiff’s allegation of negligence is to the effect 
that the existence of a valley gutter of this type upon a public strect 
makes the street dangerous for trafic and creates hazards to the pubhe, 
and that it is negligence on the part of the city and a failure to exercise 
reasonable care to permit such condition to exist and continue, 

While the construction and maintenance of public roads and streets 
is a governmental function the courts have almost universally permitted 
recovery against a city or town where injury results from negligence in 
the construction of a street or from negligent failure to maintain the 
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street in a reasonably safe condition. Where, however, the condition 
complained of is one which forms a part of the plan of construction of 
the street, determined upon and adopted by the city or town, it is held 
by this and other courts that no recovery may be had. The distinction 
is this: The adoption of plans for the construction of streets requires 
the exercise of quasi-judicial and discretionary powers; whereas the 
actual construction and maintenance of the street is ministerial. 

A. municipality, in determining the character or plan of construction 
of streets, sidewalks and other public ways, acts in a legislative, quasi- 
judicial and discretionary capacity. Therefore, it is not ordinarily 
liable for injuries resulting from danger or defects inherent in the plan 
of construction adopted or due solely to a mistake of judgment in adopt- 
ing the plan. The rule is not limited to cases where the plan adopted 
was determined in advance, but apphes equally where it was ratified 
and adopted by the municipality after the actual work of construction. 
43 C. J., 1015; L. R. A., 1918-D, 1103; 37 L. R. A., N. S., 1150; 48 
A. R., 655. 

In Blackwelder v. Concord, 205 N. C., 792, Brogden, J., quotes from 
Martin v. Greensboro, 193 N. C., 573, with approval, as follows: “But 
in view of the allegations in the complaint, we must furthermore assume 
that the sidewalks were built and the railway track was laid in pur- 
suance of a plau approved and adopted by the authorities of the city. 
We are not at liberty to conclude that they acted without deliberation 
or without due regard to the safety of the public. If they erred, at 
least the reasonable inference is that their error was one of judgment. 
It is generally held that a municipal corporation is not liable for in- 
juries to person or property resulting from its adoption of an improper 
plan when the defects in such plan ure due to mere error of this kind. 
It must follow that the exercise of judgment and discretion in the adop- 
tion by the city of a general plan for the improvement of its streets, the 
building of its sidewalks, and the selection or approval of the space to be 
occupied by the track of the street railway is not subject to revision by 
a court or jury in a private action for damages based on the theory 
that the plan was not wisely or judiciously chosen; although a private 
action may be maintained for defective construction of the work or 
failure to keep it in repair. Herein is the distinction between injuries 
resulting from the plan of a public improvement made in a city or town 
and those resulting from the mode of its execution. The adoption of 
the general plan involves the exercise of judgment; the duty of construct- 
ing and maintaining the work done in pursuance of the plan is min- 
isterial. The exercise of discretionary or legislative power 1s a govern- 
mental function, and for injury resulting from the neghgent exercise 
of such power a municipality is exempt from liability.” 90 A. L. R., 
14985. 
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McQuillan on Municipal Corporations, 2nd ed., sec. 2799, states the 
rule as follows: 

“As a branch of the rule of nonliability of municipalities for torts in 
connection with the exercise of governmental functions, -s the rule which 
distinguishes (1) ministerial duties from (2) legislative, judicial, and 
discretionary functions. Where the duty is not governmental, but min- 
isterial and absolute, as distinguished from legislative, discretionary, 
judicial or quasi-judicial, the municipal corporation is liable for dam- 
ages arising because of omission to perform it, or for negligence in its 
execution. : 

“However, the line between ministerial and legislative or judicial 
duties is sometimes difficult to draw. The distinction would seem 
necessarily to rest upon a discretion had by the city to discharge or not 
to discharge the duty because, where the duty is absolute and imperative 
and the city has no discretion, the duty is ministerial, :ts discharge not 
depending on the exercise of judgment, but being required by law. It 
is by force of this reason for the distinction between ministerial and 
judicial duties that a duty which is judicial before the municipality has 
entered upon the performance of it, frequently becomes, when its per- 
formance is entered upon, ministerial. The municipality has a discre- 
tion to do or not to do the work; the duty is, therefore, judicial up to 
the time that it is determined to do the work; but when the work is 
ordered the law often requires that it be done in a pazticular manner, 
or that it be not done in a certain way, and, therefore, after the work 1s 
ordered, the duty of the municipality to do the work in the manner 
required and not to do it in the way forbidden, is ministerial. The 
municipality as to these two things has no discretion; as to them its 
judgment is superseded, controlled and directed by the requirements of 
the law, and its duty is to comply with these requirements. 

“Official action is judicial where it is the result of judgment or dis- 
cretion. It is ministerial when it is absolute, certain and imperative, 
involving merely the execution of a set task, and when the law which 
imposes 1t prescribes and defines the time, mode and occasion for its 
performance with such certainty that nothing remains for judgment 
or discretion . . . (not so in this case). 

“When the municipal council acts in its legislative capacity for gov- 
ernmental purposes the municipality is no more lable than the State 
would be for similar action taken by the Legislature. Likewise, a 
municipality is not liable for a failure to exercise powers entrusted to 
the judgment and discretion of its proper authorities, or for errors com- 
mitted in their exercise. Dargan v. Mobile, 31 Ala., 469, 183 Am. Dec., 
505; Judd v. Hartford, 72 Conn., 350, 44 Atl, 510; Vaughiman v. 
Waterloo, 14 Ind. App., 649, 438 N. E., 476; Stackhouse v. Lafayette, 
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26 Ind., 17, 89 Am. Dec., 450; Brinkmeyer v. Evansville, 29 Ind., 187; 
Kelley v. Portland, 100 Me., 260, 61 Atl. 180; Claussen v. Luverne, 
103 Minn., 491, 115 N. W., 648, 15 L. R. A. (N. S.), 698; Carroll v. 
St. Louis, 4 Mo. App., 191; Rosenbaum v. New Bern, 118 N. C., 83, 24 
8. E., 1, 32 L. R. A., 123; Hill v. Charlotte, 72 N. C., 55, 21 Am. Rep., 
451; Richmond v. Virginia Bonded W. H. Corp. (Va.), 188 S. E., 503, 
506, citing the text.” 

When North Person Street and other streets in that vicinity were 
paved it was a proper governmental function of the city of Raleigh to 
make provision to take care of the surface water. The commissioners 
determined that catch basins and a storm sewer were too expensive and 
decided to use the only other engineering practice for such purpose, 
which was the use of valley gutters. 

When the street was constructed the top surfacing of the valley gut. 
ters, as well as of the street, was of asphalt composition. A change of 
the surfacing to concrete so as to better care for the increasing traffic 
upon this street was not a departure from the original plan, such as 
would impose liability upon the city. 

It might be well to note that while the statute prescribing rules and 
regulations for the operation of motor vehicles provides for certain 
maximum limits of speed, the controlling rule is that a motorist must at 
all times operate his motor vehicle with due regard to the width, traffic 
and condition of the highway. It is to be doubted that there is any 
danger existing to traffic by reason of the construction of these valley 
gutters so long as motorists operate their vehicles across the same with 
due regard to the condition existing. It is difficult to make any road 
or street free of hazard. The court below correctly held that this action 
is controlled by the principles enunciated in Blackwelder v. Concord, 
supra. ‘The judgment below is 

Affirmed. 


Connor, J., dissents. 


Crarxson, J., dissenting: The majority opinion holds that the judge 
in the court below should have peremptorily instructed the jury in favor 
of the city of Raleigh on the issue of negligence. From this view I 
dissent. 

Ordinarily negligence is one of mixed law and fact (Filer v. N.Y. 
Central R. R., 49 N. Y., 47), but the question of negligence is primarily 
factual. Lane v. Town, 142 N. Y., 510, 87 N. E., 473; 1 Shearman 
& Redfield, the Law of Negligence, 6th ed., sec. 52. “It is well settled 
that where there is uncertainty as to the existence of either negligence or 
contributory negligence, the question is not one of law but of fact, and to 
be settled by a jury; and this whether the uncertainty arises from a con- 
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flict in the testimony, or because, the facts being undisputed, fair- 
minded men will honestly draw ditferent conclusions from them.” R. ¢& 
D, R. vw. Powers, 149 U.S., 48, 387 L. Ed., 642. “It is only where the 
facts are such that all reasonable men must draw the same conclusion 
from them that the question of negligence is ever cons:dered as one of 
law for the court.” Grand Trunk Ry. v. Ives, 144 U. S., 408, 36 L. 
Ed., 485. If more than one inference can be drawn frem the facts, the 
one of those inferences would permit the plaintiff to recover, the plain- 
tiff has a right to have the jury pass on the facts. Even though the 
judge himself may not be convinced that such an inference is the sound 
and correct one, he must transfer this decision to the jury, the recognized 
fact-finding body. 1 Shearman & Redfield, ibid., sec. 54. “Courts should 
not speak too confidently in determining as a matter of law what facts 
may be ignored by prudent people whose duty it is to be reasonably 
careful for the personal safety of others.” Queeney v. Willi, 225 N. Y., 
374, 122 N, E., 198. 

The majority opinion recognizes that a city is Hable for negligence in 
the care and maintenance of its streets, but that this rule is subject to 
an exception: Where the defect is one which was a part of the original, 
general plan of the city in constructing the streets, the city is not lable 
for injuries caused thereby. The majority rests the decision in this 
case upon this exception as stated in Blackwelder v. Concord, 205 N. C., 
792. The exception, as there stated, dealt with a “fault . . . of 
the original plan of construction and drainage,’ and the decision was 
that the injury resulted “from the plan adopted in the exercise of the 
judgment of the governing authorities and not from negligence in the 
execution of the plan in the construction and maintenance of the 
streets.’ (Italics mine.) Jbid., p. 795. If there was no general plan in 
the present case, or if after the adoption of such a plan it was executed 
negligently or the construction and maintenance was executed negh- 
gently, the rule of the Blackwelder case is itself authority to support 
a recovery by the plaintiff. 

Whether the defect in the street involved in this case was a part of 
the original plan of construction or grew out of the later construction 
and maintenance of this street is the determinative question. On this 
score the majority view is that there was no evidence of a departure 
from the original, general plan. Here I differ. There was some evi- 
dence that there was no general plan at all, and there -vas considerable 
testimony to the effect that changes had been made in the state of the 
street at this point. The following, which in my opinion should have 
gone to the jury, indicates the tenor of this evidence: 

The construction engineer, who was with the city when the street was 
originally paved in 1915, testified: “There was no general plan adopted 
by the city of Raleigh prior to the pavement on Person 'Street. Arrange- 
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ments were made for the paving of that street by petition of the prop- 
erty owners. . . . In the construction of the street I took into con- 
sideration the drainage of that particular area and I recommended a 
sewer—a storm sewer with catch basins. . . . It was determined 
by the city not to put in the storm sewer; only financial reasons given 
for it. After the city determined not to put in the storm sewer at that 
intersection the only other engineering practice we could do was to put 
in valley gutters. That was some long time before United States High- 
way No. 1 came to Raleigh. (This street is now a part of U. S. High- 
way No, 1, with its heavy through traffic, and the car in which plaintiff 
was riding was that of a nonresident traveling from New York to 
Florida.) Back in 1913 and 1915 there were very few automobiles in 
Raleigh then at all; the traffic at that time consisted mostly of horse- 
drawn vehicles. . . . In 1915 these valley drains were put in with 
approximately ten inches fall in the valley, from the top of the 
crown of the street to the invert of the valley gutter. . . . These 
two valley gutters were a distance of 42 feet from invert to invert. 
: I would say those valleys remained there in the street eighteen 
months to two years the first time, and were then partially filled in with 
a mixture of asphalt, . . . I don’t guess we raised the valley gutters 
at that time over two or three inches. . . . Traffic conditions com- 
menced to get more and more on the street and we got complaints about 
the dips there and we were trying to eliminate them as far as possible 
. % We were working on those valleys, building them up, several 
times between 1913, 1915, and 1917. . . During Mr. Page’s admin- 
istration Mr. Lassiter’s force went out to that intersection and cut out 
the asphalt entirely down to the concrete base and replaced it with a 
concrete gutter; they raised the fall three or four inches, leaving any- 
where from a six- to a seven-inch dip in there. That six- or seven-inch 
dip on each side remained as itt was until February of last year (the time 
of the accident). . . . The purpose in going there and rebuilding 
that intersection was to eliminate that dip as much as possible, to ease it 
up. . . . It eased up the accidents at that intersection; it was not 
a cure for them entirely; there was still a severe traffic hazard at that 
intersection. That hazard existed there up until this lady was injured 
last February. . . . I think the installation of catch basins placed 
on the west side at each corner and carried under the intersection 
through pipes is the only and best way to eliminate the traffie hazard 
at that intersection. . . . The engineering profession, as traffic has 
grown, put in a storm sewer and catch basin every time they ean. 
Sometimes money keeps them from doing it. The old valleys are re- 
garded as an antiquated method of construction.” 

The police officer in charge of the traffic department who served with 
the Raleigh police from 1924 to 1933 testified to the numerous accidents 
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at this point, concluding “That was considered one of she worst places 
in the city. . . . In approaching the dip you do not see it until you 
are on it.” 

There was a considerable body of similar evidence supporting this 
evidence of the engineer and police officer. In my opinion this evidence 
was ample to support the finding that the Raleigh officials, recognizing 
the defect in the original construction in the face of the increasing 
traffic load, undertook again and again to alter and modify that plan 
so as to reduce the hazard. It appears clear that such efforts, extending 
over a period of twenty years, were clearly minesterial in nature and not 
governmental, and that these were decisions of administrative officers 
in the discharge of mandatory general duties of maintenance and not the 
solemn acts of the governing body in the discharge of a quasi-judicial 
discretion in laying out a general plan of street construction. So long 
as they relied upon the original plan of construction they might have 
been protected, although there is authority to the contrary. District of 
Columbia v. Caton, 48 App. D. C., 96; Perotts v. Bennett, 94 Conn., 
533, 109 Atl., 890; Lebanon v. Graves, 178 Ky., 749, 199 S. W., 1064; 
Malloy v. Walker, Twp., 77 Mich., 448, 48 N. W., 1012. 

Even where the rule permitting reliance upon the protection of the 
original plan is followed, if a city materially alters the original condi- 
tion of a highway in the discharge of its duty to ma-ntain it and in 
doing so leaves it in a condition dangerous to the general public, it 
should be held liable for an injury caused by its negligence. Particu- 
larly where a municipality has for twenty years had notice of the danger 
of a defect in original construction and has on numerous occasions 
altered the original condition of the street but withou; remedying the 
defect, I think it should be left to the jury to determine whether the 
city has departed from the original plan and, if so, whether the city in 
the discharge of the administrative duty of maintenance has been negli- 
gent. 

A. dangerous defect in a street is not by reason of its age any less 
dangerous to persons passing over it for the first time. A municipality 
does not by prescription attain the right to be negligent. Rather to 
the contrary, the older the defective condition the greater the certainty 
that the officials have notice of it. Municipalities should not be en- 
couraged to maintain conditions which they know to be dangerous. 
The click of singletree and the jangle of trace chains have given way 
to the purr of engines and the scream of brakes. Highway conditions 
which were safe enough for travel in a more leisurely era may become 
a menace in the hurried life of today. Time marches on, and so must 
the law. Old rules, born of another day, must constantly be scrutinized 
in the light of a changing world. The ever restless troops of time in- 
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cessantly storm the old citadels. The oasis where we pause for the 
night is not the end of the pilgrimage; the Holy City which we seck 
always lies ahead. The unquestioning acceptance of the rules of the past 
is not an unmixed blessing. .A formal logic which reasons from prece- 
dent alone sometimes insulates the mind against the overwhelming logic 
of reality. I am unwilling to extend further the logic of the rule which 
frees municipalities from liability for an injury due to a defect which 
was a part of the original, general plan of street construction. That 
rule savors too strongly of the attitude of the tyrant kings of the Middle 
Ages who justified the most vicious wrongs by the simple formula, ‘‘The 
king can do no wrong.” In Jach v. Greece, 135 Misc., 479, 238 N. Y. 
Supp., 294, it was said: “The courts will not substitute their judgment 
for that of towns in planning a public improvement, but when the im- 
provement has been made they will hold towns to their obligation to 
keep the improvement, if a highway, in a reasonably safe condition, and 
thus impose liability even though the condition was of original construc- 
tion.” In Kiernan v. New York, 48 N. Y.S8., 538, 14 App. Div., 156, 
there is a statement of what I conceive to be the better rule: “It cannot 
be held, as a general proposition, that a city may excuse itself from a 
charge of negligence as to the condition and care of its streets merely 
by claiming that it acted judicially in determining to leave the street in 
a dangerous condition for public travel. The cases in which any such 
rule can be apphed at all must necessarily be quite limited.” It is be- 
cause the view of the majority involves an extension of the rule and not 
a strict limitation upon its application that I dissent. 

Retrospect: The plaintiff was a guest in a Buick sedan (1933 model) 
driven by her husband, on the way from New York to Florida. The 
plaintiff, her husband, and two friends were in the car. They had 
stopped overnight at a tourist home in Raleigh. At about 7:30 o’clock 
the next morning they started on to Florida. Plaintiff was sitting in 
the back seat with a lady friend. Her husband was driving about 18 
or 20 miles an hour along Person Street, going south on U. 8S. Highway 
No. 1, and at the intersection of Person and Jones streets, plaintiff 
testified: “The car went down in a ditch and I was thrown up to the 
top of the car. It went down and I was thrown up again to the top of 
the car. I did not know what was going on. I just couldn’t pick myself 
up. I fainted. That ditch was on one side of the street, on Person 
Street, at the intersection of Jones. I went into the first ditch and be- 
fore I knew what happened we went into another ditch. . . . I was 
put into a cast from my knees up to my chin. . . . I had no use 
of my hands or arms. I couldn’t sleep during that period and they had 
to give me injections—about four or five a day—to kill the pain for a 
short time, but it always came back. I cried all the time, it hurt me all 
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over. I suffered terribly.” She described her terrible suffering. The 
doctor in New York, who later attended her, testified in part: “The 
fracture is of a permanent nature bearing in mind that there is a de- 
formity which cannot be bettered in any way. It is a fixed deformity 
causing undue tension of the muscle and tendon structures about the 
side of fracture.” 

The two ditches or gulleys were six or seven inches deep, and the car 
in crossing caused plaintiff, while riding in the rear seat, to be thrown 
to the top of the car. The testimony of the city engineer shows no city 
planning by the governing body of the city at this intersection—at 
least this was a question for the jury, if the planning would determine 
this controversy. It was in evidence that on numerous oceasions acci- 
dents occurred and cars and persons were injured at the intersection 
where these dips and gulleys were, and the accidents reported to the 
city of Raleigh. The jury awarded plaintiff a small verdict—$1,500. 

We are now spending hundreds of thousands of dollars inviting 
strangers to North Carolina. We should at least assure these strangers 
of a safe haven within our borders. The jury of twelve men, under the 
law of “Good moral character and sufficient intelligence,” gave dam- 
ages. I think their verdict should be sustained. To the traveling public 
let us wave the usual signal, “Thank you; come again.” 





DOLLY O. STYERS v. FORSYTH COUNTY ert At. 
(Filed 15 December, 1937.) 


1. Sheriffs § 2—Ch. 451, Public-Local Laws of 1929, held to give county 
commissioners authority only over deputies placed om salary basis. 


Ch. 451, Public-Local Laws of 1929, giving the county commissioners of 
Forsyth County certain authority over deputies sherifi, applies only to 
deputies placed on a salary basis under the discretionary power given the 
commissioners by the act, and the power to discharge deputies given by 
sec. 6 of the act refers only to deputies placed on a salary basis by the 
commissioners, and the county commissioners exercise no control or super- 
vision over fee deputies, who are appointed by, and act for, the sheriff, 
and whose only official connection with the county is through the sheriff. 


2. Statutes § 5a— 


The title of an act may be called in aid of its construction. 
3. Master and Servant § 38—Deputies sheriff are not employees of the 
county within the meaning of the Compensation Act. 
Deputies sheriff are not employees of the county within the meaning of 
the North Carolina Workmen’s Compensation Act as the office of deputy 
sheriff is constituted under the general laws of the State, and ch. 451, 
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Public-Local Laws of 1929, does not apply to fee deputies in Forsyth 
County, and has no bearing upon the question of whether such fee depu- 
ties are employees of the county. As to whether deputies placed upon a 
salary under provision of ch. 451, Public-Local Laws of 1929, are em- 
ployees of the county within the meaning of the Compensation Act, 
Quere. 


4, Sheriffs § 2—Deputy sheriff is appointee of sheriff and acts in his stead 
in ministerial matters, and is not agent or employee. 

A deputy sheriff holds office as an appointee of the sheriff, and acts 
in his name and stead in ministerial matters, and the law casts responsi- 
bility on the sheriff for the acts of his deputy in the same manner as if 
the sheriff had officially performed the acts, and a deputy holds an 
appointment as distinguished from an employment, and is neither an 
employee nor an agent of the sheriff. The cases referring to a deputy 
as an “agent” or “employee” of the sheriff distinguished in that those 
eases should be interpreted with reference to the question of law therein 
presented as to the liability of the sheriff to third persons injured by the 
acts or omissions of a deputy. 

5. Master and Servant § 38— 

A deputy sheriff is not an employee of the sheriff within the meaning 

of the North Carolina Workmen’s Compensation Act. 
DEVIN, J., dissenting. 
CLARKSON, J., concurs in dissent. 


SCHENCK, J., concurs in dissent in part. 


AppEAL by plaintiff from //7//, Special Judge, at March Term, 1936, 
of ForsytTH. 

Proceeding under Workmen’s Compensation Act to determine liability 
of defendants to dependents or next of kin of Jessie J. Styers, deceased 
deputy sheriff, 

The hearing Commissioner made findings which were later adopted 
and approved by the Full Commission. In summary they are: 

1. The deceased, Jessie J. Styers, sustained an injury by accident on 
2 October, 1934, which resulted in his death, and at the time of the acei- 
dent he was engaged in the performance of his duties as a deputy sheriff. 

2. The deceased left as dependents his widow, claimant herein, and 
one son. 

3. The provisions of ch. 451, Public-Local Laws 1929, entitled “An 
act authorizing the placing of all deputies sheriff in Forsyth County on 
a salary basis,” are set out and made a part of the findings. Under this 
act the commissioners of Forsyth County are authorized to place the 
deputies sheriff of said county on a salary basis, and effective conterm- 
poraneously with such determination, following discussion and consider- 
ation with the sheriff, “to employ and to discharge deputies sheriff.” In 
section 6 of the act the commissioners are authorized and empowered in 
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their discretion, after consultation with the sheriff, “to discharge any 
deputy sheriff of the county at any time without prior notice.” 

4. The deceased was not placed on a salary by the county commis- 
sioners and they exercise no control over him. He was appointed by the 
sheriff and worked on a fee basis. He was not an employee of Forsyth 
County. 

5. The defendant, J. Transou Scott, sheriff, had more than five reg- 
ular employees in the form of fee deputies, and the said sheriff had not 
rejected the provisions of the Workmen’s Compensation Act. The de- 
ceased was an employee of the sheriff, and the injury by accident, which 
resulted in his death, arose out of and in the course of his employment. 

Upon these findings compensation was awarded the plaintiff as against 
J. Transou Scott, sheriff, and denied as against Forsyth County and its 
insurance carrier, the Maryland Casualty Company. 

On appeal to the Superior Court it was held that the deceased was 
not an employce of either defendant, and that the claimant was not 
entitled to compensation under the act. 

From the judgment of the Superior Court the claimant appeals, as- 
signing errors. 


Elledge & Wells for plaintiff, appellant. 

Hutchins & Parker for defendant Forsyth County, appellee. 
Ratcliff, Hudson & Ferrell for defendant sheriff, appellee. 
W. C. Ginter for defendant Casually Co., appellee. 


Sracy, C. J. The first question for decision is whether plaintiff’s in- 
testate at the time of his injury and death was an employee of Forsyth 
County, engaged in compensable work within the meaning of the Work- 
men’s Compensation Act. 

The pertinent findings of the hearing Commissioner, which were later 
approved by the Full Commission, follow: 

“Tt is argued that by virtue of said ch. 451, Public-Local Laws of 
1929, the deputies sheriff of Forsyth County are ‘fully subject to the 
county commissioners.’ We cannot so find. It is true that the county 
commissioners are authorized in their discretion to place the deputies 
sheriff on a salary basis and that contemporaneously with such action 
said chapter clothes the commissioners with the power to appoint and 
to discharge deputies sheriff. The evidence is that tke deceased was 
appointed by the sheriff, that he worked on a fee basis, and there is no 
evidence that the county commissioners exercised any control over him. 
We find as a fact that the county commissioners never placed the de- 
ceased upon a salary basis and that he was not subject to discharge by 
them. For the reasons stated it is further found as a fact that the de- 
ceased was not an employee of Forsyth County.” 
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Upon a review of the case the Full Commission concluded: 

“We also agree with the conclusions of law of Commissioner Wilson 
in which he decides that Forsyth County and the insurance carrier, 
Maryland Casualty Company, are not liable for compensation in this 
case. 

“The special act refers to Forsyth County, ch. 451, Public-Local Laws 
of 1929, relates entirely to deputies sheriff who are placed on a full time 
salary basis. As to these deputies the county is authorized and em- 
powered to employ and to discharge them. It is true that in section 6 
of the act the commissioners are authorized and empowered in their 
discretion to discharge any deputy sheriff of the county at any time 
without prior notice. It is our opinion that this section, construed with 
the act as a whole, would be limited to those deputies who were placed 
by the commissioners on a full time salary basis. This is the main 
subject matter of the act and of which it deals in details in other sec- 
tions thereof.” 

The foregoing is correct, as the legislation in question deals only 
with salaried deputies, and makes no reference to fee deputies. Indeed, 
the title of the act, which may be called in aid of construction (Freight 
Discremination Cases, 95 N. C., 484), is indicative of its purpose: ‘An 
act authorizing the placing of all deputies sheriff in Forsyth County on 
a salary basis.” Those not placed upon a salary basis remain fee depu- 
ties, unaffected by the statute. This act, then, may be put aside as in- 
applicable. It has no bearing upon the case. The deceased did not 
come within its terms any more than other fee deputies appointed by 
the sheriff. It was not intended to cover such deputies. The commis- 
sloners exercise no control or supervision over fee deputies. This be- 
longs exclusively to the sheriff. Nor was it intended by sec. 6 of the 
local act in question to confer authority upon the commissioners in their 
discretion to discharge such deputies. They are appointed by and act 
for the sheriff, who alone is responsible for their conduct. They have no 
official connection with the county except through the sheriff. 

It is conceded that the deceased was not an employee of the county 
within the meaning of the Workmen’s Compensation Act, unless made 
so by this special legislation. Saunders v, Allen, 208 N. C., 189, 179 
S. E., 745. 

In a well considered opinion in Board of Supervisors v. Lucas, 142 
Va., 84, it was held (as stated in the 7th headnote, which accurately 
digests the opinion): “A deputy sheriff or special officer appointed by 
a sheriff fails to come within the purview of the Workmen’s Compensa- 
tion Act as an employee of the county, because there is no contract of 
hire, express or implied, between him and the county. It would also 
seem that he would be excluded on the ground that the duties of a deputy 
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sheriff are not in the usual course of the trade or business of the county 
or its governing body.” 

The law as declared in Virginia is accordant with our own decisions. 
Saunders v. Allen, supra; Hollowell v. Department of Conservation and 
Development, 206 N. C., 206, 173 S. E., 608. It follows, therefore, that 
liability was properly denied as against the county and its insurance car- 
rier. On the argument it was stated that, in fixing the insurance rate 
for the county, fee deputies were not reported as basis for premium. 

The second question presented for decision is whether plaintiff’s in- 
testate at the time of his injury and death was an employee of the 
sheriff within the meaning of the Workmen’s Compensation Act. The 
answer to this question was adumbrated in Starling v. Morris, 202 N. C., 
564, 163 S. E., 584, and later given in Borders v. Cline, ante, 472. 

The status of a fee deputy in this jurisdiction is that of a ministerial 
officer-——an “arm” or “hand” of the sheriff—who acts fcr the sheriff in 
ministerial matters in his name and stead. 22 R. C. L., 582. “A 
deputy is usually defined to be one who, by appointment, exercises an 
office in another’s right.” Piland v. Taylor, 113 N. C., 1, 18 S. E., 70. 
Consequently it has been held that upon the insanity of the sheriff his 
deputy can no longer act. Somers v. Comrs., 123 N. C., 582, 31 8. E., 
873. 

It is true that in some of the cases a deputy is loose.y spoken of as 
an “employee of the sheriff” or as an “agent of the saeriff,’ but the 
designation is inexact, and is not to be found in those cases dealing 
with his precise status. Lanier v. Greenville, 174 N. C., 311, 93S. E., 
850; Cansler v. Penland, 125 N. C., 578, 34 8S. E., 683; Patterson v. 
Britt, 33 N. C., 888. Compare f. Rk. v. Fisher, 109 N. C., 1,138 8S. E., 
698. In the cases where such appellation appears the court was con- 
cerned with the hability of the sheriff for some act or dereliction of his 
deputy, and not with the precise principle—agency, identity, or responsi- 
bility cast by law—upon which liability should be made to depend, for 
the application of any one of these principles would produce the same 
result in an action by the injured third person. See Hanie v. Penland, 
194 N. C., 234, 189 S. E., 380, and R. R. v. Fisher, supra. The rela- 
tion existing between the sheriff and his deputy, upon which liability 
for compensation depends, was not in mind or considcred. ’Tis well 
again, perhaps, to observe the oft-repeated admonition that every ex- 
pression, to be correctly understood, ought to be considered with a view 
to the circumstances of its use. JHeyer v. Bulluch, 210 N. C., 321, 186 
S. E., 856. And as said by Jarshall, C. J.. in U. 8S. v. Burr, 4 Cranch 
470: “Every opinion, to be correctly understood, ought to be considered 
with a view to the case in which it was delivered.” 
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As between the injured party and the sheriff, there is a choice of 
theories, equally efficacious, and all leading to lability. But when we 
come to consider the responsibility of the sheriff to his deputy a different 
question is presented. This calls for a reconsideration of the former 
decisions before they can be regarded as precedents in a case like the 
present where the correctness of the theory upon which they are predi- 
cated is to be determined. Instead of controlling precedents, forsooth 
some are found to be only inns for the night, good enough for the time 
and purpose, but the law, like the traveler, was up and moving on the 
morrow. 

For example, it is suggested that Willis v. Melvin, 58 N. C., 62 (De- 
cember Term, 1860), and S. v. Alston, 127 N. C., 518, 37 8S. EL, 137 
(September Term, 1900), are in conflict, and, at first blush, they may 
seem to be. The holding in the former was that a deputy sheriff is not a 
“public officer” within the meaning of the reference statute, Rev. Code, 
ch. 31, sec. 114, while the pronouncement in the latter was that the 
defendant who resisted a deputy tax collector of an ex-sheriff with tax 
list in his hands was guilty of resisting and obstructing a “public ofh- 
cer.” The supposed conflict, however, is more fanciful than real for, 
in fact, the two cases are consistent, when viewed in the light of the true 
character of a deputy who acts authoritatively only as the sheriff’s 
representative. The first was an action by the sheriff against his 
deputy; the second a criminal prosecution. 

“The deputy is not the agent or servant of the sheriff but is his rep- 
resentative, and the sheriff is hable for lis acts as if they had been done 
by himself.” Waste, J., in Mechel ve. Smith, 188 Cal., 199, 205 Pac., 
113, 

In Flanagan v. Hoyt, 36 Vt., 563, 86 Am. Dec., 657, it was held that 
acts of a deputy are not to be regarded as acts of the sheriff in the sense 
of either agency or identity, but rather in the sense of official responsi- 
bility east by law upon the sheriff for the acts of his deputy. 

Speaking directly to the point, Barre(lt, J., delivering the opinion of 
the Court, said: 

“Tt is claimed that all official acts by the deputy are to be regarded 
as done by the sheriff to the same intent, and to every legal effect, as if 
done by the sheriff himself—in other words, that the deputy is but the 
agent or instrument by which the sheriff acts, and has no independent 
status and functions. We are mindful of what has been held and said 
in Johnson v. Edson, 2 Aiken, 299; Davis v. Aliller, 1 Vt. 9; Bliss v. 
Stevens, 4 Id., 88, and Ayer v. Jameson, 9 Id., 363, and though no 
practical inconvenience or injury would seem hkely to result from the 
view therein taken and expressed, as to the relation existing between 
the sheriff and his deputy, if confined to cases of a similar kind, it still 
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seems to us that it would have been as well, even in those cases, to have 
adopted a different view, and one that could have been ractically acted 
upon in all cases without incongruity, and without resulting in embar- 
rassment or injury in any. 

“Without undertaking to overrule the view expressed in those cases, 
as applied and acted upon in them, we think the truer and more legiti- 
mate view is that while in a certain sense the acts of the deputy are to 
be regarded as the acts of the sheriff, yet not in the sense of either 
agency or identity, but rather in the sense of official relation and of 
responsibility cast by law upon the sheriff for the acts of his deputy, 
not in the sense that what the deputy does is done by the sheriff, but 
that for what he does the sheriff is made responsible, the same as if he 
had officially done the same thing.” 

Again, in Rich v. Graybar Electric Co., 125 Tex., 470, 84S. W. (2d). 
708, 102 A. L. R., 171, it 1s held: “The lability of a sheriff or con- 
stable for the official acts of a deputy is not based upon the doctrine of 
respondeat superior, but on the fact that the deputy is his representative 
for whose acts he is lable as if they had been done by himself.” 

Likewise, in Kusah v. McCorkle, 100 Wash., 318, the whole matter is 
summed up in a single pithy sentence: “The acts or omissions of Gif- 
ford as deputy were the acts or omissions of McCorkle as sheriff.” 

Under our law a deputy is authorized to act only in ministerial mat- 
ters, and in respect of these matters he acts as vice principal or alter ego 
of the sheriff, for the sheriff “and his deputy are, in contemplation of 
law, one person.” Fk, RB. v, Fisher, supra; Willis v. Melvin, supra. 
“Hence it is that, although a sheriff in some of his duties is a judicial 
officer, and as such may not act by deputy, yet in the main his duties are 
merely ministerial, and as to such it is implied, when not so provided 
by statute, that he may act by a substitute’—Dillard, J., in Yeargin v. 
Siler, 88 N. C., 848. The acts of the deputy are acts of the sheriff. 
Horne v. Allen, 27 N. C., 36; Hampton v. Brown, 35 N. C., 18; 9. v. 
Alston, supra. For this reason the sheriff is held lable on his official 
bond for acts of his deputy. S. v. Roane, 24 N. C., 144; McLean v. 
Buchanan, 53 N. C., 444; Spencer v. Moore, 19 N. C., 234; S. v. Moore, 
19 Mo., 369, 61 Am. Dec., 568; Brinson v. Thomas, 55 N. C., 414, 67 
Am. Dec., 224. “A sheriff is hable for the acts or omissions of his deputy 
as he is for his own.” Sutton v. Williams, 199 N. C., 546, 155 S. E., 160. 
In short, a deputy is a lieutenant, the sheriff’s right-hand man, whose 
duties are coequal in importance with those of his chief. One who 
represents the high sheriff of the county in the capacity of deputy occu- 
pies no mean place. To call him an under-sheriff, as he is referred to 
in some of the cases, is more nearly correct than to style him an em- 
ployee. He holds an appointment as distinguished from an employ- 
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ment. Such was his status at common law. I Blackstone’s Commen- 
taries, 348; South v. Maryland, Htc., 95 U. S., 396; Wilkerson v, Denn- 
son, 118 Tenn., 237, 80 S. W., 765, 106 A. S. R., 821, and note, 3 Ann. 
Cas., 297, and note. Such is his status now. Borders v. Cline, supra; 
Biehn v. Bannick, 166 Wash., 465; Clement v. Dunn, 114 Cal. App., 60; 
Price v. Pace, 50 Idaho, 358; 24 R. C. L., 979; 57 C. J., 731. 

The responsibility of a sheriff for the acts of his deputy, done colore 
officii, rests upon the principle that “the hand that does or procures the 
act is liable.” Coltraine v. McCain, 14 N. C., 308, 24 Am. Dec., 256; 
Satterwhite v. Carson, 25 N. C., 549; Martin v. Martin, 47 N. C., 285; 
22 R. C. L., 586. “If there be a nonfeasance or neglect of duty by the 
under-sheriff, the sheriff alone is responsible to the party injured, and 
the default is a matter to be settled between the sheriff and the under- 
sheriff.” Lyle v. Wilson, 26 N. C., 226. See Welles v, Melvin, supra. 
Whether this responsibility has been shifted to the county in the case 
of salaried deputies, we make no decision as the question is not presently 
before us. No doubt the proper authorities have considered the matter. 

On the whole, it is concluded that the judgment of the Superior Court 
is correct and that it should be upheld. 

Affirmed. 


Devin, J., dissenting: A careful consideration of this case leads me to 
the conclusion that by virtue of ch. 451, Public-Local Laws of 1929 
(applicable only to Forsyth County), the status of a deputy sheriff as 
an employee of the county is thereby recognized and established, since 
by sec. 6 of the act express authority is given the county with reference 
to fee as well as salaried deputies. The statutory definitions of ‘‘em- 
ployee,” “employer,” and “employment” are comprehensive enough to 
include the service of a deputy sheriff. Certainly the uncontroverted 
facts establish that the deceased deputy sheriff, Jessie J. Styers, serving 
under appointment by the sheriff, lost his hfe while engaged in serving 
papers for the county of Forsyth for which the county would have had 
to pay him, and it was found as a fact by the Industrial Commission 
that the injury resulting in his death arose out of and in the course of 
his employment, if he were at the time an employee of the county or the 
sheriff. 

The holding of this Court that the deputy sheriff is an employee 
neither of the county nor the sheriff leaves his employment status as a 
species of nullius filius—he is employed by nobody—yet he serves. 

I am authorized to say that Clarkson, J., concurs in this dissenting 
opinion, and that Schenck, J., concurs in dissent from that part of the 
majority opinion which holds that the deputy is not an employee of 
the sheriff. 
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STATE v. O. C. JOHNSON. 
(Filed 15 December, 19387.) 


1. Criminal Law § 23b—Prosecution for continuing offense as bar to sub- 
sequent prosecution. 


The prosecution of a defendant for a breach of the criminal law con- 
stituting a continuing offense is a bar to a subsequent prosecution for such 
breach during any time up to the institution of the first prosecution, but 
does not bar a subsequent prosecution for such breach after the institu- 
tion of the first prosecution. 

2. ‘Continuing Offense” defined. 


A continuing offense is a breach of the criminal law not terminated by 
a single act or fact, but which subsists for a definite period and is in- 
tended to cover or apply to suecessive similar obligations or occurrences. 


3. Criminal Law § 283b—Prosecution for willful failure to support illegiti- 
mate child is not bar to subsequent prosccution. 

Defendant was convicted and served the sentence imposed for willfully 
failing and refusing to support his illegitimate child, ch. 228, Public Laws 
of 1933. After completion of his term, defendant still willfully failed and 
refused to support the child. and this prosecution was instituted for 
breach of the statute subsequent to his release. Defendznt entered a plea 
of former jeopardy. cid: The violation of the statute constitutes a con- 
tinuing offense, and the prior prosecution is not a bar to a prosecution for 
breach of the statute for the period subsequent to defendant’s release 
from the imprisonment imposed in the first prosecution. 

4, Bastards § 1— 


The willful failure and refusal to support an illegitimate child, ch. 228, 
Public Laws of 1933, constitutes a continuing offense, and the decisions 
under C. 8., 4447 are inapposite, since under the former act abandonment 
was an essential element of the offense. 


APPEAL by defendant from Sinclair, J., at the May Special Term, 
1937, of Guinrorp. No error. 

This is a eriminal action in which the defendant is charged with 
violating the provisions of chapter 228 of the Public Laws of 1933, 
C. S., 276, subsections A to I, it being charged that the defendant will- 
fully neglected and refused to support and maintain his illegitimate 
child begotten of Mozelle Ray. 

On 2 April, 1936, defendant was indicted by warrent issued by a 
Justice of the peace, in which he was charged with unlawfully and will- 
fully neglecting and refusing to support and maintain his illegitimate 
child, begotten of Mozelle Ray. Probable cause was found and he was 
held under bond for his appearance in the municipal court of Greens- 
boro. Upon his trial in the municipal court he was convicted as charged 
and prosecuted his appeal to the Superior Court. On trial in the Supe- 
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rior Court the jury found, upon separate issues, that the defendant was 
the father of the illegitimate child of the prosecuting witness, and that 
he had willfully failed and refused to support it. Judgment was pro- 
nounced that the defendant be confined in jail for a term of six months 
and assigned to work the roads as provided by law. The defendant 
served the term imposed and after the completion thereof still willfully 
and unlawfully failed and neglected to support said child. Thereupon, 
on 1 March, 1937, another warrant, charging that the defendant unlaw- 
fully failed and refused to support his illegitimate child begotten upon 
the body of Mozelle Ray for the period subsequent to his discharge was 
issued by a justice of the peace. When the case was called for trial the 
defendant entered his plea of former jeopardy. Probable cause was 
again found and the defendant was held under bond for trial in the 
municipal court. The municipal court overruled the defendant’s plea 
of former jeopardy and entered a verdict of guilty. From judgment 
pronounced the defendant appealed to the Superior Court. 

On the trial of the defendant in the Superior Court the jury rendered 
the following special verdict upon the plea of former jeopardy, to wit: 

“We, the jury, upon the issue of former jeopardy submitted to the 
jury, find the following facts and return the same as its special verdict. 

“That the defendant O. C. Johnson was indicted by warrant dated 
2 April, 1936, alleging that he did unlawfully and willfully fail and 
neglect to support an illegitimate child begotten on the body of Mozelle 
Ray, by the said O. C. Johnson. 

“That said warrant was issued by W. S. Lyon, justice of the peace, 
and upon hearing on said warrant by John Strickland, J. P., before 
whom said case was removed, the defendant was bound to the municipal 
court of the city of Greensboro, in which court said case was tried on 
24 April, 1986, under the law as set forth in chapter 228, Public Laws 
of 1933, when and where the defendant was convicted, and from the 
order made by said municipal court appealed to the Superior Court of 
Guilford County. 

“That said case came on for trial at the August, 1936, Term of Guil- 
ford County Superior Court, when and where the jury returned the 
following answers to the issues submitted, to wit: 

“1, Is the defendant the father of the illegitimate child of the prose- 
cuting witness, as alleged by her? Answer: ‘Yes.’ 

“9. Has the defendant willfully failed and refused to support and 
maintain his illegitimate child? Answer: ‘Yes.’ 

“That said court was a court of competent jurisdiction, that the jury 
trying said case was duly sworn and impaneled and was legally consti- 
tuted to try and pass upon said case. 


568 IN THE SUPREME COURT. [212 


STATE vV. JOHNSON. 








“That upon the coming in of the verdict, counsel for the defendant, 
after conferring with his client, stated that defendant dces not feel that 
he should make any contribution to the prosecuting witness for the use 
and benefit of the child after the court had intimated $1.50 per week, 
he admitting that he was earning $20.00 per month, and that he would 
rather be confined under statute. 

“Whereupon, it is ordered and adjudged that the defendant be confined 
in the common jail of Guilford County for a period of six (6) months, 
to be assigned to work under the supervision of the State Tighway and 
Public Works Commission as provided by law. 

“That no other or further provision was imposed upon the defendant 
and he has fully served said sentence. 

“That after the defendant had completed his term of six months and 
returned home another warrant was taken out against the defendant 
under date of 1 March, 1987, as follows: 

“That on or about 15 February, 1937, O. C. Johnson did unlawfully 
fail, refuse, and neglect to provide adequate support for his illegitimate 
child begotten upon the body of one Mozelle Ray: 

“That in answer to said charge the defendant enters a plea of former 
jeopardy, and alleges that he was tried and convicted of the identical 
offense at the August, 1936, Term of this court, and has served six 
months sentence, which 1s the maximum under law, and that said offense 
is not a continuing offense under the law and that he is not guilty. 

“That the child with which the defendant is charged with unlawfully 
and willfully failing to support in the present warrant is the same child 
set out and described in the warrant on which the defendant was tried 
at the August, 1936, Term, and for which conviction he served the term 
of six months. 

“That the defendant has never contributed anything to the support 
of said child. 

“The defendant in the instant case was tried on said warrant in the 
municipal court of the city of Greensboro; his plea of former jeopardy 
was overruled, verdict of guilty was rendered against him, and judgment 
was rendered the defendant to serve a sentence of six months on the 
roads, to be assigned to work under the supervision of the State Highway 
and Public Works Commission, as provided by law, and suspended upon 
condition that the defendant pay to the prosecuting witness for the sup- 
port of the illegitimate child in question the sum of three dollars ($3.00) 
per week. From said verdict and judgment the defendant gave notice of 
appeal to the Superior Court of Guilford County. 

“We, the jury, find the foregoing facts, and if on such facts the court 
is of the opinion that the defendant has heretofore been placed in 


N.C] FALL TERM, 1937. 569 


STATE v. JOHNSON, 


jeopardy on the charge contained in the warrant, then we, the jury, 
answer the issue submitted to us, ‘Yes’; and if the court be of the opinion 
that the defendant has not heretofore been placed in jeopardy, then we 
answer the issue, ‘No.’ ” 

An additional issue was submitted to and answered by the jury as 
follows: 

“2. Has the defendant O. C. Johnson willfully failed and refused to 
support his illegitimate child? Answer: ‘Yes.’” 

Upon the facts found by the jury, as set forth in its special verdict, 
the court was of the opinion, and so held, that the defendant had not 
theretofore been placed in jeopardy on the charge contained in the 
warrant, and thereupon, under authority contained in the special ver- 
dict, answered the first issue as to former jeopardy, “No.” 

Upon the coming in of the verdict, the court pronounced judgment. 
The defendant excepted to the ruling of the court that the facts found 
by the jury, as incorporated in its special verdict, did not sustain the 
plea of former jeopardy, and likewise excepted to the judgment pro- 
nounced, and appealed. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
Sharp & Sharp for defendant, appellee. 


BarnuILu, J. Does chapter 228 of the Public Laws of 1933 create a 
continuing offense? This is the one question involved on this appeal. 
If the act does not create a continuing offense, the defendant’s plea of 
former jeopardy must be sustained. If it does create a continuing 
offense, his conviction upon a charge of willfully failing and neglecting 
to support his illegitimate child prior to 2 April, 1937, is a bar only to 
any further proceedings on account of his conduct prior to the date of 
his conviction. The defendant, through his counsel, consented that the 
second issue submitted to the jury should be answered in the affirmative, 
and he thereby admitted that since completion of his sentence under his 
former conviction he has willfully failed and neglected to support his 
illegitimate child. If the act creates a continuing offense, his conduct 
after his discharge in willfully failing and neglecting to support his 
illegitimate child creates a separate and distinct offense and his plea of 
former jeopardy will not avail him. 

The prosecution of a defendant charged with the violation of a con- 
tinuing offense is a bar to a subsequent prosecution for the same offense 
charged to have been committed at any time before the institution of the 
first prosecution. But it is not a bar to a subsequent prosecution for 
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continuing the offense thereafter, as this is a new violation of the law. 
Each day during which it is continued constitutes a separate offense and 
will support a separate prosecution, provided the warrant or indictment 
alleges separate and distinet times during which the offense was com- 
mitted. 16C. J., sec. 447. Com. v. Peretz, 219 Mass., 253, 98 N. E., 
1054, Ann. Cas., 1913-D, 484; Com. v. Robinson, 126 Mass., 259, 30 Am. 
R., 674. Where the periods covered by the two indictments are entirely 
separate and distinct a prosecution under one will not bar a prosecution 
under the other. 16 C. J., sec. 447; U. 8. v. Swift, 186 Fed., 1002; 
Com, v. Anderson, 220 Maas., 142, 107 N. E., 523. 

A continuing offense is an unlawful act or series of acts set on foot by 
a single impulse and operated by an unintermittent force however long 
a time it may occupy. When such an act, or series of acts, runs through 
several jurisdictions, the offense is committed and cogrizable in each. 
See Armour Packing Co. v. U. S., 82 C. C. A. (U.S.), 185; 14 L. R.A. 
(N.S.), 400, 153 Fed. Rep., 1. A continuing offense is a transaction or 
a series of acts set on foot by an unintermittent force no matter how 
long a time it may occupy. Black’s Law Dictionary.- People v. Sulli- 
van, 33 Pacific, 701, 9 Utah, 195; Fslepp v. State, 11 Okla. Cr., 103, 148 
Pacific, 64; Stale v. Brown, 133 Pacific, 11438. A continuing offense is 
an offense which continues day by day. 8S. v. Jones, 01 N. C., 424, 
160 8S. E., 468. An offense is a crime or misdemeanor; a breach of the 
criminal law. “Continuing” means enduring, not terminated by a single 
act or fact; subsisting for a definite period or intended to cover or apply 
to successive, similar obligations or occurrences. A continuing offense, 
therefore, is a breach of the criminal law not terminated by a single act 
or fact, but which subsists for a definite period and is intended to cover 
or apply to successive similar obligations or occurrences. 

Can it be said that an indictment and conviction for keeping a gaming 
house, or maintaining a disorderly house, or a house of ill-fame, pre- 
cludes further prosecution of the same defendant for keeping the same 
gaming house, or maintaining the same disorderly house, or house of 
ill-fame, after his discharge from imprisonment under the first convic- 
tion? It has not been so held by the courts. If a person is indicted 
for practicing law or medicine, or other profession requiring a license, 
without first having obtained such license, does he by his conviction and 
Imprisonment thereby vest himself with a leense to thereafter violate 
the Jaw with impunity? Would one who is convicted of maintaining a 
public nuisance and who received the maximum term therefor, thereafter 
be protected by the plea of former Jeopardy in maintaining the same 
nuisance at the same place and under the same circumstances after his 
discharge from custody? Can we say that one who is convicted on the 


N05 FALL TERM, 1937. 571 


pi ie ce ee aes a a a 


STATE v. JOHNSON, 








charge of vagrancy is forever thereafter protected by such a plea? We 
feel that no one would undertake to answer these questions in the affirma- 
tive. 

Can it be said, then, that the defendant, by reason of the fact that 
he has been convicted and imprisoned for his violation of the statute 
under consideration up to 2 April, 1987, was thereby relieved from the 
duty imposed upon him by the statute? After his discharge from cus- 
tody, was it not still his duty to support and maintain his illegitimate 
child, and was not his willful failure and neglect to do so a crime sepa- 
rate and distinct from the one for which he was convicted? We are of 
the.opinion that these questions must likewise be answered in the affirma- 
tive. Could it be said that if the defendant and his illegitimate child 
had resided in one county for the first twelve months of the life of the 
child and they had thereafter moved their residence to some other county 
the defendant by willfully failing and neglecting to support the child 
during the full period had not committed an offense under this statute 
in each of the counties? Could he be indicted in the first county under a 
warrant specifying the period of residence in the second county, or could 
he be indicted in the second county under a warrant specifying the 
period of residence in the first? It seems to us that of necessity this 
statute must be construed as a continuing offense, and that the defend- 
ant’s conviction for willfully failing and neglecting to support his child 
prior to 2 April, 1937, is no bar to a prosecution for a violation of the 
same statute subsequent thereto. 

We do not consider that former decisions of this Court, under the 
provisions of C, S., 4447, are in point or controlling. An essential 
element of the crime created by that statute is abandonment. Without 
proof of abandonment a conviction cannot be had. This is certainly 
true up until the time the act was amended to make the offense as to the 
children a continuing offense. An abandonment takes place at a time 
certain. It cannot be continuing in its nature. The moment a husband 
separates himself from his wife with the intent to discontinue the marital 
relations and to disregard and shirk the marital obligations and responsi- 
bilities in respect to providing for support, and otherwise, abandonment 
is complete. The husband cannot again commit the same crime, as to 
the wife, without first reassuming the marital relations. 

The court below properly held that defendant’s plea of former jeop- 
ardy in this cause was no bar to the present prosecution. 

No error. 
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STATE OF NORTH CAROLINA Ex REL. A. J. MAXWELL, COMMISSIONER OF 
REVENUE, Vv. D. C. WADDELL, JR. 


(Filed 15 December, 19387. ) 


1. Taxation § 29—Liability of income of trust estates to taxation. 


The successive Revenue Acts show the clear intent of the Legislature, 
in the general plan of taxing all incomes, to tax incomes from trust estates 
to the trustee if such income is not distributable during the tax year, 
and to the beneficiary, if distributed or distributable during the tax year. 


2. Same—Rents received by beneficiary under terms of will is taxable 
income and not bequest deductible from net income. 

The will in this case devised a certain building to defendant for life 
in trust for the payment of an annuity to a designated beneficiary, with 
provision that all income from the building in excess of the annuity 
should belong to the defendant, with limitation over to another trustee 
upon defendant’s death. Defendant paid inheritance taxes apportioned 
and assessed against his interest in the building. Defendant contended 
that the income accruing to him personally from the building was a 
bequest within the meaning of sec. 801 (2) (c¢), ch. 4, Public Laws of 
1923, and was therefore deductible from his gross income in determining 
his net taxable income, until he should receive therefrom an amount equal 
to the value of the building apportioned to him on which he paid inheri- 
tance tax. Held: Bequests referred to in the statute include bequests of 
the corpus and not income derived from the property devised, and defend- 
ant, although having paid inheritance taxes on the value of his equitable 
interest in the corpus of the property devised, is subject to income taxes 
on the income received by him from the property. 


3. Taxation § 28— 


The right to receive rents from property devised in trust creates an 
equitable interest in the beneficiaries in the corpus of the property, and 
inheritance taxes are properly apportioned among thera in accordance 
with their respective interests therein. 


CLARKSON, J., took no part in the consideration or decision of this case. 


AppraL by defendant from Spears, J., at Chambers of Waker. 

Application for revision of income taxes assessed and to direct refund 
on income taxes alleged to have been improperly levied aad collected. 

An agreed statement of facts was submitted to the court substantially 
as follows: | 

1. Leila J. Waddell, wife of Duncan Cameron Waddell, defendant 
herein, died on or about 1 December, 1924, leaving a last will and testa- 
ment. In Item V of the will she bequeathed to Gabrielle DeRossett 
Waddell an annuity of $1,000 for and during her natural life, to be paid 
from the income derived from the Paragon Building in the city of 
Asheville, North Carolina, which annuity was made a first charge on 
such income. 
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Item VI reads: “I give, devise and bequeath all the rest, residue and 
remainder of the estate, real, personal and mixed, and wheresoever 
situate, to my husband, Duncan Cameron Waddell, in fee, except that 
certain property in the city of Asheville, . . . known as the Para- 
gon Building, . . . and I give and bequeath said Paragon Building 
to said Duncan Cameron Waddell, in trust to handle, manage, control 
and improve in such way as to him may seem desirable, and to collect 
all income therefrom, and out of said income he shall pay to Gabrielle 
DeRossett Waddell the annuity herein given in Item V hereof, and all 
income derived from said property, not required to pay said annuity, 
shall be and become the personal property of the said Duncan Cameron 
Waddell.” 

Item VII. “After the death of my husband . . . I give and 
bequeath the said Paragon Building property aforesaid . . . to the 
Wachovia Bank & Trust Company of Winston-Salem in trust to be held 
by it . . .” for purposes not involved in this controversy. 

2. After the death of the testatrix the Paragon Building was ap- 
praised for inheritance tax purposes at $175,000. The value of Wad- 
dell’s interest, as apportioned by the commissioner and being held subject 
to inheritance taxes, was $106,116 of the $175,000 valuation, on which 
amount inheritance taxes were assessed against Waddell individually as 
beneficiary, and the total amount of such taxes were duly paid by him 
to the Commissioner of Revenue. 

3. Thereafter, for the years 1925 to 1935, both inclusive, the Commis- 
sioner of Revenue annually assessed against the defendant income taxes 
on all the net rents collected by him from the said Paragon Building, 
which income taxes defendant paid under protest and made due demand 
each year upon the said Commissioner for a revision and resettlement of 
same and a refund of the additional amount so paid. 

The amount of the income taxes in controversy is not in dispute. 
Upon refusal of the Commissioner of Revenue to refund the income 
taxes the defendant claims were illegally collected from him, exceptions 
were duly entered and an appeal was duly taken to the State Board of 
Assessment, in accordance with sec. 7880 (156) of the Consolidated 
Statutes. The board denied the appeal, to which ruling the defendant 
duly excepted and appealed to the Superior Court of Wake County. 
The Superior Court held as a matter of law that the net rents collected 
by the defendant from the Paragon Building for the years in question 
are subject to income taxes, were properly assessed by the plaintiff, and 
were legally due by defendant, and that the defendant is not entitled to 
have same refunded to him. 

From judgment in accordance therewith, defendant appealed to the 
Supreme Court, and assigned error. 
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Attorney-General Seawell and Assistant Attorneys-General McMullan 
and Bruton for the State. 
Alfred S. Barnard and Jas. I. Mason for defendant, appellant. 


Wrnporne, J. Upon the agreed facts of this case, are the net rents 
received by the defendant from the Paragon Building taxable income 
within the meaning of the Revenue Act of 1923, and subsequent years % 
The answer is, Yes. 

The question of law here presented has not heretofore been consid- 
ered by this Court. Therefore, that the question may be clearly con- 
sidered, it is appropriate to analyze pertinent sections of the Income 
Tax Schedule of the Revenue Act, ch. 4, Public Laws 1923, which were 
effective at the beginning of the tax years involved here. 

Thus we find: The general purpose of the act is to impose a tax for 
the use of the State government upon and with respect to the net income 
as therein defined, of each resident, individual or corporation, of the 
State, and upon the income earned within the State of every nonresi- 
dent individual or corporation having a business or agency in the State 
for the calendar year 1923 collectible in the year 1924, and similarly 
for subsequent years. Secs. 104 and 200. The tax is likewise ‘‘imposed 
upon resident fiduciaries, . . . which shall be levied, collected and 
paid annually with respect to: (a) That part of the set income of 
estates and trusts which has not become distributable during the income 
tax year. . . .” Sec. 205. Then, too, “Every individual taxable 
under this act who is a beneficiary of an estate or trust shall include in 
his gross income the distributable share of the net income of the estate 
or trust, received by him or distributable to him during the income 
year.” Sec. 302. “Net income” means “the gross income of taxpayer 
less the deductions allowed by this act.” See. 300. “The words ‘net 
income’ mean the gross income of a taxpayer from . . . rents 

and income derived from any source whatever.” See. 301 (1). 
“The words ‘gross income’ do not include the following items, which shall 
be exempt from taxation under this act: (c) The value of property 
acquired by gift, bequest, devise or descent (but the income from such 
property shall be included in gross income).” See. 301 (2). 

The purpose and intent of the Legislature is manifest. The language 
is understandable and needs no judicial interpretation. It is clear that 
the Legislature intended, in the general plan of taxing all incomes, to 
tax incomes from trust estates: (1) To the trustee, if not distributable 
during the tax year; (2) to the beneficiary, if distributed or distributable 
during the tax year. 

In the present case the effect of the will is to devise the Paragon 
Building to D. C. Waddell, Jy., trustee, in trust to collect she rents, and, 
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after paying to another a stipulated sum annually, the net rents there- 
from are distributable to D. C. Waddell), Jr., individually, annually for 
life, with remainder over. 

The defendant contends, however, that the income to him from the 
Paragon Building is a bequest within the meaning of see. 301 (2) (c), 
ch. 4, Public Laws 1928, and that until he shall have received therefrom 
an amount equal to the value of the Paragon Building apportioned to 
him on which he paid inheritance tax, any amount received by him 
therefrom is not income, but a part of the gift. 

The same question and contention, upon similar state of facts, and 
under like statute, has been presented to and decided by the Supreme 
Court of the United States. The Federal act contains a provision in the 
exact language of sec. 301 (2) (c), ch. 4, Public Laws 1923, 

The case of Irwin v. Gavit, 268 U. S., 161, 69 L. Ed., 879, 45 S. Ct., 
475, decided 27 April, 1925, is fully in point, and is decisive of the 
instant case. Under the will there involved the residue of the estate 
was left in trust, and a portion of the income therefrom was directed to 
be paid to Gavit during his life, subject to be cut off by certain pre- 
scribed conditions. The contention was made by the defendant and the 
court below held that the gift to Gavit was a bequest and not taxable 
under that provision of subsection B of sec. 2 of the Federal Income Tax 
Act of 1918, ch. 16, which prescribed that “the value of property ac- 
quired by gift, bequest, devise or descent” is not to be included in net 
income, but only the income derived from such property is subject to 
such tax. Justice Holmes, after quoting from sections of the Federal 
Income Tax Act’ of 1913, said: “The language quoted leaves no doubt in 
our minds that if a fund were given to trustees for .\. for life with 
remainder over, the income received by the trustees and paid over to A. 
would be income of A. under the statute. It seems to us hardly less 
clear that even if there were a specific provision that A. should have no 
interest in the corpus, the payments would be income none the less, 
within the meaning of the statute and the Constitution, and by popular 
speech. In the first case it is true that the bequest might be said to be 
of the corpus for life, in the second it might be said to be of the income. 
But we think that the provision of the act that exempts bequests assumes 
the gift of a corpus and contrasts it with the income arising from it, but 
was not intended to exempt income properly so-called simply because of 
a severance between it and the principal fund. No such conclusion can 
be drawn from Hisner v. Macomber, 252 U. S., 189, 206, 207. The 
money was income in the hands of the trustees and we know of nothing 
in the law that prevented its being paid and received as income by the 
donee. The courts below went on the ground that the gift to plaintiff 
was a bequest and carried no interest in the corpus of the fund. We 
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do not regard those considerations as conclusive, as we have said, but if it 
were material a gift of the income of a fund ordinarily is treated by 
equity as creating an interest in the fund. Apart from technicalities, 
we can perceive no distinction relevant to the question before us between 
a gift of the fund for life and a gift of the income from. it. The fund 
is appropriated to the production of the same result whichever form the 
gift takes.” 

The appellate courts of New York, considering a statute in the exact 
language of sec. 801 (2) (ec), ch. 4, Public Laws 1923, have followed the 
decision of the United States Supreme Court. 

In the case of People ex rel. Knight v. Lynch, 255 N. Y., 328, 174 
N. E., 696, testator had devised and bequeathed all of his property, both 
real and personal, to the executors in trust to collect the rents therefrom 
and to pay over one-third of the net income from such property to his 
wife for and during the term of her natura! life, in at least quarterly 
payments. She contended that the payments were not income. The 
Court of Appeals of New York, speaking to the question, said: “In a 
word, the income which a widow receives on her dower interest, which- 
ever way she takes it, is income taxable under the law, and not a capital 
payment in any sense. . . . That the income from this trust estate 
is not exempt as a gift or bequest, see Irwin v. Gavit, 265 U.S., 161, 45 
8. Ct. 475, 69 L. Ed., 897.” 

Again, more pertinent to the instant case is White v. Gilchrist, 211 
N. Y. 8., 746, where a beneficiary receiving income from property 
devised in trust, contested liability for income tax thereon. After citing 
and quoting Irwin v. Gavit, supra, the New York Court said: “We 
think that, under the holding of the Supreme Court, the claim of the 
petitioner herein cannot be sustained, namely, that as to her the annual 
payments constituted a ‘legacy’ not subject to income tax under that 
provision of the law . . . which excludes from gross income the 
value of property acquired by . . . bequest. . . . The sum in- 
volved is thus income to the estate. . . . Moreover, the mere fact 
that the intangible interest of petitioner was described as an ‘annuity’ 
and its capitalized value was fixed for inheritance tax purposes in 1911, 
the tax upon which was paid by the petitioner, does rot make these 
annual payments exempt from income tax. This worked no real change 
in the character of the payments, and the State is not estopped.” 

In support of his contention that the income to him is a bequest 
within the meaning of the act, defendant relies upon Burnett v. Logan, 
283 U. S., 404, and Burnett v. Whitehouse, 283 U. S., 148, 75 L. Ed., 
918. ‘'hese cases are distinguishable from and are not applicable to 
the facts in the instant case. In the Logan case, supra, che transaction 
was the sale of stock. Part of the consideration was to be paid annually 
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thereafter. The question related to profit—which was realizable only 
after the value of the stock had been paid. The Whitehouse case, supra, 
provided for an annuity of $5,000 to the defendant. - Authority was 
given to the executors to retain personal property to provide for the 
payment. Justice McReynolds, writing the opinion, said: “As held 
below, the bequest to Mrs. Whitehouse was not to be paid from income, 
but of a sum certain, payable at all events during each year so long as 
she should live. . . . Irwin v. Gavit is not applicable. The be- 
quest to Gavit was to be paid out of income from a definite fund. If 
that yielded nothing, he got nothing. This Court concluded that the 
gift was of money to be derived from income and to be paid and received 
as income by the donee. Here the gift did not depend upon income, 
but was a charge upon the whole estate during the life of the legatee to 
be satisfied like an ordinary bequest.” 

While the question of inheritance tax is not now before the Court, it 
is appropriate to refer to the section of the Inheritance Tax Schedule 
AA, ch. 4, Public Laws 1928, under which that tax was assessed. 

Sec. 11 in part provides: “If the legacy or devise subject to the tax 
be given to a beneficiary for life, . . . with remainder to take effect 
upon the termination of the life estate, . . . the tax on the whole 
amount shall be due and payable as in other cases, and the tax shall be 
apportioned between such life tenant and the remainderman, such appor- 
tionment to be made by computation based upon the mortuary and 
annuity tables set out in sections 1790 and 1791 of the Consolidated 
Statutes, and upon the basis of 6 per cent of the gross value of the estate 
for the period of the expectancy of the life tenant in determining the 
value of the respective interests.” 

The value of the legacy was the value of the Paragon Building, and 
for inheritance tax purposes that value was apportioned among the 
legatees In accordance with their respective interest in the legacy. 

The right to receive the rents from the building vested in defendant 
un interest—an equitable interest—in the corpus of the legacy. Irwin 
v. Gavit, supra; Brown v, Fletcher, 235 U. S., 589, 59 L. Ed., 374; 
Blair v. Comrs., 300 U.S., 5, 81 L. Ed., 265. 

The judgment below is 

Affirmed. 


Ciarkson, J., took no part in the consideration or decision of this case. 
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TOWN OF CAROLINA BEACH vy. NORMAN L. MINTZ ann NATIONAL 
SURETY CORPORATION. 


(Filed 15 December, 1937.) 


1. Municipal Corporations § 11d—In action for misfeasance, officer may 
not challenge constitutionality of statute under which he was elected. 


A person accepting office may not challenge the constitutionality of the 
statute under which he was elected in an action against him for official 
misconduct, or in an action to recover money received by him by virtue 
of his office, even though the statute under which he was elected is uncon- 
stitutional in prescribing ownership of property as a qualification of 
electors. 


NV 


Municipal Corporations § 11g— 

A municipal officer is not entitled to receive any compensation for the 
performance of his duties as prescribed by statute in excess of the com- 
pensation stipulated in the statute. 

8. Same: Contracts § 7fi— 


The commissioners of a town may not lawfully elect one of their number 
clerk of the town, and contract to pay him for his services as such clerk, 
since such election and contract are void as being against public policy, 
nor may he claim compensation for acting as clerk upon the principal of 
quantum meruit, 


4. Municipal Corporations § 11d: Principal and Surety § 5a—Officer and 
surety are liable for sums received by officer in excess of salary, 


Sums of money received by a municipal commissioner in excess of his 
compensation as fixed by statute may be recovered by the municipality in 
an action against him and his bondsman, nor may recovery be defeated 
upon the ground that he was elected clerk by the board of commissioners, 
since such contract is void, nor upon the principal of quantum meruit for 
services rendered as such clerk. 


APPEAL by defendants from Grady, J., at February Term, 1937, of 
New Hanover. No error. 

The plaintiff is a municipal corporation duly created, organized, and 
existing under and by virtue of the laws of the State of North Carolina. 

On or about 25 April, 1933, the defendant Norman L. Mintz was duly 
elected commissioner of finance of the plaintiff, and pursuant to said 
election served as such commissioner for a term of two years, beginning 
on or about 1 May, 1933, and ending on or about 1 May, 1935. 

The defendant National Surety Corporation was the surety on the 
official bond of the defendant Norman L. Mintz, commissioner of 
finance of the plaintiff from 16 February, 1934, until the expiration of 
his term. 

This is an action to recover the sum of $807.75, which was paid 
by the plaintiff to the defendant Norman L. Mintz on vouchers which 
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were issued during his term of office and which were approved by him 
as commissioner of finance of the plaintiff. The said sum of $807.75 
was paid by the plaintiff to the said defendant in addition to his lawful 
salary of $25.00 per annum as fixed by statute. Of said sum $417.80 
was paid by plaintiff to said defendant and was received by him while 
his official bond, in the sum of $2,000, with the defendant National 
Surety Corporation as surety, was in force. 

It is alleged in the complaint that the payment by the plaintiff to the 
defendant Norman L. Mintz of the sum of $807.75 during his term of 
office as commissioner of finance of the plaintiff, in addition to his law- 
ful salary as fixed by statute, was unlawful, and that the receipt of said 
sum by the said defendant was in violation of his official duty and in 
breach of his official bond. This allegation is denied in the answer. 

In their answer the defendants admit that the defendant Norman L. 
Mintz received the sum of $807.75, pursuant to vouchers issued to him 
during his term of office as commissioner of finance of the plaintiff, 
and approved by him as such commissioner, and that said sum was paid 
to the said defendant in addition to his lawful salary as commissioner 
of finance of the plaintiff. They allege that said sum of $807.75 was 
paid by plaintiff to said defendant for services tendered to plaintiff by 
him, and for expenses incurred by him in behalf of the plaintiff while 
he was acting as clerk of the plaintiff, and that for that reason said pay- 
ment was lawful. 

The defendants further allege in their answer that the defendant 
Norman L, Mintz, while acting as clerk of the plaintiff during his term 
of office as commissioner of finance, rendered services to the plaintiff, 
and incurred expenses in its behalf in the sum of $819.65, and that 
said sum has not been paid by the plaintiff to the said defendant. The 
defendant Norman L, Mintz prays judgment in this action that he re- 
cover of the plaintiff the sum of $819.65 as a counterclaim against the 
plaintiff. 

At the trial, issues were submitted to the jury as follows: 

“1. What amount of money in salary and commissions was paid to 
the defendant Norman L, Mintz by the plaintiff, town of Carolina 
Beach, and received by him over and above the salary of $25.00 per 
annum allowed him as commissioner of finance under the charter of the 
sald town? Answers... 

“2, What amount, if any, is the defendant Norman L, Mintz entitled 
to recover of the plaintiff, town of Carolina Beach, for services per- 
formed and moneys expended for the use and benefit of the plaintiff, as 


“3. In what amount, if any, are the defendants Norman L. Mintz, as 
principal, and National Surety Company, as surety on the official bond 
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of Norman I, Mintz as commissioner of finance of the plaintiff, im- 
debted to the plaintiff? Answers... a 

Pursuant to instructions of the court in its charge, the Jury answered 
the first issue “807.75,” the second issue “Nothing,” and the third 
issue “$417.80.” 

From judgment in accordance with the verdict the defendants ap- 
pealed to the Supreme Court, assigning errors in the trial. 


Kellum & Humphrey for plaintiff. 
John D, Bellamy & Sons and Isaac C. Wright for defendants. 


Connor, J. Ch. 117, Private Laws of North Carolina, 1925, is en- 
titled “An act to incorporate the Town of Carolina Beach in New Han- 
over County, State of North Carolina.” This act in all its essential 
provisions is now and has been since 6 March, 1925, in full foree and 
effect. By virtue of these provisions the plaintiff is a municipal cor- 
poration, duly created, organized, and existing under tae laws of this 
State. Only the provision in sec. 4 of said act, which is reénacted by 
ch. 78, Private Laws of North Carolina, 1929, to the effect that ‘all 
persons owning property within the corporate limits of the town of 
Carolina Beach shall constitute the electors of the town of Carolina 
Beach, and be entitled to vote in any election for the officers of said 
town,” was challenged by the plaintiff in Smith «. Carolina Beach, 206 
N.C, 884, 175 8S. E., 3813. It was held in that case that the said pro- 
vision 1s void, but that officers of said town elected in accordance with 
said provision, and who had duly qualified for the performance of the 
duties of their respective offices, were at least de facto officers of the 
town of Carolina Beach, and that for that reason the validity of their 
official acts could not be successfully challenged by the plaintiff, a resi- 
dent of said town. In the instant ease the defendant Norman L. Mintz, 
who aeeepted the office of commissioner of finance of said town, and 
performed the duties of said office for a term of two vears, recelying 
the salary fixed by statute for the commissioner of finanee, will not be 
heard to challenge the validity of his election and his right to hold said 
office. 

One who has accepted an office to which he has been elected under a 
statute is not entitled to plead that such statute is uneonstitutional in 
an action against him for official misconduct, or in an action to recover 
money received by him by virtue of said office, 12 C. J., p. T70. sec, 193, 
and cases cited in support of the text. Thus it was held by this Court 
in Board of Hducation r. Kenan, 112 N. C., 566, 17 S. E., 485, that a 
sheriff in an action to compel the payment of money collected by him 
under a tax levied for school purposes, and in his hands, cannot defend 
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the action by alleging the invalidity of the statute under which the tax 
was levied and collected. 

Sec. 6 of ch. 117, Private Laws of North Carolina, 1925, is as follows: 

“The commissioner of finance shall be the purchasing agent of the 
board of commissioners of the town and all property, supphes and ia- 
terial of every kind whatsoever shall, upon the order of the hoard of 
commissioners, be purchased by him, and when so purehased by him 
the bill therefor shall be submitted to and approved by the board of 
commissioners before warrants are issued therefor; when such warrants 
ure issued they shall be signed by the said commissioner and counter- 
signed by some other person designated by the board of commissioners ; 
he shall be collector of all taxes; he shall collect all water rents; he shall 
issue licenses or permits as provided by law, ordinance, or resolution 
adopted by the board of commissioners, or, in the absence or inability of 
any commissioner to act, he shall exercise temporary supervision over 
the department assigned to said commissioner; subject, however, to the 
power of the board of commissioners to substitute some one else tem- 
porarily to perform any of such duties; he shall have control of all 
employees not by law, ordinance, or resolution of the board of commis- 
sloners apportioned or assigned to some other department; he shall 
have charge of and supervision over all accounts and records of the 
town, and accounts of all officers, agents, and departments required by 
law or by the board of commissioners to be kept or made; he shall regu- 
larly, at least once in three (8) months, inspect or superintend inspec- 
tion of all records or accounts required to be kept in any of the offices 
or departments of the city, and shall cause proper accounts and records 
to be kept, and proper reports to be made, and shall, acting for the 
board of commissioners, audit or cause to be audited by an expert ac- 
countant, if he deen it necessary, aunually, the accounts of every ofh- 
cer or employee who does or may receive or disburse money, and he 
shall publish or cause to be published annually statements showing the 
financial condition of the town; he shall examine or cause to be ex- 
amined all accounts, pay rolls and claims before they are acted on or 
allowed, unless otherwise provided by law or by order of the board of 
commissioners; he shall collect all license fees, franchise taxes, rentals, 
and other moneys which may be due or become due to the town; he shall 
report the failure on the part of any person, firm, or corporation to pay 
money due the town; he shall report to the bourd of commissioners any 
failure on the part of any person, firm, or corporation to make such 
reports as are required by law, ordinance, or order of the board of com- 
missioners to be made, and shall make such recommendations with ref- 
erence thereto as he may deem proper. The assessor, auditor, town 
clerk, town attorney, and their respective officers of departments, and 
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all employees therein, and all bookkeepers and accountants are appor- 
tioned and assigned to the department of finance, and shall be under the 
direction and supervision of the commissioner hereof. Jfe shall do and 
perform any and all services ordered by the board not herein expressly 
conferred upon some other department.” 

The duties of the commissioner of public works and of the commis- 
sioner of public safety are specifically set out in secs, 7 and 8 of the act. 

Sec. 13 of the act is as follows: 

“See. 18. Salaries. The mayor and commissioners shall have offices 
at the town hall. The compensation of the mayor and commissioners 
shall be as follows: Mayor and commissioner of public safety, twenty- 
five ($25.00) dollars per aunum. Commissioner of public works and 
commissioner of finance, twenty-five ($25.00) dollars exch per annum. 
Salaries shall be paid in equal monthly installments.” 

It is manifest that, by virtue of the provisions of see. 18 of the act 
by which the plaintiff was created a municipal corporation, no sum in 
excess of twenty-five dollars per annum ean be lawfully paid by the 
town of Carolina Beach to the commissioner of finance of said town 
as a salary for the performance by him of Ins duties as prescribed by 
sec. 6 of the act. Any sum so paid by the town or so received by a 
person holding the ofhce of commissioner of finance of said town can 
be recovered of such person, and the surety on his official bond, by the 
town of Carolina Beach by an action begun and prosecuted for that 
purpose in a court of competent jurisdiction. See Comrs. of Brunswick 
v. Walker, 203 N. C., 505, 166 S. E., 385. 

In the instant ease the defendants contend that the sum of $807.75 
was paid by the plaintiff to the defendant Norman L. Mintz for services 
rendered by him to the town of Carolina Beach and for expenses in- 
curred by him in its behalf while acting as clerk of said town, pur- 
suant to his election to that ofiee by the board of commissioners of 
said town, and that for this reason said sum was lawfully paid by the 
plaintiff to the said defendant. This contention cannot be sustained. 

Conceding that there was evidence at the trial of this action tending 
to show that the board of commissioners of the town of Carolina Beach 
elected Norman L. Mintz clerk of said town during his term of office 
as commissioner of finance of said town, and contracted to pay him for 
his services as such clerk, we must hold that such election and such con- 
tract were void as against puble pohey. See Snipes vr. Winston, 126 
N.C, 874, 85 8. E., 610. In that case it was held by this Court that 
the election by a board of aldermen of one of its members as “street 
boss” at a fixed salary was void as against publie policy, and that plain- 
tiff could not recover of the city on said contract for services rendered 
by him pursuant to such election. 
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The principle which supports the instructions by the court to the 
jury at the trial of this action is stated by Clark, C. J., in Davidson v. 
Guilford, 152 N. C., 436, 67 S. E., 918, as follows: 

“Independently of any statute or precedent, upon the general prin- 
elples of law and morality, a member of an official board cannot con- 
tract with the body of which he is a member. To permit it would open 
the door wide to fraud and corruption. The other members of the board 
in allowing compensation thus to one of its members would be aware 
that each of them in time might receive contracts and good compensation 
and thus public office, instead of being a public trust, would become, in 
the language of the day, ‘a private snap.’”’ 

The defendant Norman L. Mintz has no right to retain any sum paid 
to him by the plaintiff during his term of office as commissioner of 
finance of the town of Carolina Beach in excess of his lawful salary, 
nor has he any right to recover of the plaintiff any sum for services by 
him while acting as clerk of said town upon the principle of quantum 
meruit. See Borden v. Goldsboro, 1738 N. C., 661, 92 8. E., 694. 

There was no error in the trial of this action. The judgment 1s 
affirmed. 

No error. 





EDWARD PRICE vy. ALMA F,. ASKINS, ADMINISTRATRIX OF THE ESTATE OF 
H. N. ASKINS; FLORENCE NEAL anp Hvusspanpb; H. N, ASKINS, JR., 
AND WIFE (ORIGINAL PARTIES DEFENDANTS); AND ALMA F. ASKINS, 
INDIVIDUALLY, AND H. K. HELMS, ADMINISTRATOR OF THE ESTATE OF H. N. 
ASKINS (ADDITIONAL PARTIES DEFENDANTS). 


(Filed 15 December, 1987.) 


1. Evidence § 32— 


A wife may testify as to a communication between her husband and a 
decedent in the husband’s action against the decedent’s estate for a money 
recovery, the wife not being an interested party within the meaning of 
Cc. 8., 1795. 


2. Frauds, Statute of, § 21— 


While the statute of frauds is a defense and must be pleaded, a general 
denial of the allegations of the complaint setting up a contract unenforce- 
able under the statute is a sufficient pleading of the statute. 


3. Frauds, Statute of, § 9: Wills § 4— 
An oral contract to devise realty in consideration of services rendered is 
void under the statute of frauds. 
4. Evidence § 32—Where oral contract to devise is denied, wife may tes- 
tify as to transactions with decedent upon action for quantum meruit. 


Where, in.an action on an oral contract to devise realty in consideration 
of services rendered, and to recover for such services upon quantum 
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meruit, defendants enter a general denial of the allegetions of the com- 
plaint. such denial is a sufficient pleading of the statute of frauds, which 
renders the contract void and eliminates from the case the action on the 
contract and any inchoate interest the wife might have in the recovery of 
the realty. leaving the action solely for the recovery of money upon 
quantum meruit, in which action the wife is competent to testify as to a 
communication between her husband and the decedent tending to show the 
services were requested. 


5. Trial § 37: Wills § 5— 


The issues submitted in this action to reeover for services rendered 
decedent upon quantum meruit are held sufficient to present all phases of 
the controversy, and defendants’ objection thereto is untenable. 


6. Wills § 5—Where contract to devise is void under statute of frauds, 
party performing services may recover upon quantum meruit. 


In an action to recover for breach of an oral contraet to convey in con- 
sideration of services rendered. and to recover upon quantum meruit for 
such services, defendants may not defeat recovery by pleading the statute 
of frauds, but plaintiff is entitled to recover for the valve of such services 
requested and rendered. the cause surviving against the personal repre- 
sentative, C. 8., 159, and evidence of the contract. performance by plain- 
tiff. and breach by intestate is sufficient to take the case to the jury. 


ao 


+. Executors and Administrators § 20—Attachment and appearance of 
heirs cannot give judgment against estate for services rendered priority. 

This action against an estate to recover the value of services rendered 
deceased upon his request was instituted by attachment against the lands 
of the estate in this State, the decedent having died in another State and 
an administrator having been there appointed. Thereafter, the ancillary 
administrator in this State and the heirs at law were made parties and 
entered appearance. Held: Judgment in plaintiff’s favcr rendered in the 
action does not have priority by reason of the appearance of the heirs or 
the attachment, C. S., 102, 62, since the estate alone is liable for the judg- 
ment, and the judgment merely establishes plaintiff’s claim and his right 
to participate in the distribution of the assets of the estate in accordance 
with priorities fixed by statute, C. S., 938. 


8. Descent and Distribution § 13—Heirs have no personal liability for 
debts of the estate. 


Heirs have no personal liability for debts of the estate, but take the 
realty subject only to the right of the personal representative to sell same 
if necessary to pay debts of the estate, C. S., 59, 60, and heirs, by making 
personal appearance in an action against the estate for the recovery of 
money, in which attachment is issued against the lands of the estate, are 
not estopped to deny plaintiff’s contention that the attachment gives 
priority to his judgment. 


AppeaL by defendants from -lrmstrong, J., at August Term, 1937, of 
Union, 

Action to recover upon alleged contract for personal services. 

These facts appear to be admitted: H. N. Askins, Sr., resident of 
Chesterfield County, South Carolina, died intestate in June, 1936, 
leaving Alma F. Askins, his widow, and two children, Florence Neal 
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and H. N. Askins, Jr., as his only heirs at law. Alma F. Askins quali- 
fied as administratrix of the estate of said intestate on 9 July, 19386, 
in said county and State. The intestate died seized of several tracts 
of land in Union County, North Carolina. H. K. Helms was appointed 
and qualified as ancillary administrator on 19 December, 1936, in Su- 
perior Court of Union County, North Carolina. 

Plaintiff instituted this action on 16 December, 1936, against the 
administratrix appointed in South Carolina and the two children of 
H. N. Askins, and filed complaint in which he alleged in substance that 
H. N. Askins, Sr., entered into a special oral contract with him by 
which he was employed to attend to the wants of, render assistance to 
and look after said Askins when called on by him when indulging in 
alcoholic liquor and sick therefrom, and as consideration therefor “said 
Askins would give the plaintiff a home, a good home with a well of 
water and some 50 or 75 acres of land,” the purpose and intent being 
that Askins would make a will devising to plaintiff the land; that plain- 
tiff moved onto the lands of said Askins, worked as tenant, and fully 
complied with all the terms of the contract from then until the death 
of Askins; that a short time before his death Askins pointed out to 
plaintiff and to others the line which would separate from his other 
lands the boundary of about 75 acres of land which he expected and had 
agreed to give plaintiff, and that if plaintiff be not entitled to recover 
on special contract, that he recover on quantum meruit for services ren- 
dered in the reasonable sum of $1,500. 

At the time of instituting the action, writ of attachment was issued 
and levy made oun all the lands of which H. N. Askins died seized in 
Union County, North Carolina. 

Pending publication of notice of summons and of attachment the 
defendants named therein on 4 January, 1937, entered special appear- 
ance and moved to dismiss the action and attachment. The motion was 
denied and appeal taken. 

On 11 January, 1937, attorneys representing the South Carolina ad- 
ministratrix gave notice to H. K. Helms, ancillary administrator, that 
the administration in South Carolina was in process of settlement, that 
the estate was insolvent, and that it would be necessary to sell lands in 
Union County, North Carolina, to make assets. 

On 6 February, 1937, by order, H. K. Helms, administrator, was 
made party defendant, and as such he filed answer denying the material 
allegations of the complaint. 

At the February Term, 1937, of Superior Court, “by consent the 
motion to vacate and dismiss is overruled and the objection is with- 
drawn, and Alma \skins, individually, makes herself a party defend- 
ant,” and she and other defendants were granted time in which to 
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answer or demur. On 16 March, 1987, Alma F. Askins, H. N. Askins, 
Jr., and wife, Mrs. H. N. Askins, Jr., Florence Neal and husband, ........ 
Neal, filed answer denying the material allegation of the complaint. 

At the trial below plaintiff offered evidence tending to support the 
allegations of his complaint. | 

Over objection by defendant, plaintiff’s wife was permitted to testify 
that in 1928 she heard a conversation between H. N. Askins and the 
plaintiff as follows: “Him and Ed were sitting in the room there one 
day, talking, and he asked Ed, told Ed if he would take care of him he 
would give him a house and farm, about 50 to 75, acres to take care of 
him, and Ed agreed to do that.” 

Defendant further excepted to introduction in eyidence of attachment 
proceedings. 

The case was submitted to the jury on the following issues: 

1. Did the defendant’s intestate H. N. Askins and Edward Price enter 
into the contract alleged in the complaint? 

9, Did the defendant’s intestate H. N. Askins breach said contract, 
as alleged in the complaint? 

3. Did the plaintiff Edward Price render services to the said H. N. 
Askins in good faith, relying on his contract and agreement with him, 
as alleged in the complaint? 

4. What amount, 1f any, is the plaintiff entitled to recover ? 

Defendants objected to the submission of those issues and tendered 
others, which were refused, and defendants except. 

The jury answered the first three issues in the affirmative and the 
fourth, “$1,350.” 

Upon the verdict Judgment was rendered and the following inserted 
therein: “And that this judgment shall be a prior lien by reason of the 
attachments hereinbefore issued and by reason of the appearances 
herein of Alma F. Askins, widow, and Harold Askins and Florence 
Neal, heirs at law, on all of the assets of the estate of H. N. Askins 
in North Carolina against any claims or demands agzinst said estate 
by the said Alma F. Askins, widow, and Harold Askins and Florence 
Neal, heirs at law.” 

Defendants appealed to the Supreme Court and assigned error. 


Vann & Milliken for plaintiff, appellee. 
Coble Funderburk and O. L. Richardson for defendants, appellants, 


Winporne, J. These are the principal questions arising on this ap- 
peal: (1) In action by husband to recover for personal services is wife 
competent to testify to a transaction between husband and a deceased 
person? C.S., 1795. (2) Where right to recover on special oral con- 
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tract to convey real property as compensation for service rendered by 
husband is denied, is wife competent to testify to such contract on hus- 
band’s claim for compensation on quantum meruit? (8) Do issues 
submitted fully present controversy? (4) Was refusal of motion to 
nonsuit proper? (5) Is plaintiff entitled to lien by virtue of attach- 
ment and by reason of personal appearance of heirs at law? 

We answer the first four “Yes” and the fifth “No.” 

1. Defendant’s contention that the wife of plaintiff is incompetent to 
testify to conversation she heard between plaintiff and intestate, C. S., 
1795, is untenable. In Burton v. Styers, 210 N. C., 230, 186 8S. E., 
248, Devin, J., said: “It has been consistently held by this Court that 
the prohibition against the testimony of ‘a person interested in the 
event’ extends only to those having a ‘direct legal or pecuniary interest’ 
and not to the sentimental interest the husband or wife would naturally 
have in the lawsuit of the other.” Helsabech v. Doub, 167 N. C., 205, 
83 S. E., 241; Chemical Co. v. Griffin, 204 N. C., 559, 169 S. E., 152; 
Hager v. Whitener, 204 N. C., 747, 169 8. E., 645; Vannoy v. Stafford, 
209 N. C., 749, 184 8. E., 512; C. S., 1801. 

2. The defendant challenges the testimony of the wife of the plaintiff 
as incompetent for that the contract sued upon relates to real property 
and, if established, the wife would acquire an interest therein, and 
thereby 1s interested in the event of the action. On the facts of this case 
the objection is not sustained. The plaintiff alleges special oral con- 
tract to convey specific real property as compensation for services ren- 
dered, and in the event that he be not entitled to recover on such special 
contract, that he 1s entitled to recover for services rendered on quantum 
meruit basis. The defendant does not plead the statute of frauds, but 
enters a general denial to those allegations. This is equivalent to a 
plea of the statute. In WeCall v. Industrial Institute, 189 N. C., 775, 
128 S. E., 349, Connor, J., states: “A parol contract to sell or convey 
land may be enforced unless the party to be charged takes advantage of 
the statute by pleading the same. But a denial of the contract as al- 
leged is equivalent to a plea of the statute.” Arps v. Davenport, 183 
N, ©,, 72, 110 8. E., 580; Henry v. Hilliard, 155 N. C., 378, 71S. E., 
439. Defendant’s denial renders the special oral contract void. Plain- 
tiff is forced to resort to recover for services on quantum meruit. Thus 
the real property and any inchoate right the wife may have in the re- 
covery of it are eliminated from the case. 

3. The issues submitted fully presented the controversy. It seeins 
that the law is settled that if issues submitted by the court are sufh- 
cient in form and substance to present all phases of the controversy, 
there is no ground for exception to same. Bavzley v. Hassell, 184 N. C., 
450, 115 S. E., 166. 
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4. Motions for judgment as of nonsuit were properly refused. The 
evidence was plenary for consideration by the jury on the allegations 
of contract, performance by the plaintiff, breach by the intestate, and 
damages. 

The defendant’s estate cannot escape liability for the services ren- 
dered by the plaintiff to the intestate at his request by pleading the 
statute of frauds. Faircloth v. Kenlaw, 165 N. C., 228, 81 8. E., 299. 
It is there stated: “He asked for the services, and has received the full 
benefit of them, and the law implies a promise to pay for them what 
they are reasonably worth, otherwise the statute would be turned into 
an instrument of fraud instead of executing the purpose for which it 
was passed. It was intended to prevent and not to promote fraud.” 

In Deal v. Wilson, 178 N. C., 600, 101 S. E., 205, Walker, J., said: 
“Where services are rendered on an agreement which is void by the 
statute, an action will hie on the implied promise to pay for such servy- 
ices, and the terms of the contract are admissible as evidence of what 
those services are worth.” Continuing, on page 603, “It 1s stated in 
Brown on Statute of Frauds, 5 ed., sec. 118, ‘One who has rendered 
services in the execution of a verbal contract which on account of the 
statute cannot be enforced against the other party, can recover the 
value of his services upon the basis of quantum meruit. ” 

Pertinent to cases of this character, in Lipe v. Trust Co., 207 N. C., 
794, 178 S. E., 665, Stacy, C. J., summarized the law: “It is estab- 
lished by decisions in this jurisdiction (1) that when services are per- 
formed under an oral agreement, express or implied, that compensation 
is to be provided for in the will of the party receiving the benefit, and 
no such provision is made, an action will he to recover for the breach 
or to prevent an unjust enrichment, if need be, on the part of the re- 
cipient of such services,” citing among other cases Whefstine v. Wilson, 
104 N. C., 385, 10 S. E., 471; Hager v. Whitener, supra. 

5. There is error in the judgment providing that the judgment shall 
be a prior lien by reason of the attachments and by reason of the appear- 
ance of the heirs at law. 

The alleged contract was with the intestate. The cause of action 
survived against the administrator. C. S., 159. There is statutory 
authority for appointment of an administrator wher2 ‘decedent, not 
being domiciled in this State, died out of the State, leaving assets” in 
the State. C.S., 1 (3). The right to have an appointment made was 
open to plaintiff. C.8., 6 (3). A sale of real property by heirs of a 
nonresident within two years from granting of letters is invalid as to 
creditors and administrators. ©. 8., 76. No lien can be created against 
the estate of decedent by the commencement of a suit against the ad- 
ministrator. C. S., 102 and C. S., 62. The order of payment of all 
debts of decedent is prescribed by statute. C.S., 93. 
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Upon the death of a debtor his personal estate vests in the adminis- 
trator or executor, and the lands descend to his heirs or vest in the 
devisees, subject to be sold if necessary to make assets to pay debts. 
“But the administration of the whole estate is placed in the hands of 
the personal representative, who is required first to apply the personal 
assets in payment of the debts, and if they prove insufficient, then the 
statute prescribes how the lands may be subjected and sold Aad 
Tuck v. Walker, 106 N. C., 285, 11 S. E., 1838; Flynn v. Rumley, 
ante, 25. 

There is no personal liability on the heirs at law, devisees or dis- 
tributees. Their liability for the debts of a decedent extends only to the 
value of the property of such decedent. C. 8., 59 and 60. Moffitt v. 
Davis, 205 N. C., 565, 172 S. E., 317. Hence the defendants, heirs at 
law of H. N. Askins, are not estopped to deny the legal effect of the 
attachment. 

By this action the plaintiff has established his claim against the 
estate of the decedent and is entitled to participate in the distribution 
of the assets of ‘the estate in accordance with the statute, C. S., 93, and 
no more. | 

All other assignments have been considered and found to be without 
merit. 

The judgment, when modified in accordance with this opinion, is 
affirmed. 

Modified and affirmed. 





MRS. SARAH C. DAVIS, JOHN ROBERT DAVIS anp Wire, SUSIE WELCH 
DAVIS, ann AMMIE DAVIS MERRITTE anp Husspanp, KOKER MER- 
RITTE, PLaIntTIFFs, v. G. O. DOGGETT ann DOGGETT LUMBER COM- 
PANY, DEFENDANTS. 


(Filed 15 December, 1937.) 


1. Interest § 3: Judgments § 17b— 
It is within the province of the jury to allow interest on a verdict for 
damages, and where the verdict in such case does not allow interest the 
judgment may not be enlarged to include interest. 


2, Mortgages § 35—Where person conducting sale bids in property as 
agent of cestui, trustor has election to treat sale as a nullity. 


Where the agent of the trustee conducts the sale and bids in the prop- 
erty aS an agent of the purchaser, the trustor may treat the sale as a 
nullity, even though the price bid represents the fair value of the property 
and there is no fraud or collusion, and even though competitive bidding 
at the sale is not discouraged, since the law will not permit the same 
person to represent the antagonistic interests of the seller and the pur- 
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chaser. The distinction is pointed out between this case in which the 
purchaser’s agent was given authority to bid in the property at any price 
within a stipulated amount in his discretion, and Elkes v. Trustee Corpo- 
ration, 209 N. C., 882, in which the attorney conducting the sale merely 
received a bid by telephone from the holder of the note and announced 
the bid at the sale. 


3. Mortgages §§ 39d, 39g—wWhere purchaser at sale transfers Jand to inno- 
cent purchaser for value, trustor is remitted to action for damages. 


Where foreclosure is regular upon its face, and the records do not show 
that the agent of the trustee who made the sale bid in the property as 
agent of the cestvi, a purchaser for value from the cestui takes good title. 
and the trustor may not recover the land, but is remitted to an aetion 
against the trustee and cestui for damages for wrongful foreclosure. 


4. Mortgages § 39e— 


In an action for damages for wrongful foreclosure, the submission of an 
issue as to whether defendant cestui, who bought the property at the sale, 
transferred to innocent purchasers for value, is not error when the issue 
is raised by conflicting evidence. 


5. Same: Limitation of Actions § 3—Action for damages for wrongful 
foreclosure held not to accrue until conveyance by cestui to third 
person. 


Where the agent of the trustee conducts the sale and bids in the prop- 
erty as agent for the ecstui, the trustor may treat the sale as a nullity, 
and upon his election the relationship between the parties remains that 
of trustor and cestui, and the action for damages for wrongful foreclosure 
does not accrue until the cestui conveys to a third person, and an action 
for damages instituted within three years from the date of the cestui’s 
deed to the third person is not barred. 


6. Mortgages § 39c—Conflicting evidence on issue of waiver and estoppel 
of trustors held for jury. 

Conflicting evidence on defendant cestui’s contentior. that trustors ad- 
mitted after foreclosure that they could not redeem the property and 
acquiesced in the cestui’s conveyance of the title acquired by foreclosure 
to a third person, and that therefore trustors were estopped and had 
waived their right to maintain an action for wrongful foreclosure, raises 
an issue of fact for the determination of the jury. 


7. Mortgages § 32b— 
An alleged agreement of the cestui to give the trustor actual notice of 


foreclosure, made after the execution of the instrumen:, is void for want 
of consideration. 


8. Mortgages § 39e— 
In this action for damages for wrongful foreclosure, the submission of 
an issue as to whether defendant ccstui agreed to give trustors actual 


notice of foreclosure although the alleged agreement was void for want 
of consideration, held not prejudicial to defendant. 


ApreaL by plaintiffs and defendants from Rousseau, J., 20 March, 
1937, fron Mecxtensure, No error. 
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The plaintiffs instituted this action to recover damages for the wrong- 
ful foreclosure of a trust deed executed by them to G. O. Doggett, trus- 
tee, to secure an indebtedness of $1,237.55. There was a first mortgage 
upon the same premises in the sum of $500.00, which was purchased 
by the Doggett Lumber Company just prior to the sale. At the sale 
W.S. Blakeney sold the property as agent for the trustee and bid in the 
property as agent of the Doggett Lumber Company for the sum of 
$1,000. The foreclosure was had 5 September, 1932; the trustee’s re- 
port of sale was filed 20 October, 1932. The deed of foreclosure was 
dated 26 September, 1932, and was recorded 5 October, 1932. The Dog- 
gett Lumber Company conveyed said property by warranty deed dated 
7 October, 1932, to James B. Davis and wife, Mary A. Davis, for a 
consideration of $2,225. This deed was recorded 12 October, 1932. 
The plaintiffs also alleged that the defendants contracted and agreed to 
give them actual notice of the date of foreclosure should the defendants 
undertake to foreclose said trust deed and that the defendants breached 
said contract. Summons was issued 23 September, 1935. The defend- 
ants denied any wrongful foreclosure and pleaded the three-year statute 
of limitations. Tssues were submitted to and answered by the jury as 
follows: 

“1. Is the plaintiffs’ alleged cause of action barred by the three-year 
statute of limitations as alleged in the answer? Answer: ‘No.’ 

“2, Did the defendants contract to give notice to the plaintiffs of the 
date of the sale under said deed of trust, and did the defendants fail to 
give notice to the plaintiffs of the date of the sale as alleged in the com- 
plaint? Answer: ‘Yes.’ 

‘3. Did the person who acted as agent of G. O. Doggett, trustee, in 
selling the property at said foreclosure sale also act as agent of the 
defendant Doggett Lumber Company in purchasing said property at 
said foreclosure sale? Answer: ‘Yes.’ 

“4, Was G. O. Doggett, trustee, personally present at the foreclosure 
sale? Answer: ‘No.’ 

“5. Did James R. Davis and wife thereafter purchase said property 
from the Doggett Lumber Company as innocent purchasers without 
notice? Answer: ‘Yes.’ 

“6, Have the plaintiffs waived their rights to maintain this action by 
ratifying and confirming the acts of the defendants of which the plain- 
tiffs now complain, as alleged in the answer? Answer: ‘No.’ 

“7, What amount were the plaintiffs indebted to the defendant as of 
the date of 12 October, 1932? Answer: ‘$2,003.17—by consent.’ 

“8, What damages, if any, are the plaintiffs entitled to recover ? 
Answer: ‘$1,000.’ ” 


or 
co 
bo 
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Upon the coming in of the verdict the plaintiffs moved for Judgment 
in the sum of $1,000, with interest thereon from 12 October, 1932, until 
paid, and for costs. The court declined to sign the judgment tendered 
by the plaintiffs, including interest on the verdict, and the plaintiffs 
excepted and appealed. 

The court signed judgment upon the verdict for $1,000 and costs, and 
the defendants excepted and appealed. 


G. T. Carswell and Joe W. Ervin for plaintiffs. 
Guthrie, Pierce & Blakeney for defendants. 


Barnuiwt, J. Plaintiffs’ exception to the refusal of the court to sign 
judgment allowing interest upon their recovery cannot be sustained. 
It was within the province of the jury to allow interest. The jury 
having failed to do so, the court had no power to enlarge the verdict. 
Parrish v. Hartman, ante, 248. 

G. O. Doggett, the trustee, testified that he did not attend the fore- 
closure sale and that Mr. Blakeney took his place at the trustee’s sale 
and sold it as his agent. The record discloses the following admission: 
The defendants admit that W. S. Blakeney, attorney for the defendants 
in this case, bid in the land at the foreclosure sale on 5 September, 
1932, as agent for the Doggett Lumber Company. In this connection, 
Lee Grier, witness for the defendants, testified: “If somebody else had 
put in a bid for $1,050 at the foreclosure sale, we would have possibly 
raised it as high as $1,237.” Thus, it appears that Wihes v. Trustee 
Corp., 209 N. C., 832, is not in point. In that case the vendor did not 
act as agent for the purchaser. The attorney for the trustee merely 
received a bid by telephone from the holder of the note and announced 
the bid at the sale. He was not the agent of the cestui que trust and 
did not purport to act as such. Here, it is admitted that W. S. Blakeney 
was agent both for the seller and for the buyer. 

There are a number of decisions of this Court holding consistently 
that where the trustee or mortgagee, or his agent, purchases property at 
a foreclosure sale under the terms of the trust deed or mortgage, either 
for himself or another, the trustor may elect t6 treat the sale as a nullity 
and demand a resale as against the trustee or mortgagee, or his agent, 
or purchasers from them with notice, even though competitive bidding 
at the sale was not discouraged and the purchase price represented the 
fair market value of the property at the time of the sale, and the trustor 
was present at the sale and made no objection thereto. Lockridge v. 
Smith, 206 N. C., 174; Gibson v. Barbour, 100 N. C., 191; Owens v. 
Mfg. Co., 168 N. C., 897; Roberson rv, Matthews, 200 N. C., 241; dMor- 
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ris v. Carroll, 171 N. C., 761; Brothers 1. Brothers, 42 N. C., 149; Boyd 
v. Hawkins, 37 N. C., 308. 

This rule is adhered to, not because there is, but because they may 
be, fraud. It is the duty of the trustee in making a sale to obtain the 
high dollar. It is the duty of a person representing a purchaser to ac- 
quire the land at as reasonable a price as possible. When the same per- 
son is both the seller and the buyer there is a conflicting, antagonistic, 
interest and duty which the law condemns. This practice has been en- 
gaged in by many good men whose characters are above reproach. Even 
so, the practice cannot be approved for the reason that it opens the door 
for fraud and oppression. At all times the trustee selling under the 
power of sale contained in the trust deed should be and remain at arm’s 
length to the buyer. 

In this case the defendant had just invested more than $500.00 in 
purchasing a first mortgage upon the premises. The individual defend- 
ant, who was trustee, is the president and treasurer of the corporate 
defendant. The corporate defendant held a second mortgage upon the 
premises for $1,237.55 and interest for more than twelve months. The 
property was bid in for the corporate defendant by the agent of the 
trustee for $1,000, which is about 60 per cent of the indebtedness then 
due thereon. Even before the trustee’s deed to the corporate defendant 
had been filed for recordation it had given an option on the property 
to another for $2,225. While there is no evidence of actual fraud, and 
the Court does not mean to suggest any, these circumstances indicate 
that the foreclosure sale was not had under circumstances which meet 
the approval of a court of equity under the former decisions of this 
Court. | 

The defendant Doggett Lumber Company, through the foreclosure 
deed from the trustee, became the apparent owner in fee of the premises 
in controversy. This being true, the plaintiffs, through the conduct of 
the defendants in conveying the property to a third party are precluded 
from a recovery of their land. The only other remedy left to them is 
the one they now seek to pursue, that is, to recover damages for the 
wrongful alienation of their lands by the defendants. 

In their brief the defendants contend that it was error for the court 
below to submit the fifth issue to the jury. This issue was raised upon 
the pleadings and there was sufficient evidence to justify its submission 
to the jury. Such contention on the part of the defendants would seem 
to be an attack upon the deed executed by the Doggett Lumber Com- 
pany to the purchaser. It would not seem to help the position of the 
defendant to assume that, having acquired the title in the manner dis- 
closed by the record, such title was thereafter conveyed to a third party 
under circumstances which would subject the vendee to a suit for its 
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recovery. The evidence, which was apparently accepted by the jury, 
though contradicted by other testimony, tends to show that the plain- 
tiffs sought to redeem their property after the option was given by the 
defendant, but before the execution of the deed, and that the defend- 
ants then, and at all times thereafter, refused to permit a redemption 
upon the plea that they were already bound by an option to convey the 
property to James R. Davis. 

The agent for the trustee in making the sale, having acted as agent 
for the cestwu: que trust in purchasing the property, the relationship of 
mortgagor and mortgagee existing between the plaintiffs and the defend- 
ants was not destroyed. Owens v. Mfg. Co., 168 N. C., 397; Gibson v. 
Barber, 100 N. C., 192; Lockridge v. Smith, supra. It follows that the 
plaintiffs’ cause of action arose at the time the corporate defendant, 
acting under the trustee’s deed, which purported to convey a fee simple 
title to it, ahenated said title and conveyed said property to a third 
party. Plaintiffs’ action was instituted within three years thereafter 
and is not barred by the statute of limitations. 

There is some evidence in the record to the effect that the plaintiffs 
admitted to the defendants after the sale that they were unable to pay 
the debt or to redeem the property, and acquiesced in the sale. This 
testimony is sharply contradicted by that of the plaintiffs, which tends 
to show that they had actually made arrangements to redeem the prop- 
erty, but that the defendants sold the same before they were permitted 
to do so. It does not appear that waiver or estoppel is adequately 
pleaded by the defendants. In any event, the facts have been deter- 
mined adversely to the defendants by the jury’s answer to the sixth 
issue. 

The contract alleged by the plaintiffs that the defendants agreed to 
give them actual notice of the date of sale was without consideration 
and unenforceable. The submission of an issue thereon, however, could 
not be held for prejudicial error. 

On plaintiffs’ appeal, the refusal of the court to sign judgment allow- 
ing the plaintiffs interest upon their recovery was in accord with the 
decisions of this Court. Parrish v. Harlman, ante, 248. 

Upon an examination of all the exceptions contained in the record 
we find 

On plaintiffs’ appeal, no error. 

On defendants’ appeal, no error. 
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ARNOLD LOFLIN, By His NExtT FRIEND, ANNIE LOFLIN, v. HIGH POINT, 
THOMASVILLE & DENTON RAILROAD COMPANY. 


(Filed 15 December, 19387.) 


1. Master and Servant § 14a—Evidence of master’s negligence, resulting 
in injury to servant, held sufficient to be submitted to jury. 

The evidence tended to show that plaintiff, in the course of his employ- 
ment working with a crew putting new crossties under defendant’s tracks, 
was required to step across rails which had been jacked up in order to 
take out the old ties and replace them, that as he was walking across the 
jacked-up tracks holding one end of a crosstie, the rail dropped down on 
his foot, mashing it, and that the rail fell because the “jack was not under 
it right.’ Plaintiff alleged that the “track was carelessly and negligently 
jacked up so that the jack was not under the rail as far as it should have 
been” for safety. Held: Under the allegations, the evidence, viewed in the 
light most favorable to plaintiff, was sufficient to have been submitted to 
the jury. 

2. Master and Servant § 17—Plaintiff held not barred by assumption of 
risk as matter of law under the evidence. 


Plaintiff’s evidence tended to show that as he was walking across a 
track in the scope of his employment, the track, which had been jacked 
up in order to replace the crossties, fell and injured plaintiff’s foot. Held: 
Defendant’s contention that upon plaintiff’s own evidence, plaintiff as- 
sumed the risk as a matter of law, cannot be sustained, since the evidence 
does not justify the court in holding that the danger was so obvious and 
imminent that plaintiff realized, or by the exercise of due care could 
have realized the danger. 


BARNHILL, J., dissenting. 


WINBORNE, J., concurs in dissent. 


APPEAL by plaintiff from Sink, J., at May Term, 1937, of Davipson. 
Reversed. 


J.F. Spruill for planttff, appellant. 
Lovelace & Kirkman and Phillips & Bower for defendant, appellee. 


Scuxencxk, J. This is a civil action to recover damages for personal 
injuries to the plaintiff alleged to have been proximately caused by the 
negligence of the defendant. 

When the plaintiff had introduced his evidence and rested his case, 
the defendant moved for judgment as in case of nonsuit (C. S., 567), 
which motion was allowed, and from judgment accordant therewith the 
plaintiff appealed to the Supreme Court, assigning as error the ruling 
and judgment of the court. 
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The evidence tended to show that the plaintiff was employed by the 
defendant as a section hand, and on.14 July, 1936, was engaged in 
helping the section force put in new crossties under a sidetrack of the 
defendant at Cunningham’s brickyard, and that his duties required 
him to help two other section hands carry the new crossties from the 
west side of the sidetrack to the east side thereof to be put in the side- 
track from the east side; that the two other section hands carried the 
front end of the crossties which were laid across a stick, each hand sup- 
porting one end of the stick, and the plaintiff carried the rear end of 
the crossties, resting the end thereof “against his stomach”; that the 
east rail of the sidetrack had been elevated eight or ten inches by a jack 
to permit the removal of old ties and the placing of new ties, and that 
as the plaintiff was crossing the sidetrack, carrying a tie, and after the 
other two section hands had placed the front end of the tie upon the 
ground on the east side of the east rail of the sidetrack, and as the 
plaintiff was stooping to place the rear end of the crosst:e on the ground, 
but before he had let loose of the tie, the east rail of the sidetrack 
dropped down upon the foot of the plaintiff, mashing it. 

The complaint includes, among others, the following allegations of 
negligence: ‘“(a) In that the defendant company negligently failed 
and neglected to provide plaintiff with a safe and suitable place in 
which to perform his work,” and “(f) In that the east rail of said side- 
track was carelessly and negligently jacked up so that she jack was not 
under the rail as far as it should have been in order to permit the plain- 
tiff safely to pass over same.” 

The plaintiff testified : 

“Q. What, if you know, caused the rail to fall? 

‘A. The jack was not under it right. 

“Q. Who directed you to carry the ties across there to where the rail 
was jacked up? 

“A. The section foreman, Mr. Irvin Snider. 

“Q. Who directed the rails to be jacked up there that day? 

“A. Irvin Snider. In my opinion the rails had been jacked up about 
thirty minutes before the accident.” 

And on cross-examination the plaintiff testified : 

“Q. I ask you if you didn’t drop your crosstie on the rail? 

“A. No, sir. 

“Q. What did you do with your end of the crosstie? 

“A. I throwed it down on the other side of the rail. 

“Q. You threw it down on the rail and that knocked the jack off the 
rail on your foot?” 

“A. No, sir, I never threw it on the rail. 

“Q. Threw it off on the other side of the rail? 

“A. Yes, sir. 
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“Q. Threw it off on the side of the rail the other man put it on? 

“A. Yes, sir. 

“Q. Did it hit the rail at all? 

“A, No, sir. 

“Q. Will you swear, then, that your crosstie didn’t hit the rail or 
any other crosstie along the rail? 

“A. No, sir, it never hit nothing. 

“Q. Then the falling of your crosstie had nothing to do with the rail 
falling? 

“A. No, sir. I had been working with these same men most of the 
time for 18 months, doing the same kind of work, but had never carried 
crossties across rails jacked up before. I did not help to jack the rails 
up, but knew they were jacked up. At the time I put my foot under 
the rail I was walking across with a tie and just stepped under it. The 
rail fell and I dropped my end of the tie. 

“Q. You mean to say the rail fell before you dropped your end of 
the tie? 

“A. Yes, sir. 

“Q. You were not looking at the rail, were you? 

“A. I was looking at my tie.” 

We are of the opinion, and so hold, that under the allegations of neg- 
ligence the evidence, viewed in the light most favorable to the plaintiff, 
was sufficient to carry the case to the jury upon the issue of the defend- 
ant’s actionable negligence. 

The evidence of the plaintiff does not establish such contributory neg- 
ligence as would justify the court in holding as a matter of law that the 
plaintiff’s action was barred thereby. 

The contention of defendant that, upon the plaintiffi’s own evidence, 
the plaintiff assumed the risk of being injured in the manner and way 
in which he was injured is untenable. “The doctrine of assumption of 
risk is dependent upon the servant’s knowledge of the dangers incident 
to his employment and the ordinary risks he is presumed to know. But 
extraordinary risks, created by the master’s negligence, if he knows of 
them, will not defeat a recovery, should he remain in service, unless the 
danger to which he is exposed thereby is so obvious and imminent that 
the servant cannot help seeing and understanding it fully, if he uses 
due care and precaution, and he fails, under the circumstances, to exer- 
cise that degree of care for his own safety which is characteristic of the 
ordinarily prudent man.” Pigford v. R. R., 160 N. C.,, 98; Cherry v. 
R. #., 174 N. C., 268. The danger to which the plaintiff was exposed, 
under the evidence in this case, cannot be said to be “so obvious and 
imminent” that he could not help seeing and understanding it. The 
danger was more or less latent, and the evidence does not justify the 
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court in holding as a matter of law that the plaintiff realized, or by the 
exercise of reasonable care could have realized, it before the injury 
occurred. 

The judgment of the Superior Court is 

Reversed. 


Barnuiit1, J., dissenting: There are three reasons why I cannot con- 
cur in the majority opinion of the Court im this case. 

1. In carrying the new crossties from the place where they were piled 
to the point where they were to be used in replacing old crossties, the 
plaintiff and his fellow servants who were carrying the crossties, could 
have crossed the track at the point where the new crossties were piled 
and then proceeded up the east side of the track to the point where 
they were to be used. Instead, they walked up the west side of the track 
and crossed at the point where the rails were jacked up. The plaintiff 
had the choice of two ways. Instead of taking the one that was safe he 
followed the way that involved danger. 

2. The section crew at the time of this accident was engaged in re- 
pairing the defendant’s railroad track by removing od crossties and 
replacing them with new ones. The usual and customary manner in 
which this work is done is to Jack up the rail. This is a necessary part 
of the work. Any danger connected therewith is naturally incident to 
the employment and the employee assumes all danger which is naturally 
incident to the work he is employed to do. 

3. There is no evidence of negligence. The only evidence with respect 
thereto 1s the statement of the plaintiff to the effect that “the jack was 
not under it right.” He testified that he did not help put the jack 
under the rail and he does not testify that he saw it after the rail was 
jacked up. His statement is a conclusion, pure and simple. Was the 
head of the yack only partially under the rail m such manner that it 
would slip off? As to this, no witness speaks. Was the base of the jack 
placed upon an insecure foundation, so that it shpped and caused the 
rail to fall? As to this, the record is silent. Did some other employee 
strike the handle of the jack and cause it to fall? We are not told. 
Was the catch on the jack defective or insecurely fixed, by reason of 
which the rail fell? No witness undertakes to say. Jfor the jury to 
find that the defendant was negligent, upon the evidence in this record, 
it would have to enter the field of surmise and conjecture. If the plain- 
tiff did not know and does not undertake to tell us in waat respect ‘“‘the 
jack was not under it right,” how could the jury tell, and how are we to 
say that his conclusion is correct ? 

In my opinion the judgment of nonsuit entered in the court below 
should be sustained. 


Winporng, J., concurs in dissent. 
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LUCILLE DOGGETT (Wipvow), NORMAN DOGGETT, CUMELIA DOGGETT 
(CHILDREN OF THE DECEASED), v. SOUTH ATLANTIC WAREHOUSE 
COMPANY, EMPLorEer, AND GENERAL ACCIDENT, FIRE & LIFE AS- 
SURANCE CORPORATION, CARRIER. 


(Filed 15 December, 1987.) 


1. Master and Servant § 37— 


The North Carolina Workmen’s Compensation Act should be liberally 
construed to effectuate its purpose, and compensation should not be denied 
by technical, narrow, or strict construction. 


2. Master and Servant § 52— 


In a hearing before the Industrial Commission, the evidence which 
tends to support plaintiff’s claim should be considered in the light most 
favorable to him, and he is entitled to every reasonable intendment 
thereon and every reasonable inference therefrom. 


3. Master and Servant § 40b—-Evidence held to support finding that dis- 
ease resulted naturally and unavoidably from accident. 


The evidence before the Industrial Commission tended to show that 
the deceased employee, for whose death compensation was sought, had 
been in exceptionally good health up to the time of the accident, that he 
fell from a platform, breaking his leg, and lay where he fell for about 
half-hour, exposed to the cool weather, that he was then discovered and 
carried into the office, where he had to wait some two hours for medical 
attention. There was expert opinion testimony to the effect that the 
exposure was a contributing factor causing acute nephritis resulting in 
death, and that the accident and exposure accelerated the employee’s 
death. Held: The evidence is sufficient to support the finding of the 
Industrial Commission that the disease resulted naturally and unavoid- 
ably from the accident, N. C. Code, 8081 (i). subsees. (f), (j). 

4, Master and Servant § 55d— 


The finding of fact of the Industrial Commission that the disease caus- 
ing an employee’s death resulted naturally and unavoidably from an 
accident is conclusive on appeal when supported by competent evidence. 


Appreay by defendants from Sink, J., 20 September, 1937, Civil Term 
of Guitrorp. Affirmed. 

On 2 January, 1937, application was made to the North Carolina 
Industrial Commission by the plaintiffs herein for a hearing in this mat- 
ter; that notice of hearing was given and a hearing had at Greensboro, 
N. C., in Guilford County, 8 March, 1937, before Hou. J. Dewey Dor- 
sett, Commissioner of the North Carolina Industrial Commission; that 
evidence was taken at said hearing. Upon the record an opinion by 
said Commissioner was entered containing the findings of fact, conclu- 
sions of law, and award rendered in favor of plaintiffs. 

The evidence in part: Gaither Doggett was an employee of the de- 
fendant, South Atlantic Warehouse Co., as truck driver, lifting cotton 
or anything. He had been in their employ some 10 years. He weighed 
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215 pounds, fine physical appearance and had never lost any time in 
performing his work, He was injured on 17 Septemer, 1936, about 
7:30 p.m. while at work, slipped and fell some five or six feet from a 
platform and broke his leg. He lay where he fell, exposed to the 
weather, about half an hour and was carried into the office and stayed 
there about two hours—an hour waiting on the doctor, who gave him 
first aid—before he received medical treatment. The weather was cool 
and it was cold enough to wear a topcoat or overcoat. [lis wife testified 
that they had been married 18 years and had three children and he bad 
never been sick and never lost a day from work in the 18 years. The 
injury occurred on 17 September and he died on 26 November, 1936. 

Dy. P. A. Shelburne testified, in part, that after giving him treatment 
he went home and came to his office probably once a week. One of his 
family said he was not getting along so well and in consequence he saw 
him and sent him to the hospital. Dr. Shelburne further testified that 
in his opinion the “accident and the exposure probably shortened the 
man’s life,” that the “injury aceclerated his death.” Dr. W. W. Harvey, 
who stated that he had studied acute nephritis extersively, declared 
that the “accident (was a) factor” operating as the cause of death, and 
that considering the accident and the exposure as the ceuse of the fatal 
acute nephritis was “a very reasonable explanation.” Dr. J. F. Reg- 
ister stated that exposure would be a definite predisposing factor in 
causing acute nephritis. Dr. Fred M. Patterson gave evidence to the 
effect that “the exposure and the trausma could be disposing causes” to 
acute nephritis. 

Appheation for review by the Full Commission was given by the 
defendants in apt time. Said review was held before the Full Com- 
mission on 18 June, 1937, at Raleigh, N.C. Thereafter an award by 
the Full Commission was entered in favor of plaintiffs. Notice of 
the award was given to all parties, and the award, together with the 
findings of fact and conclusions of law of the Full Commission were 
duly filed. Thereafter notice of appeal to the Superior Court for 
Guilford County was given by defendants to plaintiffs, through their 
counsel, and to the North Carolina Industrial Commission. The record 
in this action was certified by the secretary of the North Carolina In- 
dustrial Commission to the Superior Court of Guilford County, where 
it was docketed and heard before the presiding judge at the 20 Septem- 
ber Civil Term, 1937, upon the record. The judge of the Superior 
Court entered a judgment finding no error in the award of the Indus- 
trial Commission and affirming the award. Defendauts excepted, as- 
signed error, ald appealed to the Supreme Court. 





Brooks, McLendon & Holderness for plaintiffs. 
Sapp & Sapp for defendants. 
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Crarxson, J. The defendants admit: “That on and prior to 17 Sep- 
tember, 1936, Gaither Doggett was an employee of the South Atlantic 
Warehouse Corporation; that on that date the employer had more 
than five elnplovees and that the General .\ccident Fire and Life As- 
surance Corporation, Limited, was the carrier, and admit a weekly 
wage of $12.50.” 

The only question involved on this appeal is, Is there competent 
evidence to support the Industrial Commission’s finding of fact that 
the disease from which the deceased died resulted naturally and un- 
avoidably from an accident which arose out of and in the course of 
his employment? We think so. 

N. C. Code, 1935 (Michie), see. 8081(1) f, is as follows: “ ‘Injury 
and personal injury’ shall mean only injury by accident arising out of 
and in the course of the employment, and shall not include a disease 
in any form, except where it results naturally and unavoidably from 
the accident.” 

Sec. 808141) j: “The term ‘death’ as a basis for a right to compen- 
sation means only death resulting from an injury.” 

In Johnson v. Hosiery Co., 199 N. C., 88 (40), it is said: “It is fur- 
ther provided in. section 60 that the award of the Commission ‘shall be 
conclusive and binding as to all questions of fact. However, errors 
of law are reviewable. It is generally held by the courts that the vari- 
ous compensation acts of the Union should be liberally construed, to 
the end that the benefits thercof should not be denied upon technical, 
narrow, and strict interpretation.” ice v. Punel Co., 199 N. C., 154 
(157); Southern v. Cotton Mills Co., 200 N. C., 165 (169); Aycock v. 
Cooper, 202 N. C., 500 (504). The evidence which makes for plain- 
tiff’s claim, or tends to support his cause of action, is to be taken in its 
most favorable light for the plaintiff, and he is entitled to the benefit 
of every reasonable intendment upon the evidence, and every reasonable 
inference to be drawn therefrom. Southern v. Cotton Mills Co., supra; 
LTildebrand v. Furniture Co., ante, 100. 

“The definition of injury given in sec. 2(f) also provides that ‘it 
shall not include a disease in any form, except where it results naturally 
and unavoidably from the accident.’ In applying this (Thompson v. 
Williams, 1 N. C., Iudustrial Commission, 124, approved in 200 N. C., 
463) . . . the Commission evinced a willingness to construe defi- 
nitions liberally. Plaintiff, a truck driver, sustained an injury to his 
eye while cleaning a carburetor. The injury irritated his eye and re- 
sulted in ulcer. Seven days after the accident the plaintiff was treated 
by a doctor, who gave the plaintiff some lotion to use. He visited the 
doctor three times. Then gonorrhea opthalmia showed up, which was 
on the thirteenth day after the accident. As a result of the infection 
the plaintiff lost one eye and suffered a partial loss of use in the other 
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eye. Compensation was allowed. . . . This lberal construction 
tends to effectuate the general purpose of the Workmen’s Compensation 
Act.” 8 N.C. Law Review, 421. 

The opinion of the Full Commission, in part, is as follows: “The 
defendants attorney insisted upon each of the doctors answering if, in 
their opinion, the diseased condition of the plaintiff’s deceased was the 
result of the accident and came on naturally and unavoidably. The 
Full Commission is convinced that the nephritis was aggravated by the 
plaintiff’s injury by accident and that the plaintiff's entire condition 
was accelerated, aggravated, or complicated by the exposure to the cool 
weather. The plaintiff lay exposed for approximately thirty minutes 
following his accident. One witness testified that it was cool enough to 
wear a topcoat. Dr. Harvey testified that he had examined the authori- 
ties thoroughly before testifying and that he found that exposure was 
a contributing cause to nephritis. He testified, in part: ‘If that (acci- 
dent) didn’t do it, I wonldn’t know any way to explain it. The editor 
in 19 A. L. R., 96, says: ‘It is an established rule that the fact that an 
employee was suffering from a diseased condition does not necessarily 
bar him from a right to compensation in case of injury and disability, 
but that an award may be had in case of disability which was prox1- 

mately caused by an accident or personal injury arisiug out of and in 
the course of the employment, which accelerated or azgravated an ex- 
isting disease.” On page 104 of A. L. R. we find the following cita- 
tion: ‘In Pinyon Queen Min, Co. rv. Industrial Commission (1922), 
Utah, 204 Pac., 323, where the act provided that personal injury should 

“not ‘inelude a disease except as it shall result from the injury,” an 
allowance of compensation for the full term of disability was sustained, 
although a dormant syphilitic condition was accelerated and prolonged 
the period of disability.” In 28 A. L. R., 205, the editor says: ‘The 
established rule . . . has been affirmed in a number of recent cases.’ 
Annotations in 19 A. L. R., 95; 28 A. L. R., 204, and 60 A. L. R., 1299, 
citing cases from almost every state in the Union, state the following 
rule: ‘It is an established rule that the fact that an employee was suffer- 
ing from a diseased condition does not necessarily bar aim from a right 
to compensation In ease of injury and disability, but that an award 
may be had in case of a disability which was proximately caused by an 
accident or personal injury arising out of and in the course of the em- 
ployment which accelerated or aggravated an existing disease” ” U.S. 
Casualty Co. v. Smith, 384 Ga. Appeals, 363, 129 S. E., 880, at p. S84: 
Maryland Casualty Co. v. Brown, 48 Ga. Appeals, 822, 173 5. E., 925; 

Pruitt v. Ocean Accident and Guaranty Corp., 48 Ga. Appeals, 730, 173 
S. E., 2388; U. 8. Casualty Co. «. Matthews, 35 Ga. Appeals, 526, 136 
S. E., 875; Winchester Milling Corp. v. Sencindiver, 148 Va., 388, 138 
S. E., 479; Fenton v. The Ship Kelvin (1925), 2 K. B., 478, 14 British 
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Ruling Cases, 487; Rickstadt v. Dept. of Lab. and Ind., 180 Wash., 391, 
41 Pace. (2d) 391; Stonek v. Glen Alden Coal Co., 105 Pa., 189, 160 Atl, 
154; U. 8S. Fid. and Guar. Co. ». Maddox. 52 Ga, Appeals, 416, 183 
S. E., 570. 

For instances where compensation has been allowed for disability due 
to nephritis and for a discussion of the causes of such disease, see (7. S. 
Cast Iron Pipe and Foundry Co. v. Hartley, 217 Ala., 462, 116 Sou., 
666 (burns cause of nephritis); United Paper Board Co. v. Lewis, 65 
Ind. Ap., 356, 117 N. E., 276 (exposure cause of nephritis), and cases 
grouped under the .A. L. R. Annotations, supra, and 73 A. L. R., 532. 

In the case of Schneider v. Travelers Ins. Co. (la. App., 1937), 172 
Sou., 580, where a traumatic injury to a carpenter was a contributing 
cause of his disability from an arthritic condition of the hver, it was 
held that recovery under the Compensation .\ct was authorized, not- 
withstanding that his disability was aided and aggravated by focal in- 
fection produced by tonsils, teeth and germs. In Doherty v. Grasse 
Isle Twp., 205 Mich., 592, 172 N. W., 596, an injury to the employee’s 
foot was a contributing cause of his death, although the immediate 
cause was obstruction of the bowels, and it was held that compensation 
was properly allowed. 

It is well settled in this jurisdiction that the findings of fact of the 
[ndustrial Commission in a hearing before it are conclusive upon appeal 
when there 1s sufhcient competent evidence to support the award. Brown 
uv. Ice Co., 203 N. C., 97 (100). In the present case we think there was 
sufficient competent evidence to support the finding of fact that the dis- 
ease from which Gaither Doggett died resulted “naturally and = un- 
avoldably from the accident.” 

For the reasons given, the judgment is 

Affirmed. 





M. L. JONES, A TAXPAYER OF ALAMANCE COUNTY, ON BEHALF OF HIMSELF AND 
ALL OTHER TAXPAYERS OF ALAMANCE COUNTY WHO MaAyY DESIRE To JOIN 
WitH Him, v. ALAMANCE COUNTY, anp WADE H. HUFFMAN, W. R. 
SELLARS, L. E. GUTHRIE, W. E. STAINBACK, anno W. L. MCPHER- 
SON, BOARD OF COMMISSIONERS FOR THE COUNTY OF ALA- 
MANCE, DEFENDANTS. 


(Filed 15 December, 1937.) 


Taxation § 38a—aAction to restrain issuance of bonds is properly dismissed 
after the thirty-day period prescribed by statute. 
Where it is established that a proposed bond issue of a county was duly 


advertised and notice to citizens and taxpayers duly published as required 
by the County Finance Act (ch. 81, Public Laws of 1927), as amended, 
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C. S., 1884), and that the issuance of the bonds was ratified by act of the 
Legislature prescribing that no action should be instituted attacking the 
validity of the bonds and no suit should be maintained to restrain the levy 
or collection of taxes to pay same after the expiration of thirty days from 
the ratification of the act. an action instituted more than thirty days 
after the publication of the bond order and the ratification of the public- 
local act is properly dismissed, the action being barred by see. 20 of the 
County Finanee Act. by the bond ordinance, and by the provisions of the 
publie-loeal act. and plaintiff taxpayer has lost his right to controvert the 
fact declared in the resolution authorizing the bond issue that the indebt- 
edness to be funded by the proposed bonds was incurred for the construc- 
tion of roads and bridges in the county. 


Arrkan by plamtiff from Bone, J.. at August Term, 1937, of 
ALAMANCE. Affirmed. 

This was an action to restrain the issue of bonds by the county of 
Alamance for the purpose of refunding certain note indebtedness of the 
county, and to restrain the levy of tax to pay the interest and principal 
of said bonds. 

At the trial below it was agreed that the pleadings in the action should 
constitute the evidenee in the ease, and that the court might find the 
facts from said pleadings and render judgment thereon. 

Pursuant to this agreement, the court found the facts and entered his 
conclusions of law thereon as follows: 

“1, That between the dates of 5 January, 1920, and 12 September, 
1930, both dates inclusive, the defendant Alamance County borrowed 
‘arious sums of money and issued the negotiable promissory notes of the 
county for the moneys so borrowed, and that the prorissory notes so 
issued and which are involved in this action are described in plaintiff's 
complaint and amount to the sum of $33,040.78. 

“2. That at a meeting of the board of commissioners of Alamance 
county held on 18 January, 1987, an order was introduced under the 
provisions of the County Finance Act, as amended, authorizing the issu- 
ance of bonds of Alamance County in an amount not exceeding $30,000 
for the purpose of funding a hke amount of the prmeipal of the sub- 
sisting note indebtedness mentioned in the preceding paragraph. Said 
order provides that a tax sufficient to pay the principal and interest 
of such bonds when due shall be annually levied and collected. A eopy 
of said bond order, together with the notice appended thereto, as re- 
quired by see, 16 of the County Finanee Act, as amended, was duly 
published on 21 January, 1937, in The Daily Times-N eves, a newspaper 
published in Alamance County. At a meeting held on L February, 
1937, the day fixed for the public hearing upon said bond order, the 
board of commissioners of .\]Jamance County finally passed said bond 
order, and a copy of said bond order, together with the notice appended 
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thereto as required by see. 19 of the County Finanee .\ct, as amended, 
was duly published on 3 February, 1957, and on 10 February, 1987, in 
said The Daily Times-News, said bond order recites that the above men- 
tioned note indebtedness was legally incurred before 20 March, 1931, for 
the construction of roads and bridges in such county, all constituting 
necessary expenses of the county, but the records of the county contain 
no evidence showing the purpose or purposes for which the note indebt- 
edness was incurred or the purpose or purposes for which the moneys 
received for the notes were used. 

“3, That the notice appended to said bond order and published with 
said bond order on 21 January, 1987, as above set forth, provides that 
any citizen or taxpayer may protest at a meeting of the board of county 
commissioners of .\lamance County to be held at 10 o’clock a.m., 1 Feb- 
ruary, 1937, or an adjournment thereof, against the issuance of the pro- 
posed funding bonds, authorized to be issued by said bond order, A 
meeting of said board was held at said time to receive such protests, and 
at said meeting neither plaintiff nor any citizen or taxpayer of Alamance 
County, nor any other person, appeared, cither in person or by attorney. 
to protest against the issuance of said funding bonds, nor was any protest 
in writing presented at said meeting by any citizen or taxpayer of .\la- 
mance County or by any other person, nor has any such protest been 
recelved at any time by the board of commissioners of .\lamance County. 
The notice appended to said bond order and published with said bond 
order as finally passed on 3 February, 1937, and on 10 February, 1937, 
as above set forth, provides that anv action or proceeding questioning 
the validity of said bond order must be commenced within 30 days after 
its first publication. No action or proeceding of any kind questioning 
the validity of said bond order was commenced within 30 days after 
3 February, 1937, the date of the first publication of said bond order 
as finally passed, nor has any such action or proceeding been com- 
menced at any time prior to the institution of this action by the filing of 
plaintiff’s complaint herein on 3 June, 1937. 

“4. That the General Assembly of North Carolina, by an act passed 
at its regular session in 1937 and ratified 27 February, 1937 (chapter 
129 of 1987 Public-Loeal Laws), found and declared that the note indebt- 
edness mentioned in the first paragraph of these findings of fact was 
legally incurred for the construction of roads and bridges in the county, 
and all of said indebtedness is by said act validated and confirmed and 
declared to be valid, subsisting indebtedness of the county, ¢reated for 
necessary expenses and for special purposes with the special approval of 
the General .\ssembly. Said act further provides that in each year 
while any of the proposed funding bonds shall be outstanding, there 
shall be levied upon all taxable property in the county a special tax 
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sufficient to pay the interest on said bonds as the same shall fall due, 
and also sufficient to provide for the creation of a special fund for the 
payment of the principal of said bonds at or before their maturity, which 
tax shall be in addition to all other taxes authorized or limited by law, 
and by said act the General Assembly does give its special approval to 
the levy of said tax for said special purposes. Said act of the General 
Assembly further provides that any action or proceeding in any court 
to set aside said bond order or to obtain any other relief upon the ground 
that said bond order is invalid, or that the notes to be funded are in- 
valid, and any action or proceeding in any court to restrain or enjoin 
the levy of the special tax provided for in said act and in said bond order 
must be commenced within 30 days after the ratifieation of said act, and 
that after the expiration of said period of hmitation, no right of action 
or defense founded upon the invalidity of said bond order or questioning 
the power or the authority to levy the special tax provided for in said 
act and in said bond order, shall be asserted, nor shall the validity of 
said bond order or the power or authority to levy said tax be open to 
question in any court upon any ground whatever, exc2pt in an action 
or proceeding commenced within said period. No action or proceeding 
to set aside said bond order or to obtain any other relief upon the ground 
that said bond order is invalid, and no action to enjoin the levy of the 
special tax approved and authorized by said bond order and by said act 
of the General Assembly was commenced in any court within said period 
of 30 days after 27 February, 1937, the date of the ratification of said 
act, nor has any such action or proceeding been commenced at any time 
prior to the institution of this action by the filing of plaintiff’s complaint 
herein on 3 June, 1987.” 

From the foregoing facts the court legally coneludes : 

“1. That the finding and declaration of the General Assembly of 
North Carolina in the act ratified 27 February, 1937, taat the indebted- 
ness to be funded by the issuance of said $30,000 funding bonds was 
incurred for the construction of roads and bridges in said county, are 
conclusive and finally determine that such indebtedness was incurred for 
the construction of roads and bridges in said county, and such finding 
and declaration are binding upon and may not be reviewed by this court. 

“2. That, by said act of the General Assembly of North Carolina, 
ratified 27 February, 1937, the special approval of the General Assembly 
was given to the levy of a special tax sufficient to pay the interest upon 
the bonds*which Alamance County proposes to issue to fund the note 
indebtedness mentioned in the first paragraph of the findings of fact, and 
also sufheient to provide for the creation of a special fund for the pay- 
ment of such bonds at or before their maturity, which tax shall be in 
addition to all other taxes authorized or limited by law. 
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“3. That the plaintiff and all other taxpayers and citizens of Ala- 
mance County are barred from maintaining this or any similar action by 
the provisions of sec. 20 of the County Finance Act, as amended. 

“4. That the plaintiff and all other taxpayers and citizens of <Ala- 
mance County are barred from maintaining this or any similar action 
by the provisions of said act of the General Assembly of North Carolina, 
ratified 27 February, 1937.” 

It was thereupon adjudged that Alamance County had authority to 
issue the $30,000 funding bonds and to levy tax sufficient to pay the 
principal and interest thereon. 

From this judgment plaintiff appealed. 


Carr & Vernon for plaintiff, appellant, 
Rhodes & Shoffner for defendants, appellees. 


Devin, J. The admissions of the parties and the findings of the court 
below establish the fact that in accord with the appheable provisions of 
the County Finance Act (ch. 81, Public Laws of 1937, and amendments 
thereto, C. S., 1834), the proposed issue of bonds was duly advertised, 
and notice to citizens or taxpayers was duly published, giving them 
opportunity to protest or object, and that no protest or objection by the 
plaintiff or any other person was made until more than the thirty days’ 
limitation fixed by the statute, and by defendant’s bond ordinance, and 
by chapter 129, Public-Local Laws of 1937, for the institution of action 
or proceeding to question the validity of the bonds, had expired. Hence, 
under the decision of this Court in Kirby v. Board of Commissioners of 
Person, 198 N. C., 440, 152 S. E., 165, upholding this limitation in the 
statute, plaintiff’s complaint was properly dismissed. 

In Kirby v. Board of Commissioners of Person, supra, it was said) 
Brogden, J., speaking for the Court: “The statute in plain and im- 
perative English provides that the validity of a bond ordinance shall 
not be open to question unless the suit is brought within thirty days 
after the first publication of notice. This statute is part of the act 
authorizing the ordinance, and hence all parts of the same statute must 
be read and construed together. The effect of the time limit is that, 
after the lapse of thirty days, if no suit has been instituted, the bond 
ordinance 1s deemed to be valid for all purposes.” 

Further, it appears that, while plaintiff seeks to controvert the facts 
recited in defendant’s bond ordinance and in the Act of 1927, that the 
indebtedness ordered to be funded was incurred for the construction of 
roads and bridges, his allegation is that there 1s no public record showing 
the purpose for which the indebtedness was incurred. It may well be 
doubted whether this is sufficient to raise the issue that the indebtedness 
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was not in fact incurred for that purpose, as definitely declared in the 
defendant’s bond ordinance. 

However, after due notice published in the manner preseribed by the 
statutes, the plaintiff has failed to objeet or protest, or to bring his 
action within the time limited, and may not now be heerd to controvert 
the facts declared by the board of commissioners of Alamance County in 
the resolution authorizing the funding of this indebtedness, or to ques- 
tion the validity of the bonds. 

Judgment affirmed. 





WILBUR G. SMITIT v. SWIFT & COMPANY anp SECURITY MUTUAL 
CASUALTY COMPANY. 


(Tiled 15 December, 1937. ) 


1. Master and Servant §§ 41, 42—Where partially disabled employee ob- 
tains other work, he is entitled to only 60 per cent of difference 
between new wage and wage before disability. 


Claimant was paid for total temporary disability under agreement of 
the parties. and thereafter, upon a hearing to determine whether total 
disability had terminated, an award was entered granting claimant com- 
pensation for partial permanent disability for the maximum period al- 
lowed by the statute, from which award neither party appealed. There- 
after claimant secured ofher employment and defendants filed petition to 
terminate payments for partial permanent disability. and introduced 
evidence of claimant’s other employment. but no evidence relating to 
change of physical condition of claimant. Held: The fect that claimant 
entered the employment of another employer constitutes a “change of 
condition” as contemplated in sec. 46 of the Compensation Act (8081 
fbbb]). and claimant was entitled as a matter of law only to 60 per eent 
of the difference between his average weekly wage in his new employ- 
ment and his larger average weekly wage before the disability, sees. 2 (i) 
and 80 of the act (N. C. Code, 8081 fll]). There was no evidence 
of “serious facial or head disfigurement under sec. 81 (N. C. Code, 8081 
{mm]). 

2. Master and Servant § 55d— 

The failure of the Industrial Commission to reduce partial permanent 
disability compensation to 60 per cent of the difference between the em- 
ployee’s average weekly wage before disability and his wage upon seeur- 
ing new employment is error of law and reviewable. 


APPEAL by claimant from Grady, J., at Chambers in Wilmington, 
19 February, 1937. From Brunswick. Affirmed. 


Burney & McClelland for claimant, appellant. 
Carr, James & LeGrand for defendants, appellees. 
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Scuencx, J. This is a proceeding under The North Carolina Work- 
men’s Compensation Act, chapter 120, Public Laws 1929, N. C. Code of 
19385 (Michie), section 8081 (h) et seg. The claimant was injured on 
16 February, 1933, when the automobile he was driving wrecked, causing 
an injury to his nose, lacerations on his right arm and separation of 
the sacro-iliac joint. As a result of said injury, the defendants paid 
claimant for temporary total disability under the provisions of an agree- 
ment dated 18 March, 1933, based upon an average weekly wage of 
$28.00, until September, 1934, at which time defendants requested a 
hearing for the purpose of determining whether the total disability had 
terminated, and, if so, the extent of the partial permanent disability 
of the claimant. This hearing was granted, and on 28 September, 1934, 
it was determined that plaintiff’s total disability had terminated on 
14 July, 1934, and the claimant was allowed 30 per cent partial perma- 
nent disability of a general nature, amounting to $5.04 per week for 
300 weeks, less the number of weeks for which claimant was paid com- 
pensation for total disability. The defendants and claimant accepted 
the provisions of this award without any appeal therefrom. 

On 15 February, 1936, defendants filed petition to have terminated 
the payments for partial permanent disability for the alleged reason 
that the claimant, Wilbur G. Smith, when injured as an employee of 
Swift & Company received a weekly salary of $28.00 per week, and 
since December, 1984, claimant as an employee of the Southern Oil 
Transportation Company has received a salary of approximately $28.00 
per week. Upon this petition hearing was had before Commissioner 
Jurney on 25 July, 1936, “at which time it was admitted that Mr. Smith 
entered the employ of the Southern Oil Transportation Company on or 
about 16 December, 1934, and that he remained in this employment until 
on or about 4 February, 1936, receiving for his services a weekly salary 
of approximately $26.80 per week; that during this period of time he 
received compensation for his injury on 15 February, 1933, of $5.04 per 
week.” It further appears that “the Commissioner finds as a fact that 
the defendants were paying the claimant for total disability, up until the 
award of Commissioner Wilson in September, 1934, during which time 
he was totally disabled; that thereafter his compensation was reduced 
to 30 per cent, or $5.04 a week, and the claimant remained out of em- 
ployment until December, 1934, sustaining himself upon the $5.04 per 
week. In December, 1934, claimant, through his own efforts, was suc- 
cessful in procuring another job that paid him approximately $28.00 per 
week, where he continued to work, as shown by the evidence offered at 
this hearing, until February, 1936. This Commissioner is of the opinion 
that if the claimant were suffering from a 30 per cent general disability 
in September, 1934, it being of a permanent nature, the fact that he 
procured work that paid him approximately the same wage that he was 
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receiving before the injury, which in all probability he carried on under 
pain as the result of his physical disability, and was able to earn a 
living, which the compensation of 80 per cent did not afford, the hearing 
Commissioner is of the opinion that he should not be denied compensa- 
tion heretofore awarded. . . . Furthermore, the Commissioner finds 
that in the hearing at Wilmington, 25 June, the defendants offered no 
evidence of a medical nature showing that there had been a change in 
the physical condition of the claimant, but defendants sought to use an 
entirely different ‘yardstick’ than used in September, 1934, before Com- 
missioner Wilson, and used the ‘yardstick’ of earnings, rether than deter- 
mining of the physical condition, the inference being that because he was 
earning more money that his physical condition had improved. There 
was no medical evidence to show, however, what pain the claimant had 
suffered in earning that money occasioned by the original injury. 

“Therefore, the Commissioner finds as a fact that there has been no 
change of condition of the claimant justifying any change in the award 
of Commissioner Wilson made in September, 1934.” 

Upon appeal by defendants to it, the Full Commission found as a 
fact that “there 1s no medical evidence that there has been a physical 
change in the claimant’s condition. There is the evidence that there has 
been a financial or employment change of the claimant,” and states that 
“the only real question is: Has there been a change in condition within 
the meaning of section 46? The answer is that there has been no change 
in the eclaimant’s physical condition, but fortunate improvement in his 
economic status,” and concludes its opinion thus: “The Full Commis- 
sion affirms the findings of fact, conclusions of law, and the award of the 
hearing Commissioner. The appeal is dismissed and the defendants 
will pay the cost of this hearing.” 

From the judgment of the Full Commission dismissirg the appeal to 
it, the defendants appealed to the Superior Court. 

The case came on for hearing before Grady, J., holding the February 
Term, 1937, of New ILlanover, and by consent judgment was rendered at 
chambers. at Wilmington, 19 February, 1937. The judgment is in part 
as follows: “The court is of the opinion that the defendants are entitled 
to have the award of 28 September, 1934, modified so that the weekly 
allowance to be paid to claimant shall be 60 per centum of the difference 
between his former and his latter weekly wage; and this modification 
should apply from the beginning of claimant’s second employment, to 
wit, 16 December, 1984. This cause is remanded to the Commission 
with direction that it enter an order in conformity with this judgment.” 

From this judgment claimant appealed to the Supreme Court, assign- 
ing as error the signing of said judgment. 

It will be observed that section 2 (1) of the Workmen’s Compensation 
Act, N. C. Code of 19385 (Michie), section 8081 (1), in defining dis- 
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ability states that “The term ‘disability’ means incapacity because of 
injury to earn the wages which the emplovee was receiving at the time 
of injury in the same or any other employment.” 

Section 30 of the Compensation Act, N. C. Code of 1935 (Michie), 
sec, 8081 (11), is as follows: “Except as otherwise provided in the next 
section hereafter, where the incapacity for work resulting from the 
injury is partial, the employer shall pay, or cause to be paid, as herein- 
after provided, to the injured employee during such disability, a weekly 
compensation equal to 60 per centum of the difference between his aver- 
age weekly wages before the injury and the average weekly wages which 
he is able to earn thereafter, but not more than eighteen dollars a week, 
and in no case shall the period covered by such compensation be greater 
than three hundred weeks from the date of injury. In case the partial 
disability begins after a period of total disability, the latter period shall 
be deducted from the maximum period herein allowed for partial dis- 
ability.” 

We are of the opinion that the admission made at the hearing before 
Commissioner Jurney that the claimant “entered the employ of the 
Southern Oil Transportation Company on or about 16 December, 1934, 
and that he remained in this employment until on or about 4 February, 
1936, receiving for his services a weekly salary of approximately $26.80 
per week,” establishes “‘a change of condition” of the claimant since the 
award of 28 September, 19384. The incapacity of the claimant for work 
was partial, his average weekly wage before injury was $28.00 per week, 
and the average weekly wage he was able to earn after his injury was 
(according to admission and findings of fact) $26.80 per week, and under 
the provision of the statute that “the employee shall pay, or cause to be 
paid . . . tothe injured employee, during such disability, a weekly 
compensation of 60 per cent of the difference between his average weekly 
wage before the injury and the average weekly wages which he was able 
to earn thereafter,” it followed as a matter of law that there was a 
change in his condition as contemplated in sec. 46 of the Compensation 
Act (N. C. Code, 8081 [bbb]), and that the award of 28 September, 
1984, should have been diminished to comply with section 30. This the 
award of the Full Commission failed to do, and in such failure there was 
an error of law, reviewable by the Superior Court. 

There is no evidence upon which the claimant’s claim could be 
brought within the provisions of section 31 of the Compensation Act 
(N. C. Code, 8081 [mm]) by reason of “serious facial or head disfigure- 
ment,” or otherwise. 

The judgment of the Superior Court remanding the case to the Com- 
mission that an order may be made in accord with section 30 of the 
Compensation Act is affirmed. 

Affirmed. 
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MILDRED HE. MILLER vy. J. THOMAS LITTLE. 


(Filed 15 December, 1987.) 


1. Homestead § 5— 


A judgment debtor is entitled to have his homestead allotted in an 
equity of redemption, but the homestead should be allorted therein with- 
out regard to the mortgage encumbrance and as if it did not exist. 


2, Same— 


A judgment debtor, upon foreclosure of a mortgage or deed of trust 
on his lands, resulting in a surplus over the mortgage debt, is entitled to 
have his homestead allotted in such surplus. 


3. Execution § 20—Where homestead is allotted in encumbered lands, 


purchaser at execution sale of balance of lands takes same subject to 
mortgage. 

Where the judgment debtor has his homestead allotted in lands owned 
by him subject to a mortgage or deed of trust, and the balance of the 
land, after allotment of the homestead, is sold under valid execution, the 
purehaser at the exeeution sale takes title to that portion seld subject to 
the lien of the mortgage or deed of trust, and in effect becomes a co- 
mortgagor with the judgment debtor. 


4. Homestead § 5—Where homestead is allotted in encumbered lands and 


rest of land sold under execution, upon later foreclosure of entire tract, 
judgment debtor is not entitled to homestead in entire surplus. 


The judgment debtor had his homestead allotted in encumbered lands. 
and the balance of the lands after allotment of homestead were sold under 
valid execution and bought in by the judgment creditor. Thereafter, the 
entire tract was sold under foreclosure of the deed of trust, resulting in 
a surplus after payment of the mortgage debt. Held: YThe judgment 
debtor is not entitled to claim his homestead in the entire surplus, sinee 
the purchaser at the execution sale took title to the portion sold under 
execution subject only to the encumbrance, and being in effect a comort- 
gagor in the property with the judgment debtor, and is therefore entitled 
to have the surplus after foreclosure divided between him and the judgment 
debtor in proportion to their respective interests in the land. Constitu- 
tion of North Carolina, Art. X. The judgment debtor did not request that 
the lands outside his allotted homestead be first sold to satisfy the mort- 
gage debt and thereby waived his right to exoneration and cannot assert 
such right after foreclosure at the expense of the purcheser at the exeen- 
tion sale. 


AppEAL by plaintiff from Warlich, J., at May Civil Term of Union, 
Error and remanded. 

The uncontroverted facts may be concisely stated as follows: 

J. Thomas Little, the defendant, in 1923 executed a deed of trust on 
154 acres of land, then owned by him, for the purpose of securing a 
debt due by him. 
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In 1936 Mildred E. Miller, the plaintiff, obtained and docketed a 
judgment against the defendant Little in the sum of $650.00, plus in- 
terest and costs. Under this judgment the homestead of defendant Little 
was laid off and there was allotted to him as his homestead twenty-five 
acres of land out of the 154-acre tract. The remainder of the tract 11 
excess of the homestead, consisting of 129 acres, was sold under execu- 
tion by the sheriff and bought by plaintiff at the sale for $350.00, and 
deed therefor was executed to her by the sheriff, 830 November, 1936. 
Plaintiff credited the purchase price, less costs, on her judgment, leav- 
ing balance due on her judgment $358.00. 

On 3 March, 1937, the original deed of trust on the entire tract of 154 
acres was foreclosed and the land sold and purchased at the sale by one 
Warren Collins at the price of $3,550. After paying the debt secured 
by the deed of trust and costs of sale there was a surplus of $812.27 
which was paid by the trustee into the hands of the clerk. Thereupon 
the defendant J. Thomas Little claimed homestead in the entire surplus. 
The plaintiff, admitting the defendant was entitled to homestead in a 
portion of the fund, contended she was entitled to a part thereof, pro- 
portionate to the relative value of her 129 acres of the land at the time 
of the sale. 

The judge of the Superior Court adjudged that defendant was en- 
titled to homestead in the entire surplus, and that upon the falling in 
of homestead, plaintiff, as judgment creditor, would be entitled to the 
balance of her judginent, the remainder, if any, to go to the representa- 
tives of the defendant. 

Plaintiff appealed. 


A. M. Slack (by brief) and O, R. Richardson for plaintiff. 
Vann & Milliken for defendant. 


Devin, J. The appeal from the judgment below presents this ques: 
tion: 

Where the homestead is allotted in a portion of a tract of land, the 
whole of which is subject to a prior outstanding deed of trust, and the 
remainder of the land in excess of the homestead is sold under execu- 
tion and title conveyed to another, and thereafter the deed of trust is 
foreclosed and the entire tract of land sold, resulting in a surplus over 
the mortgage debt, is the debtor entitled to homestead in the entire sur- 
plus or only in his proportionate part thereof ¢ 

The decisions of this Court upon the various situations arising under 
the Homestead Law of North Carolina (Art. X, Const. of N. C.), which 


are pertinent to the case at bar, seem to settle these principles of law: 
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1. A judgment debtor is entitled to have his homestead allotted in an 
equity of redemption, that is, in land subject to a deed cf trust or mort- 
gage. Cheatham vr. Jones, 68 N. C., 153; Cheek v. Wa'den, 195 N. C., 
752, 143 8S. E., 465; Farris v. Hendrichs, 196 N. C., 489, 146 8. E., 77. 

2, The homestead is allotted therein without regard <:o the mortgage 
encumbrance and as if it did not exist. Crow x. Morgan, 210 N. C,, 
153, 185 8. 1., 668; Chemical Corp. v. Stuart, 200 N. C., 490, 157 
S. E., 608. 

3. Upon foreclosure of the mortgage or deed of trust and sale of his 
land, resulting in a surplus over the mortgage debt, the judgment 
debtor may assert his homestead right in such surplus. Farris v. Hen- 
dricks, supra; Cheek vw. Walden, supra; Montague v. Bank, 118 N. C., 
2boy 24 Ee. 0% Tso, sla. 92 NO 121: 

4. Where the homestead, subject to the prior lien of a mortgage or 
deed of trust, is laid off, and the excess over the homestead sold under 
valid execution by the sheriff, the purchaser steps into she shoes of the 
debtor and mortgagor as to such excess; that is, he becomes the owner 
of the land, subject to the mortgage or deed of trust. /'arrott v. Hard- 
esiif, 169 Ne C661, 36 S..1,, 682: diempiill », Moss; 66. NOC, ATT 
Jordan v. Pool, 27 N. C., 105; 23 C. J., TA6. 

In /lemphell v. Ross, supra, it was said by this Court: “Charles F. 
MeKesson purchased the legal right of redemption belonging to the 
mortgagor at the execution sale, and the sheriff’s deed conveyed such 
estate to the purchaser and substituted him to the rigit of the mort- 
gagor.” 

Applying these principles of law, it appears that when plaintiff ob- 
tained her judgment and defendant’s homestead was laid off the home- 
stéad was allotted to the defendant in 25 acres of the land, valued with- 
out regard to the outstanding len of the deed of trust, and that the 
excess over the homestead, 129 aeres, also subject to “he outstanding 
deed of trust, was sold for $350.00 (presumably bringing only the esti- 
mated value over the encumbrance) and purchased by the plaintrft. 
This had the effect of divesting the defendant of title to the 129 acres, 
and of constituting the plaintiff the owner of the 129 acres subject. to 
the deed of trust; that is, substituting her to all the rights and burdens 
of the trustor or mortgagor as to that portion of the laid, and putting 
her in a position similar to that of a joint mortgagor with the defendant 
Little as to the entire tract of land. Tfence it follows that when the 
entire tract was sold under the prior hen of the outstanding deed of 
trust resulting in a surplus, that surplus, nothing else appearing, be- 
longed to the mortgagors, the plaintiff and the defendant as their re- 
spective interests might be determined. The surplus did not belong 
entirely to defendant Little, but only that proportionate part of it which 
the value of his remaining land bore to the value of the whole. 
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For illustration, if the trustee had sold only the 129 acres, and that 
had satisfied the mortgage debt, defendant’s homestead would have been 
undisturbed, subject only to the hen of plaintiff’s judgment. If the 
trustee had sold only the 25 acres, and that had paid the debt, defendant 
could not have claimed a homestead in the 129 acres because that he- 
longed to another, the plaintiff (Sash Co. 1. Parker, 153 N. C., 180, 
69S. E..1). If the 25 acres had brought a surplus over the mortgage 
debt, defendant would have been entitled to homestead in such surplus. 
If the 129 acres alone had been sold and brought a surplus, this sur- 
plus would have helonged to the plaintiff, 

It was well said in Hinson v. Adrian, 92 N. C., 121, that “the policy 
of the law is to help the party entitled to homestead, as far as may be, 
without undue prejudice to the creditor entitled to have his debt paid 
in any case.” 

There is authority for the position that where lands are subject to a 
prior mortgage and subsequently docketed judgments, and the home- 
stead is laid off and the excess over the homestead sold and purchased 
by another, the homesteader might require that the lands outside the 
bounds of the exemption be sold first, and that the homestead be not 
sold when it appears that the proceeds of the sale of the other lands 
will be sufficient to pay the debt. Cheatham v. Jones, 68 N. C., 158; 
Burton v. Spiers, 81 N. C., 87; Butler v. Stainback, 87 N. C., 216; 
Hinson v. Adrian, supra. The force of these authorities, however, may 
not be held to support defendant’s contention that he is entitled to 
homestead in the entire surplus. Here the defendant made no effort 
to avail himself of this right, if such he had, before the sale, nor does 
it appear that the sale of a portion of the land would have been suff- 
clent to satisfy the mortgage. Having offered no objection to the sale 
of the entire tract, his own portion as well as that of the plaintiff, he 
would be deemed to have waived his right to do so and would have no 
right superior to that of the plaintiff, now, with respect to the pro- 
ceeds. In Leuk v. Gay, 107 N. C., 468, 12 S. E., 261 Cater overruled 
on another point), it was held that the homesteader could require the 
appheation of the surplus from the sale of land in excess of the home- 
stead in exoneration of the homestead from a junior mortgage, but that 
surplus was derived from the sale of his own land and not another’s. 

None of the cases cited constitute authority for the denial of the ordi- 
nary rights of the purchaser and owner of land, outside of the bounds 
of the exemption, which has been sold and convyeved to him by the 
sheriff under execution against the debtor. The sale of all the land 
having been consummated and a surplus obtained arising from both 
tracts, it is not perceived how the defendant can now properly claim 
the right of homestead in the entire surplus, or invoke the applheation 
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of the equitable principle of exoneration. Equity would not permit the 
defendant to have the fund obtained from the sale of plaintiff’s 129 
acres of land applied first to the payment of his own debt in exoneration 
of his homestead right, at the expense of plaintiff’s right to that portion 
of the surplus which was derived from sale of her land. 

So, upon reason and authority, we conclude that there was error in 
the judgment as rendered, and that defendant was entitled to home- 
stead only in that portion of the surplus fund in excess of the mortgage 
debt which was derived from the sale of his own portion of the land. 
As this essential fact has not yet been judicially determined, the cause 
is remanded for proper finding as to the respective values of the two 
portions of the land owned by plaintiff and defendant at the time of 
the sale, and for judgment in accordance with this opinion, 

Error and remanded. 





W. H. NEVINS y. CITY OF LEXINGTON. 
(Iriled 15 December, 1987.) 


1. Municipal Corporations § 46— 


An action to recover the face value of interest coupons on municipal 
bonds, payment having been refused except at a lower rate of interest, is 
an action cz contractu, and C. 8S., 1830, requiring as a condition precedent 
that demand for payment be made upon the proper municipal authorities, 
is applicable. 

2. Municipal Corporations § 11c— 

A city manager, under Plan D, is charged with the execution of ordi- 
nanees, resolutions, and regulations of the city council, and is given 
authority to appoint and remove city employees and is required to make 
reports to the council, and is solely an administrative officer. N. C. Code. 
2888, 2889, 2897. 

3. Municipal Corporations § 46— 


Allegation that claimant had made demand for payment of municipal 
interest coupons upon the city manager of a city operating under Plan D, 
is insufficient allegation of demand upon the ‘proper municipal authori- 
ties” as required by C. 8., 1330. 


DEVIN, J., dissenting. 


BARNHILL, J., concurs in dissent. 


ArreaL by plaintiff from Armstrong, J., at May Term, 1937, of 
Davinson. Affirmed. 

This is an action to recover of the defendant the sum of $110.00, 
with interest from 1 October, 1936, and the costs of the action. 
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The action was begun on 1 March, 1937, in the court of a justice of 
the peace of Davidson County, North Carolina. 

In the complaint, which is in writing and duly verified by the at- 
torney for the plaintiff, as authorized by statute, C. S., 530, it 1s 
alleged : 

“1, That the plaintiff is a nonresident of the State of North Caro- 
lina, and that the defendant is a municipal corporation, organized and 
existing under and by virtue of the laws of the State of North Carolina, 
having, among other powers, the power to issue bonds in order to con- 
struct its water and sewer lines, and did issue bonds for the purpose of 
constructing its water and sewer lines. 

“2. That the plaintiff is the owner of coupon No. 26 on water and 
sewer bond No. 96, for $27.50, and is also the owner of coupon No, 26 
on water and sewer bond No. 97, for $27.50, and is also the owner of 
coupon No. 26 on water and sewer bond No. 98, for $27.50, and is also 
the owner of coupon No. 26 on water and sewer bond No. 99, for 
$27.50. 

“3. That the plaintiff presented his claim to the city manager of the 
city of Lexington, the defendant in this action, to be audited and al- 
lowed, and that plaintiff’s attorney was advised that the defendant 
would not pay said coupons. 

“4, That defendant, through its city manager, advised , plaintiff’s 
attorney that no deposit had been made in New York with the United 
States Mortgage Trust Company, or at any other place, for the pay- 
ment of said coupons, above specified, at the rate of 514 per cent, but 
that provision had been made for the payment of said coupons at the 
rate of 4 per cent, provided the plaintiff would agree to a reduction of 
the interest rate on said coupons, which is 5% per cent, to 4 per cent. 

“5, That the defendant has failed and refused to pav said coupons 
as above set out, which were due on 1 October, 1936.” 

In its answer to the complaint, which is also in writing and duly 
verified, the defendant denies that plaintiff is the owner of the coupons 
described in paragraph 2 of the complaint; that the plaintiff, prior to 
the commencement of this action, presented his claim to the city man- 
ager of the defendant, to be audited and allowed, as alleged in paragraph 
3 of the complaint, and that the defendant has failed and refused to 
pay said coupons, as alleged in paragraph 5 of the complaint. 

In further defense of the action the defendant alleges that plaintiff 
did not comply with the provisions of C. S., 1330, before instituting this 
action, and therefore prays that the action be dismissed, in accordance 
with the provisions of the statute. 

The action was tried in the Superior Court of Davidson County, on 
defendant’s appeal from an adverse judgment of the justice of the 
peace, in whose court the action was begun. 
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At the conclusion of the evidence for the plaintiff, on motion of the 
defendant, the action was dismissed by judgment as of nonsuit. Plain- 
tiff appealed to the Supreme Court, assigning error in the judgment 
dismissing the action. 


Don A. Walser for plaintiff. 
P.V. Critcher for defendant, 


Connor, J. C. 8., 1830, is as follows: “No person shall sue any city 
county, town, or other municipal corporation for any debt, or demand 
whatsoever, unless the claimant has made a demand upon the proper 
municipal authorities. And every such action shall be dismissed unless 
the complaint is verified and contains the following allegations: (1) 
That the claimant presented his claim to the lawful municipal authori- 
ties to be audited and allowed, and that they neglected to act upon it 
or had disallowed it; or (2) that he had presented to the treasurer of 
said municipal corporation the claim sued on, which had been so audited 
and allowed, and that such treasurer had notwithstanding neglected to 
pay ate 

The foregoing statute is applicable to this action. The cause of action 
alleged in the complaint is ex contractu and not ex delicto. There is 
therefore no error in the judgment dismissing the action if the plaintiff 
has failed to comply with the provisions of the statute. See Shields v. 
Durham, 118 N. C., 450, 24 8. E., 502, and Sugg v. Greenville, 169 
N. C., 606, 86S. E., 695. Jones r, Comrs., 73 N. C., 182. 

In his complaint the plaintiff alleged and at the trial of the action 
offered evidence tending to show that prior to the commencement of the 
action he presented his claim against the defendant on account of the 
coupons described in the complaint to the city manager of the defendant, 
and that said city manager advised him that no provision had been 
made by the defendant for the payment of said coupons according to 
their tenor. He contends that he thereby comphed with the provisions 
of the statute, and that for this reason there is error in the judgment 
dismissing the action. 

It is provided by statute that when a city has adopted Plan D for its 
government, the government of the city and the general management 
and control of its affairs shall be vested in a city council, whose mem- 
bers shall be elected by the qualified voters of the city, and that said 
city council shall exercise its powers in the manner set out in the stat- 
ute, except that the city manager, who shall be appointed by the city 
council, shall have the authority specified in the stacute. Ch. 136, 
Public Laws of North Carolina, 1917, Part V, sees. 2 and 3, N. C. Code 
of 1935, sees. 2888 and 2889, 
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It is further provided by statute that when a city has adopted Plan D 
for its government the city council shall appoint a city manager, whose 
powers and duties are prescribed by statute, as follows: 

“The city manager shall (1) be the administrative head of the city 
government; (2) see that within the city the laws of the State and 
the ordinances, resolutions and regulations of the council are faith- 
fully executed; (3) attend all meetings of the council, and recommend 
for adoption such measures as he shall deem expedient; (4) make re- 
ports to the council from time to time upon the affairs of the city, keep 
the council fully advised of the city’s financial condition and its future 
financial needs; (5) appoint and remove all heads of departments, 
superintendents, and other employees of the city.’ Ch. 136, Public 
Laws of: North Carolina, 1917, Part V, sec. 12, N. C. Code of 1935. 
sec, 2897. 

The city manager of the defendant, whose powers and duties are 
administrative only, is not the “proper municipal authority,” or the 
“lawful municipal authority,” to whom a claim against the defendant 
must be presented for audit and allowance, before an action on the 
claim can be maintained against the defendant. 

In the absence of allegation in the complaint and proof at the trial 
that the claim of plaintiff, which is the subject matter of this action, 
had been presented to the city council of the defendant to be audited 
and allowed by said council, in accordance with the provisions of C. S.. 
1330, there is no error in the judgment dismissing this action. The 
judgment is 

Affirmed. 


Devin, J., dissenting: I cannot agree with the disposition made of 
this ease for the reason that in my opinion the plaintiff has shown a 
substantial compliance with the statute (C. S., 1830) by presenting for 
audit and allowance interest coupons of defendant’s bonds to the city 
manager, who is admittedly the administrative head of the city govern- 
ment, and particularly in charge of its financial matters. It was in 
evidence that the city manager refused to audit, allow or pay the cou- 
pons unless the plaintiff would agree to accept 4 per cent interest 
instead of the contract rate of 514 per cent, which plaintiff declined to 
do. The purpose of sec. 1330 is to protect municipal corporations 
from suits until they have been advised of the claims and had oppor- 
tunity to consider them. That purpose seems to have been fully ac- 
complished here, for not only did the city defend plaintiff’s previous 
suit on these same coupons, but it has defended this suit, which was 
brought on its written obligation in the form of coupons of its own 
bonds, through three courts, merely because, as the evidence shows, the 
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city insisted that the owner of its bonds accept 4 per cent interest in- 
stead of 515 per cent as contracted. 

In the interest of fair dealing, a narrow and restricted construction 
should not be placed on the words “proper authorities” when the spirit 
and purpose of the act have been substantially met. Machinery Co. v. 
Sellers, 197 N. C., 30, 147 S. E., 674. 


I am authorized to say Barnuitzti, J., concurs in this dissenting 
opinion, 





EDITH DYER vy. JOHN W. DYER. 
(Filed 15 December, 1937.) 


1. Divorce § 13—Absolute divorce upon two years separation does not 
affect decree for subsistence under C. S., 1667. 


A consent decree for subsistence entered in the wife’s action under C. S., 
1667, is not affected by a subsequent decree for absolute divorce entered in 
the husband’s action under C. S., 1659 (a), upon the ground of two years 
separation, since the decree for subsistence comes within the proviso of 
Cc. 8., 1663, even though the proviso refers only to decrees for absolute 
divorce under C. 8., 1659, on the ground of ten years separation, the effect 
of C. S., 1659 (a), being merely to shorten the time from ten years, as 
required by C. S., 1659, to two years, and the two statutes being construed 
in pari materia, and the proviso of C. 8., 1663, being broad enough to 
cover judgments or decrees under C. S8., 1659 (a). 


2. Same—Decree for subsistence under C. S., 1667, is a decree awarding 
‘alimony’’ within proviso of C. S., 1663. 

A consent decree for subsistence entered in the wife’s action for alimony 
without divorce under C. 8., 1667, is a decree awarding “alimony” within 
the meaning of the proviso of C. S., 1668, it being apparent from a study 
of the original titles of the public laws relating to the subject, ch. 198. 
Public Laws of 1871-72; ch. 24, Public Laws of 1919; ch. 52, Public Laws 
of 1928, that the Legislature used the word “alimony” in its broad rather 
than its technical sense, and that the word “alimony” as used in the 
proviso of C. S., 1668, is not confined to actions by the wife for divorce 
from bed and board, and the decree for subsistence, under C. S., 1667, is 
not affected by a subsequent decree of absolute divorce upon the ground 
of two years separation under C. 8., 1659 (a). 


3. Statutes § 5a— 


Where the meaning of a statute is in doubt, reference may be had to 
the title and context as legislative declarations of the purpose of the act. 


4. Same— 
The intent and spirit of a statute is controlling in its construction. 
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5. Divorce § 14— 
A consent decree for subsistence entered in the wife’s action under C. S., 
1667, “pending further orders of this Court,” is binding so long as no 
“further orders” are made, and the husband may be attached for contempt 
for willful disobedience of the order, €. 8., 978 (4). 


APPEAL by defendant from Armstrong, J., at May-June Civil Term, 
1937, of GuILFoRD. 

Proceeding heard upon rule directing defendant to appear and show 
cause why he should not be held in contempt for willful disobedience of 
order of the court entered by consent, requiring him to pay to plaintiff 
stipulated subsistence. | 

The court below found facts substantially as follows: Plaintiff and 
defendant are residents of Guilford County, North Carolina. Plaintiff 
instituted this action in April, 1934, against the defendant, her husband, 
to have allotted and paid reasonable subsistence and counsel fees, under 
C.8., 1667. 

On 27 April, 1934, a judgment by consent of the parties was entered 
by Clement, Judge of Superior Court, requiring defendant to pay to 
plaintiff, “pending the further orders of this court,” $75.00 per month 
under circumstances which now exist for her reasonable subsistence. 
After being cited and found in contempt several times in refusing to 
comply with the said consent order, defendant paid all installments 
through 31 March, 1937. In each instance for which citation was so 
made defendant was permitted to absolve himself by making payments 
then in arrears. 

On 10 February, 1936, upon motion by defendant, finding as a fact 
there existed no good cause why the judgment of 27 April, 1934, be 
modified, or the allowance therein be decreased, Rousseau, Judge of 
Superior Court, signed judgment refusing to reduce the monthly pay- 
ments required thereunder, and confirmed and continued the judgment 
in full force and effect. 

Defendant has willfully failed and refused to comply with the pro- 
visions of said judgment of 27 April, 1934, for payments as required 
therein for April, May, and June, 1937. 

In February, 1937, while plaintiff was on a visit to Louisville, Ken- 
tucky, defendant instituted an action against plaintiff for divorce in the 
Superior Court of New Hanover County, North Carolina, upon the 
ground of two years separation, published notice of summons and ob- 
tained a decree of absolute divorce—the validity of which was not passed 
upon in this action. 

The court below being of opinion that the said consent judgment of 
27 April, 1934, comes within the proviso of sec. 1663, and is still sub- 
sisting, adjudged defendant guilty of contempt in willfully failing to 
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comply with the order of the court. The court further adjudged that 
defendant be confined in the common jail of Guilford County until he 
has made the payments required under the judgment of 27 April, 1934, 
and until he complies with the orders of the court, or is otherwise dis- 
charged according to law. 

From judgment signed, defendant appealed to the Supreme Court, 
and assigned error. 


R. T. Pickens for plaintiff, appellee. 
C.N. Cox and Gold, McAnally & Gold for defendant, appellant, 


Winporne, J. Conceding, but not deciding, that the judgment of ab- 
solute divorce upon ground of two years separation in his action is valid, 
is defendant thereafter subject to attachment for contempt for willful 
disobedience of order (C. S., 978 [4]) to pay his wife subsistence there- 
tofore entered by his consent in her action therefor without divorce, 
under C. 8., 16672 We hold that he 1s. 

If the consent order in favor of the wife in her action is not subject 
to nullification by a decree of absolute divorce on ground of separation, 
then it remains as an order of the court with which the defendant must 
comply. 

The proviso in C. S., 1663, is the determinative factor. Pertinent 
parts of that section read: “A decree for absolute divorcee upon the 
ground of separation for ten successive years as provided in C. S., 1659, 
shall not impair or destroy the right of the wife to receive alimony under 
any judgment or decree of the court rendered before the commencement 
of the proceeding for absolute divorce.” 

C.S., 1659 (a), authorizing absolute divorce after separation for two 
years was construed by the Court in Lowell v. Howell, 206 N. C., 672, 
147 S. E., 921, to automatically reduce the time from ten years, in 
C. S., 1668, to two years. The Court there held that “the two are 
cognate statutes, dealing with similar questions and are to be construed 
in pari materia. In like manner construing the proviso of C. 5., 1663, 
and C. S., 1667, the former is broad enough to cover judgments or de- 
crees under the latter. 

The defendant contends, however, that the word “alimony” as used in 
the said proviso has a technical, rather than a broad, meaning, and limits 
and confines the provisions thereof to judgments in actions brought by 
the wife against the husband for divorce from bed and board. With 
this we do not agree. 

Manifestly the Legislature, in dealing with the subject of alimony to 
meet various situations, intended to protect the faithful wife in her right 
to be supported and provided for by the husband. The words “alimony” 
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and “subsistence” have a kindred meaning. In Webster’s New Inter- 
national Dictionary Unabridged “alimony” is defined: “Maintenance, 
means of living, an allowance made to a woman for her support out of 
income of her husband.” ‘Subsistence’ is defined: “‘Means of support, 
provisions, or that which procures provisions, livelihood, ee 
Each is appropriate for use in dealing with the subject of support for 
the wife. 

‘Alimony in its strict sense is confined to an allowance made to a wife 
who is legally separated or divorced from her husband, but in many 
jurisdictions courts have authority to make an allowance to a wife who 
is living separate and apart from her husband, without being legally 
separated or divorced; and this allowance has come to be known as 
alimony, although it is often called separate maintenance.” 19 C. J., 
203. 

If the meaning of the statute were in doubt, reference may be had to 
the title and context as legislative declarations of the purpose of the act. 
S. v. Woolard, 119 N. C., 779, 25 8. E., 719; Machinery Co. v, Sellers, 
197 N. C., 30, 147 S. E., 674. It is interesting to note pertinent acts 
of the Legislature which afford clarifying information. 

Chapter 193, Public Laws 1871-72, is the basis for sections of the 
Consolidated Statutes relating to alimony. As published in the bound 
volume of Public Laws of the session of the General Assembly 1871-72, 
that act contains sections bearing headings as follows: “Sec. 87, Al- 
mony on divorce from bed and board.” The language in the body of the 
section is the same as C. §., 1665. “Sec, 38. Alimony pendente lite.” 
The language there is substantially the same as C. S., 1666. “Sec, 39. 
When wife not seeking for divorce is entitled to alimony.” The language 
there is basically the language of C. S., 1667. By further reference to 
the original bill in manuscript form, among the records in the archives 
in the office of the Secretary of State, it is found that the headings to the 
sections above were incorporated in the bill as enacted by the General 
Assembly, and are in no respect the work of subsequent editing. 

In chapter 24, Public Laws 1919, entitled “An act to amend section 
1567 of the Revisal of 1905, in reference to alimony or support,” the 
section as it now appears, C. S., 1667, was substituted, beginning with 
the words: “Alimony without divorce, when. If any husband shall 
separate himself,” etc. 

In chapter 52, Public Laws 1923, entitled “An act to amend section 
1667 of the Consolidated Statutes, relating to alimony without divorce,” 
the word “alimony” appears. The section reads: “Provided, that in all 
applications for alimony under this section it shall be competent for the 
husband to plead adultery of the wife, . . . and the issue be found 
against her by the judge, he shall make no order allowing her any sum 
whatever as alumony a 
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Thus it is clear that the Legislature, in enacting the original sections, 
and all along the line, used the word “alimony” in its broad rather than 
technical meaning. 

“The heart of the statute is the intention of the law-making body,” 
Stacy, C. J., in Trust Co. v. Hood, Comr., 206 N. C., 268, 173 S. E., 
601. 

“It has been said that the letter of the law is its body; the spirit, the 
soul; and the construction of the former should never be so rigid and 
technical as to destroy the latter.” Adams, J., in Machinery Co. v. 
Sellers, supra. 

The judgment for subsistence was by the act of the parties given bind- 
ing effect “pending further orders of this Court.” The law in this 
State as to the effect of such consent decree is settled. Ellis v. Ellis, 
193 N. C., 216, 186 S. E., 350, and numerous cases therein cited. 

We are not inadvertent to the cases of Cram v. Cram, 116 N. C., 288, 
21S. E., 197, and Anderson v. Anderson, 183 N. C., 189, 110 S. E., 863. 
They are not in conflict with the decision on this record. . 

So long as in this action no “further orders” are made, nullifying the 
provisions of the consent decree, its provisions are binding. 

The judgment is 

Affirmed. 





ATLAS SUPPLY COMPANY et art. vy, A. J. MAXWELL, ('oMMISSIONER. 
(Filed 15 December, 1937.) 


1. Taxation § 30—Sale of plumbing and heating equipment to plumbing 
and heating contractors is retail sale taxable at 3 per cent. 

The sale of plumbing and heating equipment to plumbing and heating 
contractors, to be used by them locally in erecting, constructing, improv- 
ing, or repairing plumbing and heating systems in buildings and struc- 
tures, is a retail sale of such equipment within the meaning of the 
Revenue Act of 1937, Art. V, see. BH, ch. 127, and is taxable at 3 per cent 
of the value of the equipment, since the plumbing and heating contractors 
purchase the equipment, not for resale as tangible personal property, but 
for use in producing the finished job, sec. 404 of the Revenue Act. 


2. Taxation § 23— 
That a certain construction of a taxing statute would yield the State 
more revenue is not germane in its interpretation. 
38. Same— 


A regulation issued by the Commissioner of Revenue in regard to the 
levy of sales tax, Revenue Act of 1937, sec. 405, may not be successfully 
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attacked on the ground that the regulation is repugnant to previous regu- 
lations under prior statutes, the authority to issue regulations being ‘to 
prevent abuse with respect to existing regulations.” 
4. Statutes § 5a—— 
The heart of a statute is the intention of the Legislature. 


Arprat by plaintiffs from Sinclair, J., at September Term, 1937, of 
WAKE. 

Proceeding under Declaratory Judgment Act, ch. 102, Public Laws 
1931, to determine validity of regulation promulgated by Commissioner 
of Revenue under sales tax provisions of Emergency Revenue «Act of 
1987, effective 1 July, 1937, as applied to certain transactions or types 
of business carried on by the plaintiffs. 

The plaintiffs are local dealers in heating and plumbing equipment, 
materials, and supplies, and, as such, are engaged in selling their wares 
and merehandise (1) to merchants for resale, and (2) to plumbing and 
heating contractors to be used by them locally in erecting, constructing, 
improving, altering, or repairing plumbing and heating systems in 
buildings and structures of various kinds under lump-sum contracts. 

The precise question submitted to the Court for decision is whether 
the second class of sales made by plaintiffs to plumbing and heating 
contractors to be used by them in fulfilling lump-sum contracts is subject 
to the 3 per cent sales tax. 

The trial court held that, upon the facts agreed and appearing of 
record, the sales in question were subject to the 3 per cent tax, and from 
this ruling plaintiffs appeal, assigning errors. 


Ehringhaus, Royall, Gosney & Smith for plaintiffs, appellants. 
Attorney-General Seawell and Assistant Attorneys-General McMullan 
and Bruton for defendant, appellee. 


Stacy, C. J. Under the Emergency Revenue Act of 1937, Article V, 
section E, of chapter 127, Public Laws 1937, “‘wholesale” and “retail” 
merchants are required to pay a sales tax, as a license or privilege tax, 
upon the sale within this State of tangible personal property, the rate 
upon sales at wholesale being 1/20 of 1 per cent and the rate upon sales 
at retail being 3 per cent of the value of the merchandise sold. 

It is further provided in the act that “the sale of any article of mer- 
chandise by a ‘wholesale merchant’ to any one other than a merchant 
for resale” shall be taxable at the retail rate, and the Commissioner of 
Revenue is authorized to promulgate appropriate regulations defining 
transactions carrying the different rates. Sec. 405. 

Pursuant to this statutory authority, the Commissioner of Revenue 
has issued regulation No. 85, classifying the transactions here in question 
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as subject to the retail rate. The correctness of this regulation is chal- 
lenged by the plaintiffs. They contend that the transactions should be 
denominated sales at wholesale, and, therefore, entitled to the lesser rate. 

The act contains its own glossary or definition of terms. Sec. 404. 
The pertinent ones follow: 

1. The words “wholesale merchant” shall mean every person who 
engages in the business of buying any articles of commerce and selling 
same to merchants for resale. 

2. The words “retail merchant” shall mean every person who engages 
in the business of buying or acquiring, by consignment or otherwise, any 
article of commerce and selling same at retail. 

3. The word “merchant” shall inelude any individual, firm, or corpo- 
ration, domestic or foreign, estate or trust, subject to the tax herein 
imposed. 

4, The word “retail” shall mean the sale of any article of commerce in 
any quantity or quantities for any use or purpose on the part of the 
purchaser other than for resale. 

5. The word “sale” shall mean any transfer of the ownership or title 
of tangible personal property for any kind of consideration, regardless 
of the name that may be given to such transaction. 

It may be conceded that plaintiffs are “wholesale merchants” within 
the meaning of the act in question, and that sales made by them to 
merchants for resale are properly taxable at the wholesale rate. And 
there is no denial that ordinarily heating and plumbing contractors are 
not regarded as merchants. It is the contention of the plaintiffs, how- 
ever, that under the definition of the word “sale” as “any transfer of the 
ownership or title of tangible personal property,” sich contractors 
engaged in fulfilling lump-sum contracts are properly denominated mer- 
chants within the meaning of the act, for they buy heating and plumbing 
materials, incorporate them in heating and plumbing systems, and trans- 
fer title thereto to the owners of the buildings. The argument is in- 
genious, and finds support among the authorities. Blorae Co. v. Ames, 
3865 Tl, 456, 6 N. E. (2d), 841; Bradley Supply Co. v. Ames, 359 IIL, 
162, 194 N. E., 272; Mason Lbr. Co. v. Lee, 126 Fla., 371, 171 So., 332. 

We are unable to accept plaintiffs’ view as the proper interpretation 
of the statute. “Some play must be allowed for the jcints of the ma- 
chine’—Mr, Justice Holmes in M.T. & K, Ry. Co. v. May, 194 U.S., 
267. A manufacturer buys raw materials, uses them in producing the 
finished product which he sells, but 1t would hardly be contended that he 
buys the raw materials for resale. Certainly not in the ordinary accep- 
tation of the term. They are to be used for manufacturing purposes. 
Boyer-Campbell Co. v. Fry, 271 Mich., 282, 260 N. W., 165. So it is 
with heating and plumbing contractors who buy materials and supplies 
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for use in fulfilling lump-sum contracts. They purchase the materials 
and’ supplies, not for resale as tangible personal property, but for use in 
producing the turn-key job. There is no resale of the materials and 
supplies, as such, either actual or intended, within the meaning of the 
act. 23 R. C. L., 1283, 

Speaking to a similar contention made under the Maryland statute 
in the case of 8S. v. Christhilf, 170 Md., 586, 185 <Atl., 456, Sloan, J., 
delivering the opinion of the Court, said: “ we cannot agree 
with the view that there is a transfer of title to so many feet of lumber, 
kegs of nails, thousands of brick, perches of stone, cubie yards of con- 
crete, or other items of materials entering into a lump-sum contract, for 
a complete job or structure, which, when erected on the customer’s land, 
is as much real property. as the land itself and is by no sort of definition 
or reasoning ‘tangible personal property.’ State vr. J. Watts Kearny 
& Sons, 181 La., 554, 160 So., 77.” 

Other arguments, more or less plausible, were advanced by the plain- 
tiffs on the hearing and in brief, but it is concluded the sum of the 
matter should be an affirmance of the judgment below. That a contrary 
holding would yield the State two taxes instead of one, and hence more 
revenue, cannot avail as a criterion of construction. Nor is it fatal to 
the challenged regulation that it differs from a previous one issued under 
prior statutes, or that it may even represent a volte face in the matter. 
The authorization to issue the regulation was “to prevent abuse with 
respect to existing regulations.” Sec. 405. This reveals the legislative 
intent. The heart of a statute is the intention of the law-making body. 
Trust Co, v. Hood, Comr., 206 N. C., 268, 173 S. E., 601. 

The judgment appears to be correct. 

Affirmed. 





CHARLIE WALKER v. J. D. WILKINS, INC., anp LUMBERMEN’S 
MUTUAL CASUALTY COMPANY. 


(Filed 15 December, 1987.) 


1. Master and Servant § 40e—Injury caused by tornado does not arise 
out of employment. 

The evidenee tended to show that claimant was in the plant of his 

employer when it was struck by a tornado, that claimant was injured as 

a result of the partial collapse of the building, and that many persons in 

the path of the tornado were injured. Held: The evidence sustains the 

finding of the Industrial Commission that the accident resulting in the 

injury did not arise out of the employment, there being no causal relation 

between the employment and the accident. N.C. Code, 8081 (i). subsec. (f). 
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2. Master and Servant § 55d— 


An award of the Industrial Commission, which is sustained by its find- 
ings of fact supported by evidence, is conclusive on appeal to the Superior 
Court. N. C. Code, 8081 (ppp). 


APPEAL by plaintiff from Armstrong, J., at May Term, 1937, of 
Guitrorp. Affirmed. 

This is a proceeding for compensation under the provisions of the 
North Carolina Workmen’s Compensation Act. 

The proceeding was first heard by Commissioner Jurney at Greens- 
boro, N. C., on 15 June, 1936. 

At this hearing it was admitted for the purposes of the record that 
the plaintiff, as an employee, and the defendant J. D. Wilkins, Inc., as 
an employer, were both subject to the provisions of the North Carolina 
Workmen’s Compensation Act, at the date of plaintiff’s injury, to wit: 
2 April, 1936, and that the defendant Lumbermen’s Mutual Casualty 
Company was at said date the insurance carrier for the defendant em- 
ployer. 

Upon his finding that on 2 April, 1936, the plaintiff suifered an injury 
by accident which arose out of and in the course of his employment, 
Commissioner Jurney made an award, requiring the defendants to pay 
the plaintiff compensation for his injury in accordance with the provi- 
sions of the North Carolina Workmen’s Compensation Act. 

At the request of the defendants, the award of Commissioner Jurney 
was reviewed by the Full Commission at Raleigh, N. C., on 6 January, 
1937. 

Upon such review, the Full Commission found that the injury which 
was suffered by the plaintiff on 2 April, 1936, was not the result of an 
accident which arose out of and in the course of his employment, and 
accordingly made an award setting aside and vacating the award of 
Commissioner Jurney and denying compensation to the plaintiff for his 
injury. 

On plaintiff’s appeal from the award of the Full Commission to the 
judge of the Superior Court of Guilford County, the award of the Full 
Commission was affirmed. Plaintiff appealed to the Supreme Court, 
assigning error in the judgment affirming the award of the Full Com- 
mission. 


York & Boyd for plaintiff. 
Henderson & Henderson for defendants. 


Connor, J. About 7:12 p.m., on 2 April, 1936, while the plaintiff 
Charlie Walker was at work at the plant of his employer, the defendant 
J. D. Wilkins, Ine., which is located on West Lee Street in the city of 
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Greensboro, N. C., a tornado suddenly and with terrific force struck 
the plant and partially demolished the building in which the plaintiff 
was at work. The tornado lasted not to exceed five minutes, and caused 
damages to many buildings which were located in the vicinity of the 
building in which the plaintiff was at work. Many persons who were 
in the path of the tornado were injured. Several died as the result of 
their injuries. The plaintiff, while he was in the building, suffered an 
injury. 

In support of his contention that his injury is compensable under the 
provisions of the North Carolina Workmen’s Compensation Act, for that 
said injury was by accident which arose out of and in the course of his 
emplovment (chapter 120, Public Laws of North Carolina, 1929, section 
2 [f]. N. C. Code of 1935, section 8081 [i], subsec. [f]), at the hearing 
of this proceeding by Commissioner Jurney, the plaintiff offered evi- 
dence as follows: 

Charlie Walker, the plaintiff, testified as follows: 

“My name is Charlie Walker. I live in Greensboro, N.C. Iam em- 
ployed by the defendant J. D. Wilkins, Inc., and have been so employed 
for eight years. JI do ornamental rail work, and at times operate a 
milling machine. 

“T was at work at the Wilkins plant about 7 o’clock p.m., on 2 April, 
1936. My brother, J. L. Walker, and my foreman, R. P. Strunks, were 
also at work at the plant. The tornado struck the building in which we 
were at work. Part of the roof and the walls of the building fell down. 
Timbers flew about in the building. Something struck me and knocked 
me down. I do not know what struck me. It was a part of the build- 
ing. I fell to the floor in some water from the sprinkler system. I was 
rescued within a few minutes by my brother and was taken by him to 
the hospital. My right leg was injured, about an inch and a half above 
the ankle. I was struck by something that knocked me down. 

“The building in which I was at work is located on West Lee Street. 
The building was constructed of steel and wood and brick. The walls 
were brick. It was a substantial building, modern and up-to-date.” 

Rk. P. Strunks, the foreman of the plaintiff, testified as follows: 

“T was employed by J. D. Wilkins, Inc., on 2 April, 1936, as foreman. 
I had charge of the employees and assigned them to their work in the 
plant. On 2 April, 1936, we had a rush job. When the tornado struck 
the building in which we were at work the plaintiff Charlie Walker was 
at work at a machine in the building. I don’t know what happened 
when the tornado struck the building. Timbers and steel were flying 
about in the building. When Charlie Walker was struck and injured, 
he had left the machine at which he was at work, and was running for 
safety. He did not get out of the building. He did not have time.” 
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J. L. Walker, a brother of the plaintiff, testified as follows: 

“T was employed by J. D. Wilkins, Inec., on 2 April, 1936, and was 
working at its plant on West Lee Street in the city of Greensboro, N. C., 
at about 7 o’clock p.m. When I saw the tornado coming, I started to 
shut the double door. I got under the stairway, and was not injured. 
After he was struck and fell to the floor, I picked up my brother, Charlie 
Walker, and took him to the hospital. There was a good deal of debris 
and timbers on the floor near him, and a pile of brick from the chimney. 
I did not see any timbers on him. Charlie Walker had left the machine 
at which he had been working before he was injured. He was trying to 
get to a place of safety when he was struck and injured.” 

From the evidence offered by the plaintiff at the hearing of this pro- 
ceeding, the North Carolina Industrial Commission, upon its review of 
the award made by Commissioner Jurney, tound that tae injury which 
was suffered by the plaintiff on 2 April, 1936, was not by aecident which 
arose out of and in the course of his employment, and accordingly set 
aside and vacated the award of Commissioner Jurney on the facts found 
by him, and made its award denying compensation. 

On his appeal to this Court, the plaintiff contends that there is error 
in the judgment of the Superior Court affirming the award of the North 
Carolina Industrial Commission in this proceeding. This contention 
cannot be sustained. 

The award of the North Carolina Industrial Commission is sustained 
by its findings of fact, which are supported by the evidence set out in 
the record, and were therefore conclusive on the judge of the Superior 
Court, chapter 120, Public Laws of North Carolina, 1929, section 60, 
N. ©. Code of 1935, section 8081 (ppp). 

In fidout v. Rose’s Stores, Inc., 205 N. C., 428, 171 8. E., 642, it was 
said by the late Justice Adams: 

“The Workmen’s Compensation Act defines Snjury’ and ‘personal 
injury’ as injury by accident arising out of and in the course of the 
employment—the words ‘out of’ referring to the origin or cause of the 
accident, and the words ‘in the course of’ to the time, place, and circum- 
stances under which the accident occurred.” 

In the instant case, there was no evidence tending to show that the 
accident which resulted in injury to the plaintiff was incidental to or 
was caused by any condition pertaining to his employment. All the 
evidence was to the contrary. 

There was no causal relation between the employment and the aeci- 
dent by which the plaintiff was injured. For this reason it cannot be 
held that the aecident arose out of the employment. Canter v. Board of 
Education, 201 N. C., 886, 160 8. E., 925. 

The judgment of the Superior Court is 


Affirmed. 
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STATE v. WAYNE DELK. 
(Filed 15 December, 1937.) 


1. Criminal Law § 54b: Larceny § 8— 


Where defendant is charged with larceny of different articles of per- 
sonalty in separate counts, a verdict of guilty of larceny of one of the 
articles of personalty constitutes an acquittal of the count charging lar- 
ceny of the other article of personalty. 


2. Larceny §§ 1, 6—Where defendant takes personalty with consent of 
owner, he is not guilty of larceny in the absence of fraud, etc. 


Evidence that prosecuting witness gave defendant a wrist watch to wear 
for the night and return in the morning, and that defendant left that 
night and did not return the watch until several days later is insufficient 
to be submitted to the jury on a charge of larceny of the watch, since the 
evidence shows that defendant took the watch with the consent of the 
prosecuting witness and did not obtain possession of same by any artifice, 
trick, connivance, or fraud, and negatives felonious intent on the part of 
defendant at the time of obtaining possession, and whether defendant had 
a latter formed felonious intent is immaterial, since such subsequent intent 
cannot affect the character of the original taking. 

3. Larceny § 6— 


All elements of larceny must be established by sufficient competent evi- 
dence, and evidence that raises a mere suspicion, conjecture, or possibility 
is insufficient to be submitted to the jury. 


AppEaL by defendant from Phillips, J., and a jury, at September 
Term, 1957, of Guitrorp. Reversed. 

The defendant was tried on a bill of indictment charging him with 
the larceny of (1) a Gruen wrist watch; (2) $63.75 in money, the prop- 
erty of one Tom Allen. There were counts also for receiying said 
property knowing same to have been stolen. The defendant pleaded not 
guilty to the indictment. 

Tom Allen, the prosecuting witness, testified, in part, in regard to the 
watch: “He was dressed. About an hour after we arrived he informed 
me he was sick. He had gone to bed. I had gone to bed. I had a 
watch. I had taken the watch off to wind it and I laid it on my dresser 
and he wanted to try it on that night. It was a wrist watch, and he 
said he would give it back the next morning. He did not give it back 
next morning. I got it back Wednesday afternoon. I was in my room 
when he said he wanted to try it on, and he went to bed in the same 
room. It was something like an hour after we got home when he left, 
maybe an hour and a half. I think I had been dozing and he was sit- 
ting on the side of the bed and I asked what was the matter, and he 
said he was sick. He dressed after that. . . . Q. When did you 
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miss the wateh. Ans.: I let him put the watch on that night. I did 
not tell him he could not take it away. Q. Did you know he was taking 
it away? Ans.: I never thought about it at that time. Yes, I knowed 
he was taking it because he put it on. I did not see him have it when 
he left, I just know he put it on. I did not see him have it when he 
left, I just know he put it on when he went to bed. . . . In conse- 
quence of some call I went there, to Archdale. Yes, he gave me the 
watch then. He had it. (Cross-examination): I let him have the 
watch myself when I taken it off to wind it; he said lhe would give it 
back to me the next morning. Yes, I let him have it, and he said he 
would give it back to me next morning. . . . Yes, he came out to 
the car at the service station there and gave me my watch back.” 

The defendant testified, in part: “Mr. Allen was no~ asleep when [ 
got up the first time; he had been asleep. I had been in bed before I 
got up, not over thirty minutes. Before that he gave me the watch, 
took off the watch, and I told him to let me look at it, and he handed it 
to me and I tried 1t on my arm. [ had been planning on buying me 
one and started to take the watch off and he said, ‘Just give it back to 
me next morning.’ So I left that might with the watch on my arm and 
forgot about it. IT did not realize I had the wateh on until after I left 
and did not want to go back then, so I called him up on Monday and 
he came down and I gave him the watch back.” On cross-examination 
the defendant admitted that he had been charged and convicted on some 
three other offenses. 

The jury found defendant guilty of lareeny of the watch, and the 
court below pronounced judgment on the verdict. The defendant made 
numerous exceptions and assignments of error and appealed to the 
Supreme Court. The material ones and necessary facts will be con- 
sidered in the opinion. 


dtlorney-General Seawell and Assistant .lttorney-General McMullan 
for the Slate. 
Gaston A. Johnson and D. H, Parsons for defendant. 


Crarxson, J. From the finding of the jury there was an acquittal 
of the defendant on the charge of larceny of the $63.75 in money. 

In S. v. Fisher, 162 N. C., 550 (553), speaking to the subject, we 
find: “It is conceded, as we understand, that the special verdict was 
returned upon the second count, and there is no verdiet wpon the first 
count. It was held in S. v. Taylor, 84 N. C., 773, that ‘where the jury 
find a defendant guilty of one count, and say nothing tn their verdict 
concerning other counts, it will be equivalent to a verdict of acquittal 
as to them.’” S. vr. JTampton, 210 N. C., 283 (284). 
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At the close of the evidence for the State, and at the close of all the 
evidence, the defendant made motions in the court below for judgment 
as of nonsuit. C. S., 4643. The court below overruled the motions, 
and in this we think there was error. 

We see no evidence that defendant obtained or concealed possession 
of the watch by any artifice, trick, connivance, or fraud. It may be 
wise to quote fully from Pearson, C. J., on the subject of larceny in 
S.v. Deal, 64 N. C., 270 (2738): “If one takes the property of another, 
it is a mere trespass, for which an action hes; if manw forti, the owner 
being present, it is a forcible trespass, for which an action hes, and 
also an indictment. If the taking be with a felonious intent, the act 
is larceny, either stealing or robbery. So it turns upon the felonious 
intent, and the question is what 1s meant by a felonious intent. A 
prominent feature of it is that the act be done in a way showing an 
intention to ‘evade the law,’ that is, not to let the owner know who 
took his property, and against whom to bring his action, or who is to 
be indicted. If one takes property slyly—by stealth—he steals; if he 
takes the property forcibly, under a mask, or with his face blacked as 
a disguise, or when he supposes the owner cannot identify him, as on 
the highway, he commits robbery. So the prominent feature of a 
felonious intent is ‘an attempt to evade justice.’ Such is the doctrine 
laid down by Foster as the common law, and such I know was the 
opinion of Chief Justice Henderson, whose power of reflection exceeded 
that of any man who ever had a seat on this bench, unless Judge Hay- 
wood be considered his equal in this respect. Judge Jlenderson used 
to ask: ‘What is the difference between trespass and larceny? Reply: 
‘Felonious intent.’ ‘What is meant by a felonious intent?’ Reply: ‘An 
intent to conceal from the owner who took his property, so that he may 
not know against whom to bring his action or whom to indict. If a 
man takes my property openly and above board, I know whom to sue, 
and if force is used, 1 can also have him indicted. So, such acts are 
not apt to occur, and the public needs no special protection against 
them. Beeearia on Crimes. But where there is an attempt to do the 
thing slyly, or do it by force under circumstances of disguise, the com- 
munity needs protection, and these acts are treated as being done with 
a felonious intent, and are punished accordingly. Jd.” 

In 8. v. Kirkland, 178 N. C., 810 (813), it is said: “In 17 R. C. L., 
5, one of the latest authorities, and reliable, defines larceny: “As the 
felonious taking by trespass and carrying away of the goods of another 
without the consent of the latter, and with the felonious intent perma- 
nently to deprive the owner of his property and to convert it to his, 
the taker’s own use,’ a definition following the decisions in our State, 
and which we approve with the interpretation that the intent to convert 
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to one’s own use is met by showing an intent to deprive the owner of his 
property permanently for the use of the taker, although he might have 
in mind to benefit another.” 8. v. Adams, 115 N. C., 775. 

In S. v. Holder, 188 N. C., 561 (563), we find: “Tc constitute the 
crime of larceny there must be an original, felonious intent, general or 
special, at the time of the taking. If such intent be present, no subse- 
quent act or explanation can change the felonious character of the 
original act. But if the requisite intent be not present, the taking is 
only a trespass, and it cannot be made a felony by any subsequent mis- 
conduct or bad faith on the part of the taker. S. v. Arkle, 116 N. C., 
1031.” 

The prosecuting witness’ testimony as above set forth was to the 
effect that he let defendant have the watch, knew he had it, and de- 
fendant promised to return it the next morning, and the watch was re- 
turned within a few days. The evidence negatives a felonious intent 
and was not sufficient to have been submitted to the jury. All the ele- 
ments of larceny must be established by sufficient competent evidence. 
Evidence that raises a mere suspicion, conjecture, and possibility is 
insufficient foundation for a verdict and should not be left to a jury. 

For the reasons given, the judgment of the court below is 

Reversed. 





MRS. MARY MAUNEY y. LUZIER’S, INC. 
(Filed 15 December, 1987.) 


1. Process § 7d—Person regularly employed in making collections in this 
State is agent of foreign corporation for purpose of service of process. 

In this action against a foreign corporation, it appeared from the facts 
found, supported by affidavits, that process was served on a person regu- 
larly employed in this State by defendant to receive and forward to 
defendant orders and service charges obtained and collected by defend- 
ant’s soliciting agent, and to receive the total purchase price for goods 
sold by defendant in this State, in accordance with defendant’s method of 
doing business herein. Meld: The findings support the court’s conclusion 
of law that the person upon whom process was served was defendant’s 
local agent for the purpose of service of process under C. S., 488 (1). 

2. Same— 

Where process is served on an agent regularly engaged in this State in 
receiving and collecting money for a foreign corporation, the validity of 
such service under C, S., 488 (1), is not affected by C. S8., 1137, when it 
does not appear that defendant had designated a resident process agent in 
accord with the latter statute. 
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3. Same— 
Where process is served on a foreign corporation by service under C. S., 
483 (1), on its agent regularly employed in collecting money for it in this 
State, whether the corporation has complied with C. 8., 1181, is imma- 
terial on the question of the validity of such service. 
4, Same— 


Where the court finds that process was served on an agent regularly 
employed by defendant foreign corporation to collect money for it in this 
State, and finds facts in regard to the corporation’s method of doing busi- 
ness in this State, the failure to find specifically that the corporation was 
engaged in business in this State is not fatal. 


AppraL by defendant from -trmstrong, J., at April Term, 1937, of 
GuiLForp. Affirmed. 

Mrs. Mary Mauncy instituted her action against Luzier’s, Inc., a 
Missouri corporation, to recover damages for an injury alleged to have 
resulted from the use of certain cosmetics manufactured, sold and dis- 
tributed by the defendant. The summons was served upon one C, C. 
Beck as agent of the defendant. In apt time defendant entered special 
appearance and moved to strike out the alleged service of summons, 
for the reason that the defendant did not transact business in North 
Carolina so as to be amenable to the jurisdiction of this Court, and for 
that the said C. C. Beck was not its local agent for the purpose of col- 
lecting or receiving money for it. 

The court, after considering the affidavits filed on behalf of both 
parties, found the facts to be that the plaintiff is a citizen and resident 
of Guilford County, North Carolina; that the defendant 1s a corpora- 
tion, organized and existing by virtue of the laws of the State of Mis- 
sourl, with its principal office in Kansas City in said state, and that 
summons was served on C, C. Beck as agent of the defendant. 

The court further found: “That C. C. Beck was, at the time of the 
service of summons in this action, in contemplation of sec. 483, subsec. 
1, of the North Carolina Code of 1935, a local agent for the purpose 
of said section upon whom summons could be served, which said service 
of summons upon the said ©. C. Beck, as agent of Luzier’s, Ine., was 
good, valid, and binding service. That the orders given by the plain- 
tiff, Mrs. Mary Mauney, to Mrs. Maude Kennedy, were put on order 
blanks of Luzier’s, Inc., Kansas City, Missouri, a copy of which order 
blanks is attached to the affidavit of Mrs. Mary Mauney, plaintiff in 
this action, and filed herein, on which order blanks appeared the name 
of Mrs. Maude Kennedy as representative, and the name of C. C. 
Beck, ‘Your Manager,’ and on which order blanks appeared the fol- 
lowing: ‘A cash deposit is required on all orders. All orders are sub- 
jeet to a 10 per cent service charge—Mail order promptly—Do not 
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hold.’ That on said order blanks appeared the following: ‘Service 
charge covers: Increased Income Tax—Inecreased Postel Rates—Aban- 
doned Delivery Charge--Excise Taxes and Emergency Expenses.’ That 
said 10 per cent service charge, for the purposes on said order blanks 
specified, was collected by Mrs. Maude Kennedy from the plaintiff in 
Greensboro, North Carolina, at the time said orders were taken, for- 
warded to C. C. Beck, her manager, who resides in Charlotte, N. C., 
and in turn forwarded by C. C. Beck to Luzier’s, Inc., thereby making 
and constituting C. C. Beck a local agent of Luzier’s, Ine., in North 
Carolina, for the purpose of receiving and collecting money for and 
on behalf of said Luzier’s, Inc., under and by virtue of sec. 483, subsec. 
1, of the North Carolina Code of 1935. That in addition to said service 
charge collected upon the terms set forth in said order blanks of 
Luzier’s, Inc., the total purchase price of purchases made by the said 
plaintiff in this action from the defendant in this action, Luzier’s, Inc., 
was paid unto the said C. C. Beck, and that this course of dealing was 
in effect and in use by Luzier’s, Inc., the defendant in this action, on 
the date of service of summons in this action on C. C. Beck, agent of 
Luzier’s, Inc.” 

Thereupon it was adjudged that the service of process on the de- 
fendant was legal and valid and defendant’s motion to dismiss was 
denied. Defendant appealed. 








King d& Ning for plaintiff, appellee. 
Sapp & Sapp for defendant, appellant. 


Devin, J. The question presented by this appeal is whether the facts 
found by the court below are sufficient to sustain the judgment that the 
service of proccss on the defendant was in all respects legal and valid. 

The pertinent provisions of the statute, C. S., 483 (1), prescribing 
the method of service of process on corporations, resident and nonresi- 
dent, require that the summons be served upon an officer of the corpora- 
tion or “managing or local agent thereof. .\ny person receiving or col- 
lecting money in this State for a corporation of this or any other state 
or government is a local agent for the purpose of this section. Such 
service can be made in respect to a foreign corporation only when it 
has property, or the cause of action arose, or the plaintiff resides, in 
this State.” 

This statute was construed by this Court in Whilehuirst ve err, 153 
N. C., 76, 68 S. E., 913, and 1t was there held that the service on the 
managing local agent of a foreign corporation was yall when (1) the 
corporation had property in the State, or (2) when the cause of action 
arose therein, or (3) when the plaintiff resides in the State. 
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And with further reference to the definition of the words “local 
agent,” the Court, in that case, used this language: “In defining the 
term ‘agent’ it is not the descriptive name employed, but the nature of 
the business and the extent of the authority given and exercised which 
is determinative, and the word does not properly extend to a subordi- 
nate employee without discretion, but must be one regularly employed, 
having some charge or measure of control over the business entrusted 
to him or of some feature of it, and of sufficient character and rank as 
to afford reasonable assurance that he will communicate to his com- 
pany the fact that process has been served upon him.” 

This statute, C. S., 483 (1), has been many times considered by this 
Court and the general principle stated in Whitehurst v. Kerr, supra, 
approved. Lanceford v. .lssociation, 190 N. C., 314, 129 8. E., 805; 
Lumber Co. v. Finance Co., 204 N. C., 285, 168 8. E., 219; Steele v. 
Tel. Co., 206 N. C., 220, 173 S. E., 583. 

In the case at bar it appears from the facts found, supported by affi- 
dayits, that the defendant’s method of handling its business was that 
the defendant’s representative or soliciting agent took the order of the 
customer, with a cash deposit of ten per cent service charge, and for- 
warded the order and cash to C. C. Beck, the representative’s manager, 
in Charlotte, North Carolina, who in turn forwarded the same to the 
defendant’s home office, and that in addition to the service charge the 
total purchase price of goods was paid to C. C. Beck for the defendant. 
Illustrating the extent of defendant’s business in the State, it may be 
noted that it is stated in plaintiff’s afhdavit that the volume of sales 
by defendant in North Carolina amounts to between $150,000 to 
$250,000 annually, and that C. C. Beck received a compensation of 
$12,000 to $15,000 per annum. 

To constitute one a local agent of a nonresident corporation, as de- 
fined by the North Carolina statute, requires something more than the 
mere solicitation of orders and the shipment of goods in fulfillment of 
those orders. Peoples Tob. Co. ve. Am. Tob. Co., 246 U. 8. 79; Ine. 
ITarvester Co. ue Ky, 234 UL 8., 579; Riverside Colton Mills v. AMene- 
fee, 237 U.S., 189; Pignor v. Balfour, 167 Va., 58, 187 8. E., 468. The 
fact that the agent within the State is engaged regularly in making 
collections for the goods sold is to be taken as the distinguishing fact. 
Ifilton v. Northwestern Hxupanded Melal Co., 16 EF. (2), 821. 

In Brown v. Coal Co., 208 N. C., 50, 178 8. E., 858, cited by appel- 
lant, it was found that the defendant corporation had no agent in the 
State and was not doing business in the State. 

If the court below has correctly found that the plaintiff has procured 
service of summons on an agent of the defendant who was regularly 
engaged in receiving and collecting money for it in this State in accord 
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with C. S., 485 (1), the validity of this service would not be affected 
by the provisions of C. S., 1137, since it does not appear that the de- 
fendant has designated a resident process agent in accord with that 
statute. Whether defendant has complted with C. S., 1181, is imma- 
terial in so far as this plaintiff’s action is concerned, if, as found as a 
fact by the court below, the defendant has a local agent collecting and 
recelving money for it, upon whom service was properly had. 

The failure of the court below to find specifically that the defendant 
was doing business in the State does not afford the defendant ground 
for complaint, since the court found the facts as to the method and 
course of dealing of defendant with its customers and representatives. 

We conclude that the court below has correctly ruled and that the 
judgment must be 

Affirmed. 








MRS. M. N. HEDGHECOCKH v. JEFFERSON STANDARD LIFE INSURANCE 
COMPANY. 


(Filed 15 December, 1937.) 
1. Insurance § 37— 
Where the beneficiary of a life policy introduces in evidence the policy 
and the admissions in insurer’s answer that it issued the policy, that 


insured was dead, and that plaintiff beneficiary had filed proper proof of 
death, plaintiff establishes a prima facie case. 


2. Insurance § 37—Statements contained in certificates executed by parties 
other than plaintiff are not binding on plaintiff. 


Where the certificate of the coroner-physician, filed by the beneficiary as 
part of the proof of death, states that insured committed suicide, which 
statement is denied by the beneficiary in her attached Jetter, the bene- 
ficiary is not bound by the statement in the certificate not executed by 
her, and such statement does not constitute evidence offered by her in 
support of the affirmative defense of suicide set up by insurer in the 
beneficiary’s action on the poliey. 

3. Trial § 22c— 

Where plaintiff makes out a prima facie case, a nonsuit may not be 

granted upon defendant’s evidence in support of an affirmative defense, a 


nonsuit upon an affirmative defense being permissible only if plaintiff’s 
own evidence establishes such defense as a matter of law. 


4. Insurance § 37—lInsurer is not entitled to nonsuit upon affirmative 
defense unless plaintiff beneficiary’s own evidence establishes it. 

Where plaintiff beneficiary makes out a prima facie case, and defendant 

insurer sets up the affirmative defense that insured committed suicide, and 

that therefore no recovery could be had under the relative provision of 

the policy, and insurer introduces evidence in support of its defense, but 
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no evidence in regard thereto is introduced by plaintiff, it is error for the 
court to grant insurer’s motion to nonsuit, since a motion to nonsuit may 
not be allowed in favor of a party upon whom rests the burden of proof. 


AprpraL by plaintiff from Harding, J., at August Term, 1037, of 
GutLtrorp. New trial. 

This is an action instituted by the plaintiff against the defendant to 
recover $2,000, the face amount of a policy of insurance issued by the 
defendant 15 May, 1934, on the life of Marshall Nicholis Hedgecock. 
The plaintiff was named beneficiary in the policy. The insured died 
29 September, 19384, from the effects of a bullet wound in the head. 

The defendant admitted the issuance of the policy, the death of the 
insured, the proper filing of proof of death by the beneficiary, set up 
the affirmative defense that the insured came to his death from a self- 
inflicted wound and denied liability by reason thereof. At the conclu- 
sion of all the evidence defendant’s motion to dismiss as of nonsuit was 
allowed and judgment was entered accordingly. Vlaintiff excepted and 
appealed. 


Frazer & Frazier for plaintiff, appellant. 
Smith, Wharton & Hudgins for defendant, appellee. 


Barnuity, J. At the trial of this cause the plaintiff offered the ad- 
missions contained in defendant’s answer and the policy of insurance 
and rested. This made out a prima fucie case for the plaintiff, 

The defendant then proceeded to offer evidence tending to sustain its 
affirmative defense under the terms of the policy, which provides: “In 
case of self-destruction committed, whether sane or insane, within two 
full years from the date hereot, the extent of recovery hereunder shall 
be the premiums paid.” 

The defendant’s evidence tended to show that the misured was a car 
foreman employed by the Southern Railway Company; that he was 
found dead about 7:15 a. m., 29 September, 1934, im a small office 
used by him on the Pomona vards of the Southern Railway in the city 
of Greensboro; that there was a bullet wound in the right side of the 
head with the point of exit on the left side; that the office was closed; 
that there was blood on the desk and papers at which the deceased had 
apparently been sitting; that there was a note found on the desk, in the 
handwriting of the deceased, the wording of which indicated a suicidal 
intent. Those who found the body, other than one Dempsey, and the 
officers who later went to the scene of the death found no pistol or other 
weapon; the witness Dempscy testified that he found a pistol lying near 
the body and recognized it as one he had loaned the deceased; that 
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thereupon be took the pistol, concealed it about his person and carried 
it home without saying anything to any of the others about having 
found it. When asked about the pistol he first denied that he loaned 
the deceased a weapon, but testified that he did in fact lend him a pistol 
and that the one he found was his. He further testified that he loaned 
the deceased a Smith & Wesson, whereas the one offered in evidence 
was a Colt. 

As a part of the proof of death the plaintiff filed her certificate, im 
which it was stated that the cause of death was a bullet wound in the 
head. She also filed a physician’s certificate signed by W. W. Harvey, 
M.D., in which it was stated that the cause of death was suicide. Dr. 
Harvey likewise sigued a certificate of death, which was filed with the 
State Registrar. In this certificate it was likewise stated that the cause 
of death was suicide and that the deceased shot himself through the 
head with a pistol. These certificates were offered in evidence by the 
defendant. 

The defendant having admitted the issuance of the policy, the death 
of the insured and due proof of death, the burden of proof rested upon 
the defendant to establish its affirmative defense. That this was the 
only real matter at issue was recognized by the defendant. The record 
discloses that counsel for the defendant stated in open court that the 
sole issue in the case is whether he did or did not conimit suicide. 

The statements contained in the certificates executed by parties other 
than the plaintiff are not binding upon her. The physician was re- 
quired to file a certificate with the State Registrar, and the plaintiff 
was required to file a certificate as a part of the proof of death, but 
these statements are not conclusive as to her cause of action. When 
the proof of death and certificates were filed with the defendant they 
were accompanied by, or attached to, a letter in which it is stated: 
“The beneficiary takes issue with the verdict of the soroner’s jury. 
There was little or no evidence submitted to such jury, and such eyi- 
dence as was submitted does not bear out the suicide theory.” Tn 
filing proof of death under the terms of the policy in the manner re- 
quired by the defendant the plaintiff did not adopt or become bound 
by the statements of the coroner-physician. Spruill v. Ins. Co., 120 
N.C., 141, is not in point. In that case the beneficiary filed a proof 
of loss, in which she stated that the deceased died by his own nha 1. At 
the trial this statement on her part was not contradicted. Even so, m 
that ease there was a directed verdict against the plaintiff and not a 
judgment of nonsuit. 

A judgment of nonsuit is permissible against one upon whom the 
onus of proof rests when there is no evidence or a mere scintilla of evi- 
dence, but a judgment of nonswit is never permissible in favor of the 
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party having the burden of proof upon evidence offered by him. Clark, 
C. J.,in Wharton v. Ins. Co., 178 N. C., 135, citing Sprutll v. Ins. Co., 
120 N. C., 141, says: “The burden of proof being on the defendant to 
prove its defense the court could not adjudge that an affirmative de- 
fense 1s proven, for that involves the credibility of the witnesses, which 
is a matter for the jury.” 

Where an insurance company interposes the defense of suicide by the 
insured to avoid recovery by the plaintiff in his action on a life insur- 
ance policy the burden of proof is on the defendant to show by the 
greater weight of the evidence the fact of suicide, and a nonsuit upon 
the evidence will not be allowed. The weight of the evidence must be 
with the party who has the burden of proof, or else he cannot succeed, 
and the jury is the sole judge of the weight and credibility of the testi- 
mony. Baker v. Ins. Co., 168 N. C., 87; Thaxton v. Ins, Co., 143 
NaCs 344 Chain ® dife. Co, 135 N.-C495% Parker v. Ins, CO... 188 
N.C., 405. 

There is but one exception to this rule. When the plaintiff offers 
evidence sufficient to constitute a prima facie case in an action in which 
the defendant has set up an affirmative defense, and the evidence of the 
plaintiff establishes the truth of the affirmative defense as a matter of 
law, a judgment of nonsuit may be entered. This more frequently 
occurs In actions in which the defendant pleads contributory negligence. 
But when the evidence is conflicting, or when the only evidence offered 
on the affirmative defense is that of the party upon whom the onus of 
proof rests, the cause must be submitted to the jury. In such instances 
a judgment of nonsuit may not be substituted for a directed verdict. 

The plaintiff herein offered no testimony tending to show that the 
deceased came to his death from a self-inflicted wound. All of the evi- 
dence tending to support the defendant’s allegations of affirmative de- 
fense was offered by the defendant. 

The defendant’s cause rests largely upon the evidence of the witness 
Dempsey, whose statements were conflicting. The plaintiff has the right 
to have this testimony submitted to a jury to determine the weight and 
credibility of the evidence. The court below in effect found that the 
affirmative defense had been established by the testimony. This finding 
rests exclusively with the jury. 

The cause is remanded to the end that there may be a 

New trial. 
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MERCHANTS OIL COMPANY, «A Corporation, vy. MECKLENBURG COUNTY, 
HENRY W. HWARKEY, CHairMan, anp J. A. SHERRILL, ROBERT F, 
DUNN, I, J. PRICE, ARTHUR H. WEARN, COUNTY COMMISSION- 
ERS OF MECKLENBURG COUNTY, NORTH CAROLINA. 


(Filed 15 December, 19387.) 


1. Landlord and Tenant § 15c—Where lessee does not give notice of inten- 
tion to renew as required by lease he loses right to renew. 


The lease in question provided that the lessee might renew for a term of 
three years upon condition that the lessee give notice in writing of such 
intention, on or before a stipulated date, such notice to constitute an 
agreement to pay the stipulated rent for the additional period: and to 
perform all obligations upon the part of the lessee as set forth in the 
lease. The trial court found, upon supporting evidence, “hat lessee failed 
to give notice of intention to renew within the time stipulated, but did 
sive notice subsequent to the expiration of the stipulated time. Held: 
Upon the facts found, lessee, by failing to give the notice containing the 
agreements stipulated in the lease within the time prescribed, lost his 
right to extend the lease. 


2. Landlord and Tenant § 2: Evidence § 39— 


Conversations, statements, and negotiations prior to the execution of the 
written contract are merged therein, and the partics are bound by the 
terms of the writing. 


3. Landlord and Tenant § 2: Contracts § 8— 


The fact that a lease contract is prepared by lessor cannot have the 
effect of modifying its plain provisions when the lessee signs the contract, 
and there is no evidence that his signature was obtained by fraud or 
misrepresentation. 


4, Landlord and Tenant § 15c— 


The fact that lessor suffered no damage by failure of lessee to give 
notice of intention to renew within the time stipulated in the lease does 
not constitute a waiver nor supply the requirement of notice as prescribed 
in the contract. 


5. Public Officers § 3— 


Public officers leasing public property may not waive vo provision of the 
lease under which the lease may be terminated when the property may be 
leased to others for a higher rental. 


6. Landlord and Tenant § 2— 

By agreeing to a sublease of the property stipulating that the sublease 
should not in any way alter the terms of the lease. the lindlord reserves 
his rights under the lease, and his agreement to the sublease cannot con- 
stitute a waiver by him of any of its terms. 


+. Injunctions § 2—Injunction will not lie in favor of lessee to prevent 
lessor from interfering with possession or from leasing to another. 


. + * , . , « * 
Injunction will not lie at the instance of a lessee to enjoin lessor from 
leasing the property to another or to enjoin lessor from interfering with 
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lessee’s possession, since, if lessee has not forfeited his lease, another 
lease by the owners to a third person could not affect his rights under 
his lease, and since lessee can set up all rights under the lease in any 
action in ejectment lessor might institute, and has therefore an adequate 
remedy at law. 


Appeat by plaintiff from Rousseau, J., at March Regular Civil Term, 
1987,‘of MeckLensure. Affirmed. 

This is a civil action instituted by the plaintiff against the defendants, 
in which the plaintiff seeks to enjoin and restrain the defendant from: 
“(a) Executing or delivering any lease agreement for or to Myers Auto- 
mobile Service Company, or any other person, covering the premises de- 
scribed in the complaint, or (b) instituting evictment or ejectment pro- 
ceedings, or any other action, against Merchants Oil Company, or (c) 
doing any other act or thing whatsoever in any way interfering with the 
occupation, use and enjoyment by the plaintiff of the premises de- 
scribed in the complaint, or (d) in any way or manner interfering with 
the operation of plaintiff’s business on the premises deseribed in the 
complaint.” 

At the time of the institution of the action a temporary restraining 
order and notice to show cause was issued. Upon the hearing on the 
notice to show cause why the restraining order should not be continued 
until the hearing, judgment was entered denying plaintiff’s prayer for 
injunction and dissolving the temporary restraining order. The plain- 
tiff excepted and appealed. 


Fred B. Helms and Wm. F, Mulliss for plaintiff, appellant. 
Henry &. Fisher and J. Clyde Stancill for defendants, appellees. 


BaRNnHILL, J. On 7 January, 1935, Mecklenburg County leased to 
the plaintiff the old courthouse lot in the city of Charlotte, located at 
the southeastern intersection of South Tryon and East Third Streets, 
for a period of two years for the sum of $10,200, payable in monthly 
installments of $425.00 each. The lease contained a provision granting 
to the lessee the option to renew said lease for an additional term of 
three years, beginning 1 February, 1937, provided and on condition that 
the lessee shall notify the lessor of its election to so renew said lease by 
delivering a written notice to that effect, executed in its behalt by its 
president and its secretary and with its corporate seal affixed thereto, to 
the chairman or clerk of the board of commissioners of said county, at 
the courthouse on or before 30 November, 1936, such notice to constitute 
an agreement on the part of the lessee to pay to the lessor the rental for 
such additional term and to perform all the obhgations upon the part 
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of the lessee as set forth in the lease. For the additional term the lessees 
were to pay the sum of $16,200 in monthly installments of $450.00 each. 

On 23 August, 1936, the plaintiff subleased said premises to the 
Sinclair Refining Company for a period of one year. In compliance 
with the requirement of the Sinclair Oil Company the plaintiff procured 
the landowner’s consent to said sublease in the following words: “The 
undersigned, owner (herein referred to in the singular number whether 
one or more) of the premises hereinabove described, hereby consents to 
the subletting of same in accordance with the above and foregoing agree- 
ment. It is understood that nothing contained herein shall in any way 
alter the lease between Mecklenburg County and the Merchants Oil 
Company.” 

The plaintiff failed and neglected to give notice to the defendant that 
it desired to exercise its option to renew its lease for an additional period 
of three years, as stipulated in its contract. This was a condition prece- 
dent and the plaintiff thereby lost its right to extend tha lease. Roun- 
tree v. Cohn-Bock Co., 158 N. C., 153; Bateman v. Lumber Co., 154 
N. C., 248; 2 Story, Eq. Juris., sees. 1802, 1806; Donovan v. Niles, 246 
Mass., 106. Such notice, dated 15 December, 1936, was delivered to the 
defendant on or about 24 December, 19386. This, however, was not 
executed in strict compliance with the terms of the lease and in no event 
meets the requirements of the contract. 

The plaintiff having failed to renew its lease as provided in its con- 
tract, the defendants gave the plaintiff notice to vacate said premises 
and advertised for bids thereon, and thereafter leased said premises to 
the Myers Automobile Service Company for a term of two years at the 
rental of $18,060, payable in monthly installments of $752.50. This 
lease contained an option agreement to renew for a period of three years 
for the sum of $27,954, payable in monthly installments cf $776.50 cach. 
This lease likewise provides that it 1s to become effective when the 
lessee 1s put In possession of the leased premises. 

There is much evidence in the record in respect to conversations be- 
tween agents of the plaintiff and the individual defendants and as to 
statements made prior to the execution of the lease to the plaintiff. 
These conversations, statements and negotiations culminated in a writ- 
ten contract, and the plaintiff is bound by the written word. The plain- 
tiff also undertook to show that the lease was prepared by counsel for the 
defendants, but there is no evidence or suggestion that plaintiff’s signa- 
ture thereto was obtained by fraud or misrepresentation. It must now 
abide by the terms of its contract. The plaintiff likewise undertook to 
show and offered evidence to the effect that the defendants have suf- 
fered no damage by reason of plaintiff’s failure to give the notice re- 
quired in its lease. Even so, this would not constitute a waiver of the 
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terms of the contract, nor supply the requirement of the notice of plain- 
tiff’s intention and desire to exercise its option. It 1s well to note, how- 
ever, that if the individual defendants, who occupy positions of trust, 
should seek to evade the provisions of this contract, or willingly forego 
the rights of the county thereunder, they would thereby continue the 
plaintiff in possession of the premises at a rental of $450.00 per month, 
when they now have a lease for said premises at $752.50 per month. 
The defendants have no right in the discharge of their official duties 
to so deal with public property. 

The facts were fully found by the court below and the facts found are 
supported by plenary evidence. As to the lease, the court found that 
the plaintiff did not give written notice in compliance with the lease 
agreement, and that the defendants did not at any time waive the giving 
of such notice. Upon the facts found and the conclusions of law ar- 
rived at thereon, the court was of the opinion that the plaintiff has an 
adequate remedy at law and is not entitled to a continuance of the 
restraining order until the hearing of the case on its merits. In this 
we must concur. 

All the evidence seems to be to the effect that the notice was not given 
as required by the lease. There is no evidence of any waiver of said 
notice by the defendants. In the landowner’s consent signed by the 
chairman of the board of commissioners of the defendant county, it is 
provided: “It is understood that nothing contained herein shall in any 
way alter the lease between Mecklenburg County and the Merchants Oil 
Company.” This is a reservation of rights and not a waiver. 

If there had been no forfeiture of the lease, as asserted by the plain- 
tiff, the plaintiff could have set up all the matters alleged in his com- 
plaint in defense to any action of ejectment the defendants might insti- 
tute. If it had a valid lease the execution of another lease by the 
defendants to a third party would not affect plaintiff’s rights. It is a 
well established rule of law that where a party has an adequate remedy 
at law a court of equity will not intervene in his behalf. 

Whether the plaintiff, by instituting this action and having the facts 
found against it, has lost its right to set up any defense to an action in 
ejectment is a question not now before us for decision. 

The assignments of error by the plaintiff are without merit. The 
judgment below is 

Affirmed. 
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HENRY A. MEACHAM y. LARUS & BROTHERS COMPANY, anp 
H. S. BIVENS. 


(Filed 15 December, 1937.) 


1. Jndgments § 32—Ordinarily, only parties and privies are estopped by 
judgment. 


The four occupants of an automobile involved in a collision instituted, 
respectively, separate actions against the driver and the owner of the 
other car involved in the collision. Upon the trial of one of the actions, 
all the occupants of the car being witnesses. 2 nonsuit was entered 
in favor of the defendant owner and the issue of negligence was an- 
swered by the jury in favor of the defendant driver. In the present 
action, defendants filed an amended answer alleging the disposition of 
the action tried, which allegations were admitted by the present plaintiff, 
and defendants moved to dismiss this action on the ground defendants 
should not be required to defend the several actions involving the same 
facts, and that plaintiff was barred or estopped by the judgment in the 
action tried. Held: The present plaintiff was neither a party nor a privy 
in the action tried. and a different set of facts might be developed in the 
present action, either by additional evidence or by the estimate placed 
upon the evidenee by the jury, and the motion to dismiss should have been 
denied. 

2. Same: Estoppel § 6a— 

An estoppel must be mutual, and where one party is not estopped by a 

prior judgment. the adverse party cannot be estopped thereby. 


APPEAL by defendants from fTarding, J., at November Term, 1937, of 
Guritrorp. Affirmed. 


Silas B. Casey and Walser & Wright for plaintiff, appellee. 
Sapp & Sapp for defendants, appellants. 


Scurenck, J. This is a civil action, instituted in the raunicipal court 
of the eity of High Point, to recover damages for perscnal injuries to 
the plaintiff, alleged to have been proximately caused by the negligence 
of the defendants. The allegations of the complaint are to the effect 
that the plaintiff was a passeuger in an automobile owned and operated 
by one A. R. Martin, and that an automobile owned by the corporate 
defendant and operated by the individual defendant negl:gently collided 
with the Martin automobile upon the public highway and thereby in- 
jured the plaintiff. The answer denied the negligent operation of the 
automobile driven by the defendant Bivens, and entered the alternative 
plea of contributory negligence of the plaintiff, alleging that the Martin 
automobile was being operated in a joint enterprise of the plaintiff and 
others, including the driver thereof. 
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The defendants, by leave of court, filed an “Amendment to Answer” 
wherein they set up and allege that there were three other cases insti- 
tuted against the defendants by one Sedberry, one Alsobrook, and one 
Proctor, respectively, wherein the allegations and facts were practically 
the same as in this case, and that the Sedberry case had been tried and 
that upon a demurrer to the evidence a nonsuit had been entered as to 
the corporate defendant and a judgment in favor of the individual 
defendant entered upon the issue as to his negligenee having been an- 
swered in his favor, and that at the trial of the Sedberry case the plain- 
tiff in this case, Meacham, as well as the plaintiffs in the Alsobrook and 
Proctor cases were present and testified as witnesses, and that Sedberry 
was represented by the same attorneys as represent Meacham, and Also- 
brook, and Proctor, and that said attorneys resisted motion to consoli- 
date for the purpose of trial the four cases of Sedberry, lsobrook, 
Proctor, and Meacham; and defendants aver that they ought not to be 
required to defend more than once the same cause of action, and that the 
plaintiff ought not to be allowed to maintain this action for the reasons 
specified in the “Amendment to Answer. 

The plaintiffs demurred to the “Amendment to Answer” upon the 
ground that it was not sufficient to sustain either the plea of res judicata 
or estoppel. This demurrer was overruled. The defendants thereupon 
moved the court to dismiss the actions of Meacham, Alsobrook, and 
Proctor upon the allegations in the “Amendment to Answer,” the facts 
alleged therein being admitted, and the court allowed the motion and 
dismissed the actions of Meacham, Alsobrook, and Proctor. From this 
judgment dismissing the several actions, the plaintiffs therein appealed 
to the Superior Court, assigning as error the judgment of dismissal. 

The cases came on for trial before Harding, J., at the November 
Term, 1937, of Guilford Superior Court, when and where the judgment 
of the municipal court of the city of High Point was reversed, and the 
several cases were remanded to the municipal court for trial. From this 
judgment the defendants appealed to the Supreme Court, assigning as 
error the judgment of the Superior Court. 

It is stipulated that only the record in the Meacham case need be 
brought to the Supreme Court, and that the plaintiffs in the cases of 
Alsobrook and Proctor will be bound by the judgment in the Meacham 
case, 

The question presented for our consideration is clearly stated in ap- 
pellants’ brief as follows: “Is the plaintiff, by reason of the facts 
admitted and appearing in the record, bound and estopped by the judg- 
ment and findings of the jury in the case of ‘Sedberry v. Larus & 
Brothers Co. and H. 8. Bivens,’ and is said judgment res judicata as to 
the negligence of the defendant H. S. Bivens, as between the plaintiff 
and defendant here?’ The answer is “No.” 
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The plaintiff Meacham was not a party to the Sedberry case and had 
no legal interest in any judgment that might be rendered therein. 
Neither was there any privity In estate, in blood, or in law, existing 
between the plaintiff and Sedberry. Ordinarily, the rule is that only 
parties and privies are bound by a judgment. PBenne't v. Holmes, 18 
N. C., 486; Simpson v. Cureton, 97 N. C., 112; Hines v. Moye, 125 
N.C., 8. No estoppel is created by a judgment against one not a party 
or privy to the record by participation in the trial of the action. Falls 
v. Gamble, 66 N. C., 455; LeRoy v. Steamboat Co., 165 N. C., 109. 

An estoppel must be mutual, Peebles v. Pate, 90 N. C., 348, and one 
who 1s not bound by an estoppel cannot take advantage of it, LeRoy v. 
Steamboat Co., supra. It is hardly supposed that had the issue as to the 
defendant Bivens’ negligence been answered in favor o7 the plaintiff in 
Sedberry’s case, that the plaintiff Meacham could be heard to say that 
such answer was res judicata in the trial of his action, It may be, as 
was said in Hipp v. DuPont, 182 N. C., 9, that upon the trial of the 
Meacham case an entirely different set of facts as to the manner in 
which the collision between the two automobiles occurred might be de- 
veloped, either by additional evidence or by the estimate placed upon the 
evidence by the jury. 

There 1s nothing in the record to bring this action within certain 
exceptions to the general rule that only parties and privies are bound by 
judgments. The judgment in the Sedberry case is not one in rem as in 
Bank v. McCaskill, 174 N. C., 862, and as in most of the cases wherein 
an exception to the general rule has prevailed. 

The judgment of the Superior Court is 


Affirmed. 
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STATE v. GEORGE STEVENSON. 
(Filed 15 December, 1937. ) 


1. Criminal Law 8 33— 


A confession is competent only when it is voluntary, and a confession is 
voluntary in law when, and only when, it is in fact voluntarily made. 


2. Same—Confession in this case held involuntary and incompetent. 


The evidence tended to show that defendant started to make some state- 
ment while in jail and was told by an officer that there was no use in his 
lying, that the officer already had more than enough evidence for a con- 
viction, and that they “were going to take him down there”; and that 
thereafter, while defendant was being taken to a doctor, he made the con- 
fession sought to be introduced in evidence. Held: The admission of the 
confession in evidence was error, Since the circumstances revealed by the 
testimony show that it was involuntary and incompetent. 
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3. Same— 
S. vu. Whitener, 191 N. C., 659, cited as stating the correct procedure for 
determining the voluntariness of an alleged confession. 
4, Criminal] Law § 81d— 
Where a new trial is awarded on one exception, other exceptions need 
not be considered. 


AppraL by defendant from F'rizzelle, J., at September Term, 1937, of 
CoLuUMBUs. 

Criminal prosecution, tried upon indictment charging defendant with 
burglary in the first degree. C. S., 4232. 

The defendant pleaded not guilty. 

In the course of the trial below and during the examination of State’s 
witness, W. H. Bullard, an officer, the solicitor for the State proposed to 
offer in evidence a written statement, dated “8/3/37,” purporting to be 
signed by and a confession of the defendant, in which, among other 
things, it is stated: “, . . I went into the house. . . . This 1s 
a true and voluntary statement made of my own free will and accord.” 
Counsel for defendant objected, and in the absence of the jury, stated to 
the court that the defendant had said to him that his sole purpose in 
signing the confession was that he was in fear of being lynched, and he 
wanted to get back; that he was drunk the night of the alleged crime 
and that he does not know what happened. Counsel further stated to 
the court that he would like to examine the defendant, that he was 
willing to have him sworn and examined in the absence of the jury, 
solely for that purpose. The defendant was not examined. But the 
witness Bullard was examined with the view of eliciting the facts as to 
the circumstances under which the statement was made. The witness 
stated that Corporal Pridgen wrote the statement just as defendant had 
“told it,” and that the “statement was free, voluntary, and of his own 
free will and accord.” Continuing, the witness said: “Corporal Pridgen 
and me brought him back up in the front room of the jail. No one else 
was there except we three. I do not think he was asked whether or not 
he would sign the confession until we got him in and told him to come 
on with the truth about it. . . . J came back over here the next 
morning and went up in the jail, and he began to tell me something else, 
and I told him ‘There is no use you beginning to tell a lie to me this 
morning, I have already got too much evidence.to convict you. We 
are going to take you down there.’ I took him up to Dr. Johnson’s 
with the wound in his arm. We got out there and George said, ‘Well, 
I want to tell the truth about it.’ Then, of course, just voluntarily 
then, he told what he has told. We did have him out of jail then.” 
The court ruled that the alleged confession was freely and voluntarily 
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made and, therefore, admissible. ‘To the ruling of the court, without 
examination of the defendant, as requested and urged by defendant’s 
counsel, the defendant excepted.” The statement was introduced in evi- 
denee. Defendant excepted. 
Verdict: Guilty of burglary in the first degree. 
Judgment: Death by asphyxiation. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State, 
Dwight McEwen for defendant, appellant. 


Wixporne, J. We are of opinion that the alleged confession, having 
been made under the circumstances described by the officers, was involun- 
tary and incompetent. The admission of it in evidence is error. S. 7. 
-lnderson, 208 N. C., 771, at T77 and 783; 8. uv. Afyers, 202 N. C., 351, 
162 S. E., 764; S. v. Livingston, 202 N. C., 809, 164 5. E., 387; 8. «. 
Crier, 203 N. C., 586, 166 8. E., 595; S. v. Gosnell, 208 N. C., 401, 181 
S. E., 323; S. vr. Moore, 210 N. C., 686, 188 8. E., 421. 

The factual situation here is very similar to that in S. v. Anderson, 
supra, where a new trial was granted the defendant Overman. There 
the Court stated: ‘“.\ free and voluntary confession is deserving of the 
highest eredit because it is presumed to flow from the strongest sense of 
guilt, but a confession wrung from the mind by flattery of hope or by the 
torture of fear comes in such questionable shape as to merit no con- 
sideration,” citing S. r. Livingston, supra. S.v. Patrick, 48 N. C., 443. 

“Voluntary confessions are admissible in evidence against the party 
making them; involuntary confessions are not. A confession is volun- 
tary in law when—and only when—it was in fact voluntarily made.” 
S. v. Anderson, supra, citing S. v. Newsome, 195 N. C., 552, 143 S. E., 
ISG 

While it is not necessary, in view of the turn of this appeal, to con- 
sider the exception to the procedure followed in determining the volun- 
tariness of the alleged confession, it 1s appropriate to refer to S. v. 
Whitener, 191 N. C., 659, 182 S. E., 608, where the subject is fully 
discussed. 

As the case goes back for a new trial for the error described, other 
exceptions upon which defendant relies need not be considered. Shoe- 
make v. Refining Co., 208 N. C., 124, 179 8S. E., 334; Callahan v. 
Roberts, ante, 223; Warren v. Ins. Co., ante, 354. 

For error stated, defendant is entitled to 

New trial. 
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LAURIE MOSELEY, JR., v. W. A. KNOTT anp J. 8. SHACKELFORD. 


(Filed 15 December, 1937.) 


1. Wills § 34— 
A devise to the “heirs” of a person will be construed to be to his “chil- 
dren” in the absence of a contrary intention expressed in the instrument. 
Cc. 8., 1789. 
2. Wills § 33c—Remaindermen are to be determined as of date of the 
termination of the life estate. 


The devise in this case was to testator’s daughter-in-law for life, re- 
mainder over to the children of testator’s son, the life tenant’s husband. 
The daughter-in-law died leaving one child of the marriage her surviving, 
and her husband subsequently remarried. Held: The takers of the re- 
mainder are to be determined as of the date of the death of the life 
tenant and the termination of the life estate, and only those in esse as of 
that time are entitled to take, and the child of the life tenant takes a fee 
simple in the property upon her death to the exclusion of any children 
her husband may have by his second wife. 


AppEaL by defendants from Cranmer, J., at November Term, 1937, 
of Lenorr. Affirmed. 

This was a controversy without action submitted upon agreed state- 
ment of facts to determine the title to certain described land, the subject 
of contract of sale by plaintiff to defendants. 

From judgment that plaintiff was owner of the land in fee and that 
his deed therefor to defendants would convey a good title, defendants 
appealed. 


Wallace & White for plainteff. 
R. A. Whitaker for defendants. 


Devin, J. The determination of the question presented by this appeal 
involves the construction of the ninth item of the will of E. T. Moseley, 
from whom it 1s admitted the title descended. This item is expressed in 
the following language: 

“T give and devise to my beloved daughter-in-law, Kate Vanstory 
Moseley, wife of my beloved son, Laury Moseley, for and during the 
term of her natural life, a certain tract or parcel of land (describing 
it), to have and to hold to her, the said Kate Vanstory Moseley, for and 
during the term of her natural life, and at her death to go to the heirs 
of my beloved son, Laury Moseley, share and share alike. It being my 
desire and wish, however, that my beloved son, Laury Moseley, shall 
have charge of this farm, or tracts of land, and the management thereof, 
during the life estate created herein.” 
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It was admitted that one child only was born to Kate Vanstory 
Moseley and Laury Moseley, the plaintiff, Laurie Moseley, Jr., and that 
he was living at the time of the execution of the will of E. T. Moseley, 
his grandfather, in 1925. In 1927 Kate Vanstory Moseley died, leaving 
surviving her husband, Laury Moseley, Sr., and the plaintiff, Laurie 
Moseley, Jr., the only child of Laury Moseley, Sr., and herself. Since 
the death of Kate Vanstory Moseley, Laury Moseley, sr., has married 
again, but no other child has been born to him. 

Section 1739 of the Consolidated Statutes contains the following rule 
of construction: “aA limitation by deed, will, or other writing, to the 
heirs of a living person, shall be construed to be the children of such 
person unless a contrary intention appear by the deed or will.” 

Interpreting the ninth item of the will in accord with the rule set 
forth in this statute, the devise, to take effect at the te-mination of the 
life estate of Kate Vanstory Moseley, “to the heirs” of Laury Moseley 
(who was then and still is living), must be construed to mean his 
children. This brings us to the consideration of the question whether 
those who take under the will in remainder as child or children of 
Laury Moseley, Sr., are to be determined at the death of Kate Vanstory 
Moseley, or whether this class would be enlarged to inelude any chil- 
dren who might hereafter be born to Laury Moseley, Sr., by a subse- 
quent marriage. 

The uniform holding of the court upon these and similar facts is 
that when the life estate terminates, the person or persons who answer 
the description take the property. So that at the deach of Kate Van- 
story Moseley, immediately the law ealled the roll of he class, that is 
the children of Laury Moseley, Sr., and the only one who could answer 
was the plaintiff, and he alone was entitled to take. Bell v. Gillam, 
200 N. C., 411, 157 S. E., 60; Trust Co. v. Stevenson, 196 N. C., 29, 
144 8. E., 370; Fulton v. Waddell, 191 N. C., 688, 1382 S. E., 669; 
Baugham v. Trust Co., 181 N. C., 406, 107 S. E., 431; Cooley v. Lee, 
170 N. C., 18, 86 8S. E., 720; Cullens v. Cullens, 161 N. C., 344, 77 
8. E., 228; Wise v. Leonhardt, 128 N. C., 289, 38 8. E., 892; Knight v. 
Knight, 56 N. C., 167, 

In Anight v. Knight, supra, the land was devised tc one Barlow for 
life, remainder to-the children of Louisa Knight. Children were born 
to Louisa Knight both before and after the death of ths life tenant. It 
was held that only the children who were in esse at the time the life 
estate terminated could take. “The call for the owners of the ultimate 
estate 1s not made until the first estate falls in, and all who answer the 
description at that time are entitled. The children of Mrs. Knight 
born after the death of Barlow are excluded.” 
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In Cullens v. Cullens, 161 N, C., 344, 77 S, E., 228, it was said: “We 
think it well settled that when land is conveyed to a woman and her 
children they take as tenants in common, and only those born at the 
date of the deed take.” 

In Cooley v. Lee, 170 N. C., 18, 86 S. E., 720, where there was a de- 
vise to the heirs of a living person, subject to a life estate in another, it 
was said, “The devise, being to a class, under various decisions in our 
State, will include all who are members of the class and fill the descrip- 
tion at the time the particular estate terminates.” 

The holding in Fulton v. Waddell, 191 N. C., 688, 132 S. E., 669, 1s 
to the effect that when the remainder is limited to a class the class is 
to be ascertained at the termination of the life estate, citing Bowen v. 
Hackney, 1386 N. C., 187, and Witty v. Witty, 184 N. C., 3875. And in 
Trust Co. v. Stevenson, 196 N. C., 29, 144 8S. E., 370, Brogden, J., in a 
concurring opinion succinctly states the rule that when an ultimate 
estate In expectancy is limited to a class of persons, and there are per- 
sons in esse answering the description when the contingency happens, the 
law immediately calls the roll of the class and those who answer alone 
can take. In Bell v. Gillam, 200 N. C., 411, 157 S. E., 60, it was said: 
“When the particular estate comes to an end all of the class who have 
an interest are immediately determined.” 

For these reasons we conclude that the judge below correctly ruled 
that Laurie Moseley, Jr., had an indefeasible title to the land, and upon 
tender of proper deed therefor he was entitled to recover of defendants 
the agreed purchase price. 

Judgment is affirmed. 





GUILFORD COUNTY v. ESTATES ADMINISTRATION, INC., ADMINISTRA- 
Tor oF G. A. GRIMSLEY, AND THE HEIRS aT Law or G. A. GRIMSLEY. 


(Filed 15 December, 1937.) 


1. Taxation § 40b: Venue § 3— 
The foreclosure of a tax sale certificate is a remedy in the nature of an 
action to foreclose a mortgage, C. S., 8087, and must be instituted in the 
county where the land, or some part thereof, is situated, C. S., 463. 


2. Same: Venue § 1—dAction against administrator to foreclose tax sale 
certificate must be instituted in county where land is situated. 

An action against an administrator to foreclose a tax sale certificate 
on lands of the estate must be instituted in the county in which the land, 
or some part thereof, is situated, C. S., 8087, 468, and the provisions of 
C. S., 465, that an action against an administrator must be instituted in 
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the county in which the bond was given, being in irreconcilable conflict 
in such instance, must give way to the latter enacted provisions of C. 8., 
8037. 

3. Statutes § 10— 


Where two statutes are in irreconcilable conflict, the statute which was 
first enacted must give way to the latter enacted statute to the extent of 
the conflict, the last expression of the legislative will in the matter being 
the law. 


Appear by defendant Estates Administration, Inc., administrator of 
G. A. Grimsley, from Harding, J., at August Term, 1987, of GuitForp. 
Affirmed. 


BL. Fentress and D, Newton Farnell, Jr.. for plaintiff, appellee. 
Vaughn & Graham and Winfteld Blackwell for defendant, appellant. 


ScuENcK, J. This is an action instituted by Guilford County, as pur- 
chaser of two certain sheriff’s certificates of sale for taxes of real estate 
in Guilford County in the name of G. A. Grimsley, to have such real 
estate sold for the satisfaction of the sums due it upon such certificates, 
under the provisions of C, 8., 8086 and 8037. 

The appellant, Estates Administration, Inc., administrator of G. A. 
Grimsley, under C. S., 470, in apt time, before answering, made a 
special appearance in writing and demanded the removal of the ease for 
trial from Guilford County to Forsyth County, alleging that it was 
entitled to such removal under the provisions of C. S., 465, since the 
action was against it as an administrator in its official capacity, and 
that it and the surety on its bond are residents of Forsvth County, and 
that it qualified as such administrator in Forsyth County. The appel- 
lant’s motion for removal was denied by the clerk of the Superior Court, 
and upon appeal to the judge at term the judgment of denial was af- 
firmed, and appeal was taken to the Supreme Court, wherein the denial 
of the motion for removal was assigned as error. 

C. S., 8037, provides that “Such rehef (judgment for holders of tax 
sale certificates for the sale of real estate) shall be afforded only in an 
action in the nature of an action to foreclose a mortgage, which action 
shall be commenced as herein provided. Such action shall be governed 
in all respects as near as may be by the rules governing actions to fore- 
close a mortgage.” 

C. S., 468, provides that actions for the “foreclosuve of a mortgage 
of real property” . . . “must be tried in the cowaty in which the 
subject of the action, or some part thereof, 1s situated.” 

Construing C. 8., 8087, and C. S., 463, together it is clear that an 
action to enforce the lien given to the purchaser of the tax certificates 
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must be tried in the county where the land, or some part thereof, is situ- 
ated. It is likewise clear that this construction brings about in this 
case an irreconcilable conflict with C. S., 465, which provides that “all 
actions . . . against administrators in their official capacity must 
be instituted in the county where the bonds were given if the principal 
or any surety on the bond is in the county.” Under the provisions of 
the two former statutes, when read together, this action “must be tried” 
in Guilford County where the land is situated, and under the provisions 
of the latter statute it “must be instituted” in Botte County where 
the administrator qualified and resides. 

C.S., 8037, was enacted in 1927, and C. S., 465, was enacted in 1868. 
The formes enactment, being subsequent to ae in irreconcilable conflict 
with the latter enactment, the former must prevail. 

“Every affirmative statute is a repeal by implication of a prior affirm- 
ative statute, so far as it 1s contrary to it, for the maxim is Leges pos- 
tertores priores contrarias abrogant (later laws abrogate prior laws that 
are contrary to them). S.v. Woodside, 31 N. C., 500; Black’s Law Dic- 
tionary.” S. v. Kelly, 186 N. C., 365. 

“The two statutes, being utterly inconsistent, cannot stand together. 
That being so, the last enactment must prevail to the’ extent that they 
are repugnant.” Swindell v. Belhaven, 173 N. C., 1. 

“It is a well recognized principle of statutory construction that when 
there are two acts of the Legislature applicable to the same subject, 
their provisions are to be reconciled if this can be done by fair and 
reasonable intendment; but, to the extent that they are necessarily re- 
pugnant, the latter shall prevail. The position is stated in substantially 
these terms by Associate Justice Freld in U. S. v. Tynen, 78 U.S., 92, 
as follows: ‘Where there are two acts on the same subject, the rule is to 
give effect to both, if possible; but if the two acts are repugnant in any 
of their provisions, the latter act, and without any repealing clause, 
operates to the extent of the repugnancy as a repeal of the first’; and 
in Sedgwick on Statutory Construction, p. 125, quoting from Ely v. 
Bliss, 5 Beavan, it is said: ‘If two inconsistent acts be passed at dif- 
ferent times, the last 1s to be obeyed, and if obedience cannot be ob- 
served without derogation from the first, it is the first that must give 
way.” Bramham v. Durham, 171 N. C., 196. 

Under the subject “Statutes,” subhead “Conflicting Provisions,” 59 
C. J., par. 596, p. 999, reads: “In accordance with the principle that 
the last expression of the legislative will is the law, in case of conflicting 
provisions in the same statute, or in different statutes, the last in point 
of time or order of arrangement prevails.” 

The judgment of the Superior Court is in accord with the provisions 
of C. S., 8037, and the authorities cited, and is therefore affirmed. 

Affirmed. 
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(Filed 15 December, 1937.) 


1. Courts § 2d— 
The jurisdiction of the Superior Court upon appeal from a judgment of 
a justice of the peace is derivative, and where the justice’s court has no 
jurisdiction, the Superior Court acquires none by appeal. 


2. Actions § 7: Innkeepers § 3—Proprietor's wrongfully permitting third 
person to take property from rented room is a tort. 

Evidence that plaintiff rented a room in defendant’s lodging house, that 
thereafter plaintiff told defendant to let no one have his accordion kept 
in the room, to which defendant agreed, and that some time later defend- 
ant permitted a third person to take the accordion on the pretext that 
plaintiff had sent him for it, is held to establish a cause of action in tort, 
if at all, and not an action based upon the violation of any duty founded 
upon contract, the proprietor of the lodging house not being a bailee of 
the property, and there being no binding agreement on the part of the 
proprietor not to let anyone have the accordion, the statements in regard 
thereto having been made some time after the conclusion of negotiations 
for renting the room. 


3. Justices of the Peace § 3—Where action for more than $50 is founded 
solely in tort, justice of the peace has no jurisdiction. 

Where the evidence in an action against the proprietor of a lodging 
house tends to show that the proprietor wrongfully permitted a third 
person to take plaintiff’s personal property, valued at more than fifty dol- 
lars, out of the room rented by plaintiff, the action is founded solely in 
tort, and the justice’s court has no jurisdiction, and the rule that where 
an injury results from breach of some contractual duty, plaintiff may 
waive the tort and sue on the contract, has no application. 


4, Bailment § 1: Innkeepers § 3—Proprictor of lodging house is not 
bailee of personal property left in rented room. 


A proprietor of a lodging house is not a bailee of personal property left 
in the room rented by the owner of the personalty, even though the pro- 
prietor has aecess to the room for janitor and maid service, there being 
no such delivery of possession of the personalty necessary to establish 
the relationship, and this result is not affected by the statutory lien given 
by C. 8., 2461. 


APPEAL by plaintiff from PAdll7ps, J., at October Term, 1937, of 
GuitForp. Affirmed. 

This was an action instituted by plaintiff in the court of a justice of 
the peace “for the nonpayment of the sum of $200.00 due by breach of 
contract of bailment.” The sum sued for was the value of an accordion 
left in plaintiff’s room at defendant’s lodging house, whieh it was 
alleged defendant had neghgently and in breach of contract of bail- 
ment pernutted to be fraudulently taken by a third person. 
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From a judgment by the justice of the peace for $50.00 only, plaintiff 
appealed to the Superior Court. 

In the trial de novo in Superior Court plaintiff offered evidence tend- 
ing to show that he rented a room from defendant into which he moved 
his personal belongings, including an accordion; that he told her about 
the accordion and asked if it was all right for him to practice; that six 
weeks to two months after he moved in he told her not to let any one 
have the accordion, and she said she would not let any one have it; that 
subsequently on 8 July, 1937, he was informed by the defendant that 
she had permitted a man calling himself Ward to remove the accordion 
from the house on the fraudulent pretext that plaintiff had sent him for 
it; that the accordion has been thereby lost and not recovered, and that 
the market value of same was $225.00 to $250.00. 

At the close of plaintiff’s testimony the trial judge allowed the motion 
to dismiss for want of jurisdiction. From judgment dismissing the 
action plaintiff appealed to the Supreme Court. 


Schoch & Schoch for plaintiff, appellant. 
Gold, McAnally & Gold for defendant, appellee. 


Devin, J. The action having been begun in the court of a justice of 
the peace, upon appeal therefrom the jurisdiction of the Superior Court 
was derivative only. Therefore the sole question presented is whether 
the justice of the peace had jurisdiction of the cause of action for the 
recovery of $200.00 damages based on the evidence presented by the 
plaintiff in support thereof. 

Under the evidence shown by the record plaintiff could maintain his 
action against the defendant for the loss of his accordion (if at all) 
only on the ground of a negligent or wrongful act on the part of the 
defendant, a tort as defined in Elmore v. R. R., 191 N. C., 182, 131 
S. E., 633, and as the justice’s jurisdiction in actions of tort is limited 
to those cases wherein the sum demanded does not exceed $50.00, the 
Superior Court was without jurisdiction. 

But plaintiff invokes the well established principle that where the 
matter out of which the cause of action arises has in it elements of both 
contract and tort, the plaintiff may waive the tort and sue in contract, 
and contends that he has done so in this case. 

The rule is stated in 2 R. C. L., 753, as follows: “When a contractual 
relationship exists between persons, and at the same time a duty is 
superimposed by or arises out of the circumstances surrounding or at- 
tending the transaction, the violation of which duty constitutes a tort, 
the tort may be waived and assumpsit maintained for the reason that the 


658 IN THE SUPREME COURT. [212 


a wr a a a 


WELLS v. WEST. 


pr 





relation of the parties out of which the duty violated grows has its in- 
ception in contract.” 

Tlowever, the evidence in the case at bar does not disclose a con- 
tractual obligation on the part of the defendant with respect to the 
plaintiff’s accordion. The contract for the rental of the room contained 
no stipulation about the musical instrument, and it was some two months 
later that in response to plaintiff’s request defendant said she would 
not let any one have it. The elements of a binding obligation are absent. 

Plaintiff, however, contends that by virtue of having placed personal 
property, with defendant’s consent, in his rented room in her house the 
relationship of bailor and bailee resulted, and that an action for a 
breach of duty on the part of the bailee, though based on negligence, 
was one in which he could elect to waive the tort and sue on contract. 

But the law of bailment is not appheable to the facts disclosed in this 
ease. The property was not placed in possession of defendant nor was 
custody thereof accepted by her. It was at all times in the room rented 
by plaintiff in the house of defendant, and there was neither actual nor 
constructive possession of the accordion delivered to her. That defend- 
ant had access to the room for the purpose of maid service would not 
constitute possession of plaintiff’s personal property placed by him in 
the room. Defendant was not an innkeeper and was not an insurer of 
plaintiff’s property. Holstein v. Phillips, 146 N. C., 366, 59 S. E., 
1037, 

In Ifanes vr. Shaptro, 168 N. C., 24, 81 8. E., 1003, will be found a 
full discussion of the law of bailment. The generally accepted defini- 
tion of a bailment is that it 1s “a delivery of goods in trust upon a con- 
tract, express or implied, that the trust shall be duly executed and the 
goods restored by the bailee as soon as the purposes of the bailment shall 
be answered.” 2 Kent Comm., 559. To constitute a bailment there 
must be a delivery by the bailor and acceptance by the bailee of the 
subject matter of the bailment. It must be placed in the bailee’s posses- 
sion, actual or constructive. 6 Am. Juris., 191. 

“There must be such a full transfer, actual or constructive, of the 
property to the bailee as to exclude the possession of the owner and all 
other persons and give the bailee for the time being the sole custody and 
control thereof.” 6 Am. Juris., 192. 

The rental of a room, and the deposit therein by the tenant of certain 
personal property, though the landlord had access to the room for jani- 
tor or maid service, would not constitute such a delivery of the personal 
property as to constitute the landlord a bailee. Broaddus v. Commer- 
cial Nat. Bank, 113 Okla., 10, 42 A. L. R., 1331. 

The principles of the law of bailment, as they apply to an action for 
negligent breach of duty arising under the imphed contract of bailment, 
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are not affected by the statutory lien given by C. S., 2461, to innkeepers 
and lodging house keepers. 

For these reasons we conclude that the court below has correctly held 
that the Superior Court was without jurisdiction, and the judgment 
dismissing the action js 


Affirmed. 





STATE v. DAN PATTERSON. 
(Filed 15 December, 1937. ) 


1. Homicide § 25—Conflicting evidence as to identity of defendant as per- 
petrator of crime held properly submitted to the jury. 

In this homicide prosecution defendant contended that he did not fire 
the fatal shot, but admitted deceased was killed with a pistol. All the 
witnesses, both for the State and for defendant, who testified they were 
present at the time, testified that the fatal shot was fired by another, and 
that deceased so stated immediately after the fatal shooting, but there 
was competent testimony as to dying declarations by deceased identifying 
defendant as the perpetrator of the crime. Held: The conflicting compe- 
tent evidence was properly submitted to the jury. 


2. Homicide § 27b: Criminal Law § 53c—-Charge held for error in placing 
burden on defendant to prove his innocence. 


In this homicide prosecution the court charged the jury that they might 
return one of three verdicts, as they found “from the evidence beyond a 
reasonable doubt, first, guilty of murder in the second degree; second, 
guilty of manslaughter; third, not guilty.” Held: The instruction is 
erroneous in charging the jury that they could not return a verdict of not 
guilty unless so satisfied from the evidence beyond a reasonable doubt, 
and although in other portions of the charge the court correctly placed 
the burden of proof, the error is held prejudicial in view of all the evi- 
dence in the case. 


AppraL by defendant from Armstrong, J., at July Term, 1937, of 
Ricumonp. New trial. 

The defendant was tried on an indictment for the murder of Craw- 
ford Little. He was convicted of manslaughter. 

From judgment that he be confined in the State’s Prison for a term 
of not less than two or more than five years the defendant appealed to 
the Supreme Court, assigning errors in the trial. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
Jones & Jones for defendant. 
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Connor, J. At the trial of this action it was admitted by the defend- 
ant that the death of the deceased was the result of a wound inflicted 
upon him by a pistol shot on Saturday night, 22 August, 1936, at the 
home of Tom Lett LeGrand, in Richmond County, North Carolina. 
This admission was entered in the record. The defendant by his plea 
of not guilty denied that he fired the pistol which irflicted the fatal 
wound, 

There was no evidence at the trial tending to show that the defendant 
shot the deceased except the testimony of witnesses tending to show 
statements by the deceased several days after he was shot, which were 
admitted by the court as dying declarations of the deceased, tending to 
show that the defendant shot the deceased. All the witnesses, both for 
the State and for the defendant, who testified that they were present 
when the deceased was shot, testified that he was shot by one V. Z. 
Pankey with whom the deceased had had a quarrel immediately before 
he was shot and that the deceased had so stated immediately after he 
was shot and subsequently at the hospital. The credibility of both the 
testimony of the witnesses as to the dying declarations and of said decla- 
rations by the deceased was sharply impeached by evidence offered by 
the defendant. The evidence, however, was competent and was properly 
subinitted to the jury as tending to show that the defendant shot the 
deceased, as contended by the State. 

In its charge the court instructed the jury as follows: 

“Gentlemen of the jury, you will see in this case that you may return 
one of three verdicts, as you so find from the evidence and beyond a 
reasonable doubt; first, guilty of murder in the second degree; second, 
guilty of manslaughter; third, not guilty.” 

The defendant having duly excepted to this instructicn, on his appeal 
to this Court assigns same as error, in that the jury was instructed by 
the court that they could not return a verdict of “Net guilty” unless 
they were satisfied beyond a reasonable doubt that he is not guilty. 

There was error in the instruction, and although the court had prop- 
erly instructed the jury on other portions of its charge, with respect to 
the burden of proof, we think, in view of all the evidence in this case, 
this error was prejudicial to the defendant. S. v. Morgan, 136 N. C., 
628, 48 S. E., 670. 

For the error in the charge the defendant is entitled to a new trial. 
It is so ordered. 

New trial. 
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ARTHUR SMITH v. THE STANFIELD HOSIERY MILL, INC. 
(Filed 15 December, 1937. ) 


Trial § 33——Statement of contentions not based upon evidence introduced 
at the trial constitutes reversible error, 


Where the court, in stating the contentions of a party, states a conten- 
tion not supported by proper allegation of the complaint, and a conten- 
tion based upon evidence excluded by the court, an exception thereto must 
be sustained, since it places before the jury evidence and contentions 
which appellant has had no opportunity to controvert, and such error is 
not a correctible inadvertence, since to have called the matter to the court’s 
attention would have emphasized the error. 


APPEAL by defendant from Warlick, J., at February Term, 1937, of 
STANLY. 

Civil action to restrain nuisance, later converted into an action to 
recover permanent damages. 

In the operation of defendant’s hosiery mill, dyestuffs are emptied 
from its vats into Rock Hole Creek, which flows through plaintiff’s 
lands two miles from defendant’s mill. The case is not unlike Nance 
v. Fertilizer Co., 200 N. C., 702, 158 S. E., 486. 

Over objection, plaintiff was allowed to testify that his cows gave less 
milk ‘“‘since the dyestuffs were emptied into the creek than they did 
before that time.” The court admitted the evidence with the statement 
that he would strike 1t out unless later made competent. 

In charging the jury, the court stated: The plaintiff alleges that the 
waters became contaminated; “that they (the dyestuffs) were deleterious 
and poisonous,” etc. (Exception.) And further: Plaintiff contends 
that the cows were forced from necessity to drink the water; that it 
affected their milk, their milk-giving qualities; and “that the calves were 
born with something wrong with them, that they were unable to stand 
or walk and born blind.” (Exception.) 

The jury answered the controverted issues in favor of the plaintiff 
and assessed the damages at $350.00. From judgment thereon the 
defendant appeals, assigning errors. 


O. J. Sikes, G. H. Morton, and Hartsell & Hartsell for plaintiff, 
appellee. 
Brown & Brown and R. L. Smith & Sons for defendant, appellant. 


Stacy, C. J. We need not pause to inquire whether error was com- 
mitted in the admission of evidence, which the court stated would be 
stricken out unless its competency later appeared, for, upon the record 
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as presented it would seem that the summation of the complaint, “the 
dyestuffs were deleterious and poisonous,” when no such allegation 
appears therein, and the recitation of the contention, “the calves were 
born with something wrong with them, they were unable to stand or walk 
and born blind,” when there was no evidence to suppor: such a econten- 
tion, brings the case within the principle announced in S. v. Love, 187 
N. C., 32, 121 8. E., 20, to the effect that where, by the action of the 
court, evidence material to the issue, which has been excluded, is placed 
before the jury, without opportunity to answer it or in eny way to meet 
it, necessitates a new trial. 

Evidence relative to the condition of the young calves was heard by 
the judge in the absence of the jury, and excluded as being incompetent, 
so we were told on the argument, yet in delivering his charge to the 
jury, the judge gives this excluded evidence as the basis of one of plain- 
tiff’s contentions. The testimony undoubtedly found lodgement in the 
court’s mind, and to have called the matter to his attention, as a cor- 
rectible inadvertence, would only have served to emphasize the error. 
Bank v. McArthur, 168 N. C., 48, 84S. E., 39; Medlin v. Board of 
Education, 167 N. C., 239, 83 S. E., 483; Speed v. Perry, ibid., 122, 
BS 52 iy A tO So Us Vale 10 Ne Cy O01 y Loe I 185 5. ec aor: 
162 N. C., 586, 77 S. E., 759; S. v. Dick, 60 N. C., 440. Where the 
judge himself fails to disregard incompetent evidence, or to eradicate it 
from his own mind, it would seem to be asking rather much to require a 
higher standard of the jury. Its harmful effect is obvious. Credit 
Corp. v. Boushall, 193 N. C., 605, 1387 S. E., 721; Morion v. Water Co., 
169 N. C., 468, 86S. E., 294. 

For the error, as indicated, the defendant is entitled to another hear- 
ing. It is so ordered. 

New trial. 





CHESTER M. MARSH v. BENNETT COLLEGE FOR WOMEN anp 
ZETNA LIFE INSURANCE COMPANY. 


(Filed 15 December, 1987.) 


1. Master and Servant § 40e— 

Award denying compensation for injuries suffered as result of tornado, 
upon finding that accident causing injury did not arise out of and in the 
course of the employment, affirmed on authority of Walker v. Wilkins, 
Ine., ante, 627. 

2. Master and Servant § 55d— 

Findings of fact of the Industrial Commission in proceedings for com- 

pensation are conclusive when supported by evidence. 
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AppreaL by plaintiff from Armstrong, J., at May Term, 1937, of 
Guitrorp. Affirmed. 

This is a proceeding for compensation under the provisions of the 
North Carolina Workmen’s Compensation Act. 

* The proceeding was first heard by Commissioner Jurney, at Greens- 
boro, N. C., on 15 June, 1936. 

At this hearing it was admitted for the purposes of the record that 
the plaintiff, as an employee, and the defendant Bennett College for 
Women, as an employer, were both subject to the provisions of the 
North Carolina Workmen’s Compensation Act at the date of plaintiff’s 
injury, to wit: 2 April, 1936, and that the defendant tna Life Jnsur- 
ance Company was the insurance carrier of the defendant employer. 

Upon his finding that on 2 April, 1936, the plaintiff suffered an 
injury by accident which arose out of and in the course of his employ- 
ment, Commissioner Jurney made an award requiring the defendants to 
pay the plaintiff compensation for his injury in accordance with the 
provisions of the North Carolina Workmen’s Compensation Act. 

At the request of the defendants, the award of Commissioner Jurney 
was reviewed by the Full Commission, at Raleigh, N. C., on 6 January, 
1937. 

Upon such review, the Full Commission found that the accident which 
caused the injury suffered by the plaintiff on 2 April, 1936, did not 
arise out of and in the course of his employment, and accordingly made 
an award setting aside and vacating the award of Commissioner Jurney, 
and denying compensation to the plaintiff for his injury. 

On plaintiff’s appeal from the award of the Full Commission to the 
judge of the Superior Court of Guilford County, the award of the Full 
Commission was affirmed. Plaintiff appealed to the Supreme Court, 
assigning error in the judgment affirming the award of the Full Com- 
mission. 


York & Boyd for plaintiff. 
Sapp & Sapp and Norman Block for defendants. 


Connor, J. The facts in this case are substantially the same as those 
in Walker v. Wilkins, Inc., ante, 627. 

The question of law presented by this appeal is identical with the 
question of law presented by the appeal in that case. 

There is no error in the judgment of the Superior Court in this case 
affirming the award of the North Carolina Industrial Commission deny- 
ing plaintiff compensation, on its finding that his injury was not by 
accident which arose out of and in the course of his employment.. 

The judgment is afirmed. See Walker v. Wilkins, Inc., ante, 627. 
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The briefs filed in this Court on the appeal in Walker v. Wilkins, Inc., 
supra, and in this appeal have been carefully considered. The numerous 
cases from other jurisdictions, cited in these briefs in support of the 
respective contentions of the appellant and of the appellee in each ap- 
peal, in which questions involving the lability of an employer to his 
employee, under Workmen’s Compensation Acts for the injury resulting 
from a tornado or other similar cause, are discussed and decided, have 
been carefully examined. 

This court, however, has consistently recognized and apphed the 
statutory provision that findings of fact made by the North Carolina 
Industrial Commission in a proceeding for compensation under the pro- 
visions of the North Carolina Workmen’s Compensation Act, are con- 
clusive upon the courts of this State, where such findings are supported 
by evidence, and has uniformly affirmed judgments of the Superior 
Courts affirming awards of the Industrial Commission in such eases. 
See Wimbish v. Detective Co., 202 N. C., 800, 164 8. E., 344. The 
opinion in that case by the late Justice Brogden has been frequently 
cited and uniformly approved. Accordingly, the judgment in this case is 

Affirmed. 





RUTH E. LUDWICK, ADMINISTRATRIX, v. SOUTHERN RAILWAY 
COMPANY ET AL, 


(Filed 15 December, 1937.) 


Appeal and Error § 40b— 


Judgment of the Superior Court reversing the order of the municipal 
court granting defendant’s motion to strike out allegations of the com- 
plaint as being evidentiary, is affirmed on authority of Foovey v. Hickory, 
210 N. C., 630. 


AppreaL by plaintiff from :lrmstrong, J., at June Term, 1937, of 
GUILFORD. 

Civil action to recover damages for death of plaintiff's intestate, 
alleged to have been caused by the wrongful act, neglect, or default of 
the defendants. 

Plaintiff’s cause of action arises out of a collision between an automo- 
bile, in which her intestate was riding as a guest, and defendants’ pas- 
senger train at a crossing in the city of High Point. 

The circumstances under which the collision occurred, according to 
plaintiff’s allegations, are detailed in paragraph five of she complaint. 

The allegations of this paragraph are denied in the answer, and, fol- 
lowing the denial, the defendants set out the facts as they understand 
them. 
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There was a motion to strike out the defendants’ recital of the facts 
as being “evidentiary, irrelevant, and incompetent.” This motion was 
allowed in the municipal court of the city of High Point and reversed 
on appeal to the Superior Court of Guilford County. 

From this latter ruling, plaintiff appeals, assigning error. 


Lovelace & Kirkman and Charles L. Coggin for plaintiff. 
W.T. Joyner and Roberson, Haworth & Reese for defendants. 


Per Curtam. Affirmed on authority of Poovey v. Hickory, 210 N.C., 
630, 188 S. E., 78; Scott v. Bryan, ibid., 478, 187 S. E., 756; Hardy 
v. Dahl, 209 N. C., 746, 184 S. E., 480; McDonald v. Zimmerman, 206 
N. C., 746, 175 S. E., 92. The Court will not undertake to chart the 
course of the trial, or to delimit the hearing, upon attenuate questions 
of pleading. Pemberton v. Greensboro, 205 N. C., 599, 172 8. E., 196; 
S. c., 203 N. C., 514, 166 S. E., 396. 

Affirmed. 





CAROLINA TRANSPORTATION & DISTRIBUTING COMPANY aAnp 
WOLFE & CRANE COMPANY v. AMERICAN ALLIANCE INSURANCE 
COMPANY. 

(Filed 15 December, 1937.) 


Appeal and Error § 2—Judgment appealed from held not final judgment, 
and appeal is dismissed as premature. 


In this action on a policy of indemnity insurance, insurer’s appeal from 
judgment of the Superior Court affirming the judgment of the municipal 
court in insured’s favor, with the modification that an issue as to the 
amount of the recovery be submitted to a jury, is held premature and is 
dismissed. 


ApprEAL by defendant from Armstrong, J., at March Term, 19387, of 
GuiLtForp. Appeal dismissed. 


Roberson, Haworth & Reese for plaintiffs, appellees. 
Smith, Wharton & Hudgins for defendant, appellant. 


Per Curiam. This was an action brought in the municipal court of 
the city of High Point on an insurance policy issued by the defendant 
to the transportation company insuring the insured, inter alia, against 
loss by reason of legal liability as a carrier for loss of goods. 

On motion of the plaintiffs, judgment on the pleadings was rendered 
in the municipal court to the effect that the plaintiffs were entitled to 
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recover of the defendant the sum of $3,197.10, with interest. To this 
judgment the defendant excepted and appealed to the Superior Court. 
The Superior Court affirmed the judgment of the municipal court 
with the modification that an issue as to the amount of the recovery 
should have been submitted to a jury, and remanded the case to the 
municipal court that such an issue might there be submitted. To this 
judgment the defendant excepted and appealed to the Supreme Court. 
The judgment from which the defendant appeals to this Court is not 
a final judgment, and for that reason the appeal is premature, and must 
be dismissed. Smith rv, Matthews, 203 N. C., 218, and eases there cited. 
Appeal dismissed. 





THE CORBITT COMPANY v. JOHN P. NUTT CORPORATION, CAROLINA 
MOTOR SERVICE, INC., W. C. MILLER, ABRAHAM HILLMAN, anp 
W. R. CROSBY. 


(Filed 15 December, 1937.) 


Appeal and Error § 37e— 


The findings of fact by the referee, approved by the trial court, are 
conclusive on appeal when supported by evidence. 


APPEAL by defendant John P. Nutt Corporation from Grady, J., at 
May Term, 1937, of New Hanover. Affirmed. 

This was an action to recover the balance due for certain motor trucks, 
and for parts and repairs thereto, sold by plaintiff to Carolina Motor 
Service, Ine., which debt it was alleged defendant John P. Nutt Corpo- 
ration had assumed, upon taking over all the assets and property of the 
Carolina Motor Service, Ine. 

By consent, the cause was referred to Marsden Bellamy, Esq., to hear 
the evidence and report his findings of fact and conclusions of law to the 
court. The referee reported his findings of fact that John P. Nutt 
Corporation, in consideration of receiving the property of the Carolina 
Motor Service, Ine., agreed orally and in writing tc pay plaintiff’s 
claims, and that of certain other creditors, and that the balance of plain- 
tiff’s debt, $4,262.22, was now due by the defendant. The referee con- 
cluded that plaintiff was entitled to judgment therefor. 

Upon exceptions duly filed, the cause was heard in the Superior Court 
and judgment rendered overruling all of defendant’s exceptions to the 
report, and adopting and afhrming the findings of fact and conclusions 
of law of the referee. The defendant John P. Nutt Corporation 
appealed. 
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CO. C. Holmes and I. C. Wright for plaintiff, appellee. 
Stevens &€ Burgwin for defendant John P. Nutt Corporation, appel- 
dant, 


Per Curtam. An examination of the record and the evidence pro- 
duced before’ the referee leads us to the conclusion that there was evi- 
dence to support the findings. of fact by the referee. These findings 
having been adopted and approved by the judge below, his ruling thereon 
is conclusive upon this Court. Mineral Co. v. Young, 211 N. C., 387; 
Anderson v. McRae, 211 N. C., 197. 

The judgment is 

Affirmed. 





HATTIE A. COX vy. L. B. JENKINS. 


(Filed 15 December, 1987.) 
1. Process § 15— 


Complaint held sufficient to state cause of action for abuse of process 
under authority of Ledford v. Smith, ante, 447. 


2. Pleadings § 15— 


A demurrer for failure of the complaint to state a cause of action must 
be overruled if the complaint, liberally construed, C. S., 535, is sufficient 
to state any cause of action. 


3. Pleadings § 27— 


If defendant desires a more certain and definite statement of the cause 
of action alleged, the proper remedy is a motion under C. S., 537. 


Apprat by defendant from Hamilton, Special Judge, at August Term, 
1937, of Lenorr. Affirmed. 

This is an action for abuse of process, ete., brought by plaintiff against 
defendant, alleging damages. The defendant demurred to the complaint. 
The demurrer was overruled by the court below. Defendant excepted, 
assigned error, and appealed to the Supreme Court. 


Allen & Allen and Albion Dunn for plaintiff. 
Wallace & White, John G. Dawson, R. A. Whitaker, and J. A. Jones 
for defendant. 


Per Curtam. We think the court below properly overruled the de- 
murrer of defendant. We will not analyze the complaint in detail, as 
the defendant must answer and a trial will be had. We think the allega- 
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tions sufficient, at least, to base a cause of action on for abuse of process. 
Ledford v. Smith, ante, 447. 

While the complaint was lengthy, yet under our liberal practice (C.S., 
5385), 1f it sets forth one good cause of action it cannot be overthrown 
by demurrer. The general rule is that, if there is any cause of action 
stated in the complaint, however inartificially expressed, the demurrer 
will be overruled. If the defendant desired a more certain and definite 
statement of the alleged cause of action, the proper remedy was a motion 
to “require the pleading to be made definite and certain by amendment.” 
N.C. Code, 1985 (Michie), see. 537. 

For the reasons given, the judgment of the court -below is 


Affirmed. 





STATE v. LONNIE CONNER. 
(Filed 15 December, 1937.) 


1. Receiving Stolen Goods § 6— 

Circumstantial evidence in this case held sufficient to be submitted to 

the jury on the charge of receiving stolen goods. 
2. Criminal Law § 54b— 

The indictment charged larceny and receiving, but the case was sub- 
mitted to the jury on the second count only and the evidence and trial 
were confined solely to the second count. The jury returned a verdict 
of guilty. Held: It will be presumed that the verdict followed the trial, 
and the verdict sustains a judgment on the second count. 


APPEAL by defendant from Warlich, J., at July Criminal Term, 1937, 
of GASTON. 

Criminal prosecution for larceny and for receiving stolen goods, know- 
ing same to have been stolen. 

On separate indictments, each charging two counts, (1) larceny, and 
(2) receiving stolen goods, C. 8., 4250, consolidated for the purpose of 
trial, John Bell, Roscoe Gary, Will Stover, Charlie Rowe, and Lonnie 
Conner, respectively, were tried. 

John Bell pleaded guilty. The other four pleaded not guilty. .\s to 
Rowe and Conner the case was submitted to the jury only on the second 
count. 

On trial the evidence for the State tended to show that: In May, 1957, 
Maxwell Brothers and Morris, who operated a furniture store in Gas- 
tonia, missed numerous articles of household and kitchen furniture and 
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goods of value of about $2,500. Among the employees of the store at 
that time were John Bell, a white man, as delivery man, and Roscoe 
Gary and Will Stover, colored men, as helpers. When confronted by 
the manager, Bell admitted his guilt and implicated Gary and Stover in 
the stealing of the missing articles, which had been taken from time to 
time when making deliveries on orders for the store. The articles were 
sold and the money divided between the three. A part of the stolen 
goods, a living room suite, 2 wool rugs, an occasional table, and 2 
linoleum rugs, worth $273.00, were found in the possession of the de- 
fendant Lonnie Conner. 

Bell testified: “I took some stolen goods to Lonnie Conner and he paid 
me some money and gave me a little liquor. I did not tell him I had 
stole it. . . . I donot remember how much Lonnie Conner paid me 
for the goods he bought. He paid me at different times around $30.00 
or $35.00. . . . Isold Lonnie a rug anda radio. He paid me $6.00 
at one time for this. I did not talk to Lonnie about the goods after this. 
I was only a delivery man. I have known Lonnie Conner about a 
year and a half.” 

At the time the furniture was found in his possession, Conner stated 
to the sheriff and deputy sheriff and in the presence of Bell that he did 
not buy any furniture from John Bell. 

The defendant offered testimony tending to show that: He did not buy 
from John Bell any of the stolen articles found in his possession, but 
that he had bought some furniture from the furniture salesman of 
Maxwell Brothers and Morris; that his wife was sick in bed and he took 
the salesman in to see her and she arranged for the furniture to be dis- 
played, and if she liked it she would trade in her old furniture for it; 
that when it was delivered she accepted it and paid $104.50 for it; that 
the name of the salesman was Mr. Glenn, who is now in Charlotte, and 
defendant had tried to find him. 

Mrs. Lonnie Conner testified in corroboration of her husband as to 
purchasing furniture from a Mr. Glenn at $104.50; that she did not buy 
the furniture from Mr. Bell; that Conner was not at home the day the 
furniture was delivered; and that she did not know the furniture came 
from Maxwell Brothers and Morris until her husband had her identify 
the boy sent up from the station. 

Defendant further offered testimony tending to show that the linoleum 
rugs found in his possession were bought from Schrum Furniture Com- 
pany. This Mr. Schrum corroborated. 

In rebuttal, the State offered evidence tending to show that: John 
Bell did not deliver any furniture to Mrs. Conner; that he had never 
seen her before she came to court; that there was no Glenn Furniture 
Company salesman; that Maxwell Brothers and Morris did not have a 
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salesman named Glenn; and that the furniture was delivered to a room 
at the filling station. 

The sheriff and deputy sheriff testified that Mrs. Conner did not make 
any statement about buying the furniture from a mar. named Glenn; 
that she stated she was sick in bed, and that she had traded the living 
room suite. 

The manager of Maxwell Brothers and Morris store testified that he 
talked with Mrs. Conner; that she made no statement about buying fur- 
niture from a Mr. Glenn; but said she was sick and did not know who 
brought the furniture into the house when it was delivered. She said 
nothing about paying for it, and did not seem to know anything about 
it at all. 

Verdict: Guilty. 

Judgment: Twelve months in the common jail of Gaston County, to 
be assigned to work on the public roads of the State uncer the direction 
of the State Highway and Public Works Commission. 

Defendant appeals to Supreme Court, and assigns error. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
PC. Froneberger and Cherry & Hollowell for defendant, appellant. 


Per Curtam. ‘Tested by the well settled decisions of this Court, the 
evidence revealed in the present case is of sufficient probative force to 
be submitted to and for consideration of the jury, ana to sustain the 
verdict. C.S., 4250. S. v. Welson, 176 N. C., 751, 97 S. E., 496; S. v. 
Stathes, 208 N. C., 456, 181 8S. E., 273. 

Objection to the form of the verdict is untenable. In S. v. May, 132 
N. C., 1020, 43 S. E., 819, based on bill charging two counts, Douglas, J., 
said: “It is evident from the record that the defendant was tried on the 
first count alone. As far as we can see, the entire evidence, judge’s 
charge, and the argument of counsel referred only to that count, and we 
must, therefore, presume that the verdict followed the trial.” 

In S. v. Gregory, 153 N. C., 646, 69 S. E., 674, it is said: “The ver- 
dict should be taken in connection with the issue being tried, the evidence 
and the charge of the court.” 

The instant case was submitted to the jury only on the second count. 

We have considered all other exceptions. We find 

No error. 
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JOHN McLEOD vy. LEXINGTON COCA-COLA BOTTLING COMPANY. 
(Filed 15 December, 1937.) 


Food § 16—Evidence of foreign substances in other kinds of drinks bottled 
by defendant does not show negligence in bottling ginger ale causing 
injury. 

Plaintiff’s evidence tended to show that he was injured by drinking 
foreign, deleterious substances in a bottle of ginger ale bottled by defend- 
ant, and that about the same time, foreign, deleterious substances were 
found in bottles of Coca-Cola and other “bottled drinks” prepared by 
defendant. Held: The evidence does not show that like products manu- 
factured by defendant under substantially the same conditions contained 
foreign, deleterious substances, and defendant’s motion to nonsuit was 
properly granted. 


ApPEAL by plaintiff from Sink, J., at May Term, 1937, of Davipson. 

Action to recover damages for alleged actionable negligence. 

Plaintiff alleged and offered evidence tending to show that while oper- 
ating a cafe in the city of Lexington, North Carolina, he bought “bottled 
drinks” from the defendant every morning; that on 27 January, 1937, 
he bought a crate of 24 bottles of ginger ale; that the same was delivered 
to him from a truck by Roy Wallace, who works for the defendant; that 
later during the day Mr. Beck and Walt Warner were in the cafe. Beck 
bought a “Dr. Pepper,” and at the same time plaintiff drank a part of 
the ginger ale from one of the bottles purchased by him that morning, 
and found in it a large green fly covered with fungus; that the bottle 
had not been opened or tampered with; that after drinking he became 
violently sick and has continued to suffer therefrom. Plaintiff further 
offered testimony tending to show that about this same time when people 
bought and drank “bottled drinks” in his cafe, he found a fly and match 
stems. He testified: “I turned these bottles in which I found these 
substances in to Roy Wallace, who works for the defendant company. 
The defendant replaced them with other bottles—full bottles”; that he 
had opened “bottled drinks” three or four times and found foreign sub- 
stances in them. 

Plaintiff further offered evidence tending to show that in “September 
a year ago” in a bottle of Coca-Cola purchased from the defendant a 
green fly was found; and in March, 1987, in a bottle of Coca-Cola, like- 
wise purchased from the defendant, there was found a fungus mass. 

Plaintiff offered in evidence a portion of the answer reading: “The 
defendant does not deny that it sold to the plaintiff bottled soda water 
about the time therein set out.” 

From judgment as of nonsuit at the close of plaintiff’s evidence, plain- 
tiff appealed to the Supreme Court and assigned error. 
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Phillips & Bower for plaintiff, appellant. 
Don A. Walser for defendant, appellee. 


Per Curtam. Taking the testimony in the light most favorable to the 
plaintiff, there is failure of proof requisite in cases of this character as 
set forth in Hnloe v. Bottling Co., 208 N. C., 305, 180 S. E., 582, and 
cases therein cited. The bottled drink in question was “ginger ale.” 
There is no evidence tending to show that in like producis manufactured 
under substantially the same conditions and sold by the defendant “at 
about the same time” contained foreign or deleterious substances. Perry 
v. Bottling Co., 196 N. C., 175, 145 S. E., 14; Enloe v. Bottling Co., 
supra; Blackwell v. Bottling Co., 208 N. C., 751, 182 S. E., 469; Collins 
v. Bottling Co., 209 N. C., 821, 184 S. E., 834. 

The judgment below is 

Affirmed. 








W. I. ANDERSON & COMPANY v. AMERICAN MUTUAL LIABILITY 
INSURANCE COMPANY OF BOSTON. 


(Filed 15 December, 1937.) 


hm, 


- Insurance § 47—~ 


Where insurer denies that the truck involved in the collision was ecov- 
ered by the policy, and refuses to defend the action by the injured party 
against insured, insured is entitled to recover of insurer the amount 
reasonably expended in defending the action upon the jury’s verdict estab- 
lishing that the truck was insured under the policy. 


2. Insurance § 43— 


Motor and serial numbers on a truck insured are mere.y one method of 
identifying the truck, and repair of the truck and change of the numbers 
does not convert it into a new truck, and the identity of the truck as the 
truck insured was properly submitted to and determined by the jury 
under the evidence in this case. 


3. Insurance § 50— 
Error, if any, in the admission of the policy with some of the riders 
only, held cured by the later admission of all the riders. 
4. Same— 


Insurer denied that the truck involved in a collision was covered by the 
policy, and insured defended the suit for damages instituted by the 
injured person, and then instituted this action against insurer. Held: 
Evidence that insured gave notice to insurer of the claims and that in- 
sured was reasonably required to pay the amount claimed in settlement, 
is competent. 


AppraL by defendant from Armstrong, J., at 31 May Term, 1937, of 
GuitForp. No error. 
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This is an action instituted by the plaintiff against the defendant to 
recover the sum of $2,323.20, paid by plaintiff in settlement of claims 
for damages for bodily injuries resulting from the negligent operation 
by plaintiff’s agent of a certain truck alleged by plaintiff to be covered 
by, and embraced in, a liability insurance policy issued by the defendant 
to the plaintiff. When the origina] suits were instituted the defendant 
denied liability, assigning as its reason therefor that the truck involved 
in said collision was not embraced within the terms of its policy. As 
a result the plaintiff was required to defend said actions and finally 
effected a settlement thereof, necessitating the expenditure of $2,328.20. 

This case has heretofore been before this Court and is reported in 
211, at page 23. The facts are therein fully set out. 

Appropriate issues were submitted to the jury and were answered by 
the jury in favor of the plaintiff. From judgment thereon the defend- 
ant appealed. 


Frazier & Frazer for plaintiff, appellee. 
Sapp & Sapp for defendant, appellant. 


Per Curram. As stated by the Court in its opinion on the former 
appeal herein, the rights of the parties in this controversy rest upon the 
identity of the truck being operated by plaintiff’s agent at the time of the 
collision out of which the claims for damages arose. The jury, upon 
competent evidence, has determined that the said truck was covered by 
the liability policy issued by the defendant. That being true, the plain- 
tiff is entitled to recover of the defendant the amount it was reasonably 
required to spend by virtue of the failure of the defendant to defend 
suits instituted against the plaintiff for damages growing out of the 
negligent operation of said truck. As stated by Clarkson, J., speaking 
for the Court on the former appeal: “If the car in the collision was 
GMC 2-T truck, 1927, Serial No. 50574, Motor No. 1991549, on which 
plaintiff had liability insurance in defendant company, the matter of 
identification was for the jury to determine.” The mere repair of the 
truck did not convert it into a new truck, nor did the change of the 
motor and serial numbers have that effect. The identity of numbers 
merely constituted one method of identification. All of the evidence 
shows that this truck was GMC 2-T truck, 1927, owned by the plaintiff 
at the time of the issuance of the policy, and that it was the truck which 
was embraced in the schedule of cars and trucks covered by the policy. 

The plaintiff offered in evidence the original policy and only such 
riders or endorsements as it considered material. If it was error for the 
court to admit in evidence the policy without all the riders or endorse- 
ments, this error, if it be error, was later cured by admission of all of 
the riders, 
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In making out its case it was necessary for the plaintiff to show that 
it gave notice to the defendant of the claims made against it and to show 
that it was reasonably required to pay the amount claimed in settlement 
of the suits instituted against it. A number of the exceptions are di- 
rected to evidence to this effect. They cannot be sustained. Exception 
is likewise made to questions which were leading in their nature. 
Whtther such questions should be permitted rested within the sound 
discretion of the presiding judge. 

We have examined all the other exceptions and assignments of error 
contained in the record and we can find in none of them sufficient merit 
to justify a new trial. 

The jury has found by its verdict that the defendant insured the 
truck set out and described in the complaint, and that the plaintiff was 
reasonably required to expend the amount claimed by it herein in settle- 
ment of suits instituted for damages resulting from the negligent opera- 
tion of the said truck. Under the verdict of the jury, judgment was 
properly rendered against the defendant. 

In the record we find 

No error. 





FANNIE CAMERON v. GROVER CAMERON, J. A. PHILLIPS, anp THE 
ATLANTIC JOINT STOCK LAND BANK OF RALEIGH (ORIGINAL 
Party DEFENDANT); AND BE. T. HARDY (AppITIONAL PAkTy DEFENDANT). 


(Filed 15 December, 1937.) 


1. Deeds § 2a— 
Evidence of mental incapacity of grantor held sufficient to be submitted 
to the jury in this action to have deed declared null and void. 
2. Limitation of Actions § 3— 


An heir’s right of action to set aside a deed executed by the ancestor 
for mental incapacity accrues upon the death of the ancestor, and the 
action is not barred if instituted within three years from the date of 
his death. 


Apprat by defendant J. A. Phillips from Cowper, Special Judge, and 
a jury, at February Term, 1937, of Moorr. No error. 

The judgment, which is as follows, indicates the contrcversy: 

“This cause coming on to be heard and being heard before the under- 
signed judge and a jury, and the following issues having been submitted 
to and answered by the jury as follows: 

“(1) Was N. A. Cameron without sufficient mental capacity to make 
and execute the alleged deed from N. A. Cameron to Grover Cameron, 
dated 16 December, 1924? Answer: ‘Yes,’ 
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“(2) Did J. A. Phillips codperate and conspire with Grover Cameron 
to secure the execution of the deed from N. A. Cameron to Grover Cam- 
eron, knowing that the said N. A, Cameron was at the time without 
sufficient mental capacity to execute such deed? Answer: ‘Yes.’ 

“(3) Is the plaintiff’s alleged cause of action barred by the three-year 
statute of limitations as to J. A. Phillips, as alleged in the answer! 
Answer: ‘No.’ 

“Judgment of nonsuit was heretofore entered by order of the court as 
to E. T. Hardy and Atlantic Joint Stock Land Bank. It 1s now, on 
motion of counsel for plaintiff, considered, adjudged, and decreed : 

“(1) That the deed purporting to have been executed 16 December, 
1924, by N. A. Cameron to Grover Cameron, recorded in the office of 
the register of deeds for Moore County, in Book of Deeds No. 94, at 
page 179, is null and void, and that the same be canceled of record, to 
which end the clerk of this court shall write on the margin of said record 
in the office of the register of deeds the following: “This deed declared 
null and void by decree of the Superior Court, February Term, 1937, 
in action of “Fannie Cameron v. J, A. Phillips and Grover Cameron,” 
Judgment Docket No. ........ ’ The clerk shall fill in the judgment docket 
number of this decree and sign the said writing. 

“(2) That the plaintiff Fannie Cameron, except as hereinafter ad- 
judged, is the owner in fee simple of an undivided one-half interest in 
the land described in the complaint herein, free and clear of all claim 
or claims of lien or other interest or encumbrances in any way founded 
upon or growing out of the said purported deed of N. A. Cameron to 
Grover Cameron, which is herein declared null and void. As to the title 
to the other moiety of said land adjudication thereof is reserved till the 
coming in of the referee’s report hereinafter provided for. Said land 
described as follows: Lying and being in Greenwood Township, Moore 
County, North Carolina, adjoining the lands of B. F. Cameron heirs, 
W. H. Core, Mrs. Furman Douglas, Loula Harrington, et al. Begin- 
ning on bank of stony branch southwest side of two sweetgums and two 
pine pointers, running S. 30 E. 1908 chains to a stake two blackjack and 
hickory pointers; thence 8. 5414 E. 3.42 chains to a stake 3 blackjacks 
and dead pine pointers; thence N. 3 E. 23.50 chains to a stake in channel 
of branch, B. F. Cameron’s corner of 82 acres; thence down the channel 
of said branch to the beginning, containing eighty-seven (87) acres, 
more or less. 

“(3) The court adjudges that any amounts, if any, paid by J. A. 
Phillips to or which inured to the advantage of N. A. Cameron, shall 
be repaid to him, if not recouped by the claims of the plaintiff against 
said J. A. Phillips in this cause, and such are valid claims against the 
estate of N. A. Cameron, deceased. 
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(4) Certain issues arising on the pleadings between the plaintiff and 
defendants Grover Cameron, E. T. Hardy, and J. A. Phillips, having 
been reserved and not submitted to the jury, it is further considered, 
ordered, and adjudged that J. Vance Rowe, Esq., be and he is hereby 
appointed referee to take and state an account and report promptly to 
the court in reference to: (a) All taxes, if any, paid by J. A. Phillips, 
defendant, on the land embraced in the said deed of N. A. Cameron to 
Grover Cameron while it, or any part of it, was in possession or occu- 
pancy of said defendant Phillips; (b) the reasonable value of all the 
rents, issues, and profits received by said J. A. Phillips, or anyone for 
him, from said land at any time after 11 April, 1929, and the value of 
any timber taken from said land by him or by any person or corporation 
under his authority or direction, the value of such timber taken or 
removed as is mentioned and referred to in said defendants’ undertaking 
in the restraining order or injunction given in this cause, to be stated 
separately. While plaintiff denies that N. A. Cameron received any 
consideration for the alleged deed, or that there is any lability on her 
part for any alleged improvements made on said premises by said de- 
fendants Phillips or Cameron, the referee will hear evidence and report 
the facts on said disputed items to be later passed on by the court when 
the referee’s report 1s filed, as other disputes with reference to other 
matters retained by the court for hearing. 

“It is further considered, ordered, and adjudged that the plaintiff 
recover of defendants J. A. Phillips and Grover Cameron the costs of 
this action, to be taxed by the clerk. This decree is not intended to 
adjudicate any matters arising among and between “he defendants. 
This cause is retained for further orders. 


G. V. Cowprr, 
Judge Presiding.” 


The defendants made numerous exceptions and assignments of error 
and appealed to the Supreme Court. The material ones and necessary 
facts will be set forth in the opinion. 


Mosley G. Boyette and Seawell & Seawell for plaintiff. 
W. &. Clegg and J. H. Scott for defendants. 


Per Curtam. The defendants introduced no evidence, and at the 
close of plaintifi’s evidence made a motion in the court below for judg- 
ment as in case of nonsuit. C.8S., 567. The motion was allowed as to 
EK. T. Hardy and the Atlantic Joint Stock Land Bank, and overruled as 
to Grover Cameron and J. A. Phillips. In this we see no error. 

It will serve no good purpose to set forth the evidence, as it was 
plenary to sustain the verdict. The allegations in the complaint were 
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definite and sufficient to submit the issues, which were determinative of 
the controversy. Defendants did not except to the issues and tender 
others. The demurrer ore tenus, motion for judgment non obstante 
veredicto, the motion for a new trial made by defendants cannot be sus- 
tained. The exceptions and assignments of error to the admission and 
answers of certain witnesses cannot be sustained—to say the least, they 
were not prejudicial. We think the court below in the long and careful 
charge set forth the law applicable to the facts, and exceptions and 
assignments of error made by defendants to the charge cannot be sus- 
tained. 

All the evidence indicated that N. A. Cameron was non compos mentis 
from the time he was stricken with paralysis, on 5 April, 1919, until he 
died, on 11 April, 1929. Plaintiff testified: “He was paralyzed 5 April, 
1919, and I discovered his mental and physical condition was bad after 
he was paralyzed.” The evidence to this effect was overwhelming— 
from 16 December, 1924, when the alleged deed was made. The action 
was brought by plaintiff, a daughter of N. A. Cameron, within three 
years after the death of N. A. Cameron; therefore, the action was not 
barred by the three-year statute of limitations. 

The defendant J. A. Phillips, with serious charges against him, intro- 
duced no evidence on the trial to disprove them. We see no new or 
novel proposition of law involved in the case. On the evidence it was 
a matter for the jury to determine, and they have found the facts in favor 
of plaintiff. The court below fully protected the defendant J. A. Phil- 
lips in the judgment. We see on the whole record no prejudicial or 
reversible error. 

For the reasons given in the judgment of the court below, there is 

No error. 





H. L. VOLLERS COMPANY, Aa CorRPORATION, v. L. D. TODD, ADMINISTRATOR 
oF EsTATE oF E, A. TODD; L. D. TODD, INDIVIDUALLY; A. F. TODD aAnpb 
ATHALIA (ATHELYE) TODD, as Suretiss; A. F. TODD anp ATHA- 
LIA (ATHELYE) TODD, Inpivipvatty; MARY ALMA KERMON, AnpD 
COOPERATIVE BUILDING & LOAN ASSOCIATION. 


(Filed 15 December, 1937.) 


Pleadings §§ 2, 16——Action to set aside deed as being fraudulent as to 
creditors held improperly joined with action against grantor’s admin- 
istrator for maladministration of estate. 

The complaint in this action alleged facts constituting a cause of action 
to set aside a deed as being fraudulent as to creditors, C. S., 1005, which 
deed was executed by the grantor approximately two years prior to his 
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death, and a cause of action against the administrator of the grantor and 
the sureties on his bond for the maladministration of the estate and to 
surcharge and falsify the final account of the administrator. Held: De- 
fendants’ demurrers for misjoinder of parties and causes were properly 
sustained, since the two causes are unrelated and do not arise out of one 
and the same transaction or series of transactions forming one course of 
dealing and all tending to one end, and since only the administrator and 
his sureties are necessary or proper parties in the action for maladminis- 
tration, and the sureties are neither necessary or proper parties in the 
action to set aside, even granting the other defendants are necessary or 
proper parties in that action. 


APPEAL by plaintiff from Pless, J., at April Term, 1937, of New 
Hanover, Affirmed. 

This is a civil action instituted by the plaintiff to falsify and sur- 
charge the final account of the defendant administrator and for the 
maladministration of the estate of E. A. Todd, deceased. The plaintiff 
also sets out a cause of action under C. S., 1005, and sceks to set aside 
certain deeds and conveyances as cited in the complaint. The original 
conveyance attacked was executed by E. A. Todd, the deceased, in 1928, 
two years prior to his death. The defendants interposed demurrers for 
that there is a misjoinder of parties and causes of action. The several 
demurrers were sustained and the action was dismissed. To the judg- 
ment entered dismissing the action the plaintiff excepted and appealed. 


MeNorton & McIntire for plaintiff, appellant. 

Robert M. Kermon for defendants, appellees, L. D. Todd, individually ; 
A, FF. Todd and wife, Athaha Todd, mdividually, and Mary Alma 
Kermon. 

C. D. Hogue for defendant, appellee, Codperative Building & Loan 
Association. 


Per Curtam. While the complaint does not allege two causes of 
action, each separate and apart from the other, as required by the Rules 
of Practice (200 N. C., 826, Rule 20, subsection 2), but alleges all of 
the facts as if they constituted one cause of action, it in fact states two 
separate and distinct causes. 

1. It alleges that L. D. Todd, administrator of the estate of E. A. 
Todd, has filed a false final account, has deducted commissions to which 
he is not entitled, has failed to make a fair and equal distribution of 
assets of the estate according to the priorities provided by statute, but 
that on the other hand he has made payments to unsecured creditors 
without making a ratable payment upon the claim of the plaintiff; and 
that the said administrator has disposed of the property of the estate 
to relatives at a grossly inadequate price, and that he has otherwise 
failed to properly discharge his duties as administrator. 
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2. The complaint likewise alleges that E. A. Todd (who died in 1930), 
on 1 December, 1928, executed and delivered a deed to his real estate to 
his son, Albert F. Todd, and wife, Athalia (Athelye) Todd, and that 
this conveyance was made without consideration with intent to hinder 
and delay this plaintiff and his other creditors, and without reserving 
sufficient property to pay his then existing debts. It then proceeds to 
allege that thereafter Albert F. Todd and wife conveyed said lands to 
R. M. Kermon and wife, Annie M. Kermon, trustees; that R. M. Ker- 
mon and wife, trustees, leased a portion of said property to the Texas 
Company; that R. M. Kermon and wife, trustees, and A. F’. Todd and 
wife, and L. D. Todd executed a trust deed to C. D. Hogue, trustee for 
the Codperative Building & Loan Association, and that thereafter R. M. 
Kermon and wife, trustees, conveyed said property to L. D. Todd and 
A. F. Todd and wife; that later A. F. Todd and wife and L. D. Todd 
executed a mortgage upon said property to Mary Alma Kermon. 

The complaint then further alleges that all of the foregoing convey- 
ances were made with full knowledge that the original conveyance from 
E. A. Todd was made and executed with the fraudulent intent to hinder 
and délay his creditors, of whom the plaintiff was then one. 

In the first cause of action L. D. Todd, administrator, and A. F. Todd 
and Athalia (Athelye) Todd, as sureties upon the administrator’s bond, 
are the only necessary and proper parties. The other defendants herein 
have no interest in said controversy and are improper parties as to said 
cause of action. As to the second cause of action, all of the defendants 
except the sureties upon the administrator’s bond are, perhaps, necessary 
and proper parties. 

The two causes of action are unrelated and the facts alleged do not 
state one cause of action arising out of one and the same transaction, or 
a series of transactions forming one course of dealing and all tending 
to oneend. The allegations do not constitute one connected story, which 
can be told as a whole. The deed of E. A. Todd dated in 1928 was 
executed approximately two years prior to his death. That and succeed- 
ing transactions In respect to said land alleged in the complaint are 
entirely distinct and wholly unconnected with any acts of maladminis- 
tration or devastavit on the part of the administrator of the estate of 
E. A. Todd. Leach v. Page, 211 N. C., 622; Bank v. Jones, 211 N. C.,, 
317; Barkley v. Realty Co., 211 N. C., 540; and Daniels v. Duck Island, 
ante, 90, and cases cited, are not in point. This case falls within the 
line of decisions represented by Pearson v. Westbrook, 206 N. C., 910, 
and cases there cited. 

There is a misjoinder of parties and causes of action, and the de- 
murrers interposed by the several defendants were properly sustained. 
The judgment below is 

Affirmed. 
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JOHN R. DAVIS v. R. L. PITTMAN anp W. T. PARKER. 
(Filed 15 December, 1937.) 


Physicians and Surgeons § 15e— 


Evidence held insufficient to be submitted to the jury on plaintiff’s con- 
tention that his condition was due to X-ray treatment administered by 
defendant physician’s alleged agent, the evidence tending to show that 
plaintiff’s condition was chronic and existed prior to the treatment, and 
there being no evidence of a causal connection between ‘the treatment and 
the condition. 


BARNHILL, J., took no part in the consideration or decision of this case. 


ApprEAL by plaintiff from Barnhill, J., at April Term, 1937, of 
Braven. Affirmed. 

This is an action for actionable negligence, for malpractice, brought 
by plaintiff against defendants, alleging damage. 

The plaintiff alleged: “That the defendants were guilty of negligence 
in that they carelessly and negligently applied an overdose or over- 
exposure of X-ray treatment to the plaintiff, and that (a) their use of 
the X-ray or X-ray instrumentality was not in proper manner; (b) that 
the defendants were employed, and retained careless and negligent agents, 
assistants, or substitutes directed to treat the plaintiff; (c) they negli- 
gently committed the care and treatment of the plaintiif to a negligent, 
careless, and incompetent person, the said person being a nurse, agent, 
employee, and substitute of the defendants; (d) that the defendants, 
after having contracted and agreed for the treatment of the plaintiff, and 
to attend to the treatment connected therewith in a careful and approved 
manner, negligently turned the plaintiff over to careless and incompetent 
agents and employees.” 

The defendants denied the allegations of the complaint. 

Plaintiff alleged: “That the defendants R. L. Pittman and W. T. 
Parker are now and were at the times hereinafter mentioned 
physicians and surgeons engaged in the practice of their profession in 
the city of Fayetteville, North Carolina.” That he had, about 1 Decem- 
ber, 1934, consulted defendant W. T. Parker, a physician, about a 
growth behind his right ear, known as keloid, and was advised that it 
should be removed by X-ray treatment. That the defendant Parker 
“directed the plaintiff to go to a Miss Sykes, who was lozated in the said 
Pittman Hospital, for X-ray treatment, the said Miss Sykes being then 
an agent of the defendants and employed by them to render X-ray and 
other treatment to their patients. Pursuant to the direction of the said 
W. T. Parker, the plaintiff went to the said Miss Sykes and was given 
X-ray treatment for the removal of the keloid for which he was being 
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treated, and thereafter he was directed by the said Miss Sykes and the 
defendant W. T. Parker to return to Fayetteville two or three months 
later for another treatment in the same matter.” 

In answer defendant Parker says: “That except for the one consulta- 
tion during the year 1934, and possibly one other time two or three years 
prior thereto, this defendant has never prescribed for or treated the 
plaintiff as his patient. And the relation of physician and patient, 
since 1934, has never existed between the plaintiff and this defendant; 
and if the X-ray treatments were ever administered by Miss Sykes, or 
any other person, on the plaintiff, it was done at the plaintifi’s own 
request, and not upon the recommendation or prescription of this de- 
fendant.” 

Plaintiff, on cross-examination, testified: “It was in the fall of 1934, 
when I consulted Dr. Parker, and I did not consult him in December, 
1931. That is my best recollection. I did not consult him in 1931. In 1911, 
Dr. Pittman, or Dr. Highsmith, operated on my neck for a keloid. I 
was next treated for it at Johns Hopkins in Baltimore, a year or two 
later. JI was there about a week and they cut the thing out. I have had 
a scar there since. It did not open and close up until I had X-ray 
treatments. After my operation the keloid came back. It is a ridge 
sort of like your finger and is just a hard place. After I was treated 
in Baltirhore I was again treated by Dr. Pittman several times. Dr. 
Pittman administered X-ray treatment about 20 years ago. It was in 
1934 that Miss Sykes administered the treatments. She gave me two 
treatments. I felt no pain at all when the treatments were admuinis- 
tered, and it was about six weeks before I began to feel any pain.” 

Dr. Nash, a witness for plaintiff, testified: “I have never seen an 
X-ray burn, as very few folks have them. I have treated Mr. John R. 
Davis, during the last two years, for an ulcer back of his ear. It was 
an ulcer mastoid. A keloid is an over-growth of scar tissue, connective 
tissue, usually it occurs in a scar and the scar just grows, over-grows, 
usually beyond the surface of the skin. I have had experience with 
burns. They are generally recognized first, second, and third. First, 
just a little irritation of the skin; second, where the skin is destroyed; 
third, where the skin subeutaneous and muscles are destroyed. I first 
examined Mr. Davis about 18 or 20 months ago, and found an ulcer, 
very much as it is now. The fact that he has had this ulcer for 18 or 
20 months makes it chronic, and it is impossible to tell how long it will 
remain without healing. I know Dr. W. T. Parker. He has a splendid 
reputation as a skillful surgeon and physician.” 

At the close of plaintifi’s evidence, the defendants in the court below 
made a motion for judgment as in case of nonsuit. C. S., 567. The 
motion was granted, the plaintiff excepted, assigned error, and appealed 
to the Supreme Court. 
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H. H. Clark for plainteff. 
Rose & Lyon for defendants. 


Per Curtam. The plaintiff does not contend that there is liability on 
the part of the defendant Dr. R. L. Pittman, but the plaintiff contends 
that the court was in error in sustaining defendant’s motion to nonsuit 
as to Dr. W. T. Parker at the close of the plaintiff’s evidence. We see 
no error in the ruling of the court below. 

In Pendergraft v. Royster, 203 N. C., 384 (393), it is written: “The 
general rule is to the effect that there is in malpractice actions no pre- 
sumption of negligence from error of judgment in the diagnosis by a 
doctor of the patient’s illness, or in the treatment prescribed in the 
failure to successfully effect a remedy or to accomplish as good results 
as someone else might have done. A doctor is neither a warrantor of 
eures nor an insurer.” Connor v. Hayworth, 206 N.C., 721. 

We see no sufficient evidence to be submitted to the jury. Taking 
the history of plaintiff’s trouble, as given by himself on cross-examina- 
tion and the testimony of Dr. Nash, his physician, we see no substantial 
injury, if injury at all, caused by the X-ray operator (if she was an 
agent of defendant Parker). Dr. Nash, 18 or 20 mcnths before the 
trial, found an ulcer very much as it was at the time of the trial—it was 
chronic. It was ulcer mastoid. The allegations of plaintiff aré not sup- 
ported by proof. There is no sufficient probative evidence that plain- 
tiff’s condition was caused from the X-ray treatment cornplained of. 

The evidence to be submitted to the jury must be more than conjec- 
tural or speculative. There must be evidence from which a jury might 
reasonably and properly conclude that there was negligence. 

For the reasons given, the judgment of the court below is 


Affirmed. 


BarnuIty, J., took no part in the consideration or decision of this 
case. 





ROBERT LEROY DUKE v. THE GENERAL ACCIDENT, FIRE AND LIFE 
ASSURANCE CORPORATION, LTD. 


(Filed 15 December, 1987.) 


Insurance §§ 388, 41—Evidence held to warrant recovery for confining 
illness. 
Judgment for recovery of benefits for confining illness rather than non- 
confining illness upon evidence tending to show insured was totally ineca- 
pacitated for the period covered by the policy and was confined to his 
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home except for visits to his physician for treatment, which he made by 
automobile or trolley car, upheld on authority of Thompson v. Accident 
Assn., 209 N. C., 678. 


AppEay by defendant from Harding, J., at August Term, 1937, of 
GuiLForD. Affirmed. 

This was an action to recover benefits under a health insurance policy 
which contained provisions for the payment of a certain amount on 
account of illness necessitating that insured be continuously confined 
within the house, and a lesser amount for nonconfining illness. The 
plaintiff alleged he was entitled to the benefits for confining illness, and 
the defendant contended he was restricted to those payable for non- 
confining illness. 

The case was heard upon an agreed statement of the facts. In the 
statement it was admitted that plaintiff became ill with ptomaine poison- 
ing and was incapacitated and rendered unfit for every duty during the 
period covered by the provisions of the policy. The plaintiff was con- 
fined to his home and visited by physicians there, except on occasions 
when he was told by the doctors to come to their offices for treatment and 
examinations by certain laboratory equipment. On each such occasion 
plaintiff rode in an automobile, or, when unable to obtain an automobile, 
in a trolley car, walking three blocks to the car. 

Judgment was rendered for plaintiff for the amount payable for con- 
fining illness, and defendant appealed. 


Charles T. Hagan, Jr., for plainteff, appellee. 
Smith, Wharton & Hudgins for defendant, appellant. 


Per Curtam. The facts agreed bring this case within the decision 
of this Court in Thompson v. Accident Association, 209 N. C., 678, 
1848S. E., 695, and Hines v. Casualty Co., 172 N. C., 225, 90S. E., 181. 
In the Thompson case, supra, it was said, Schenck, J., speaking for the 
Court: “The purpose of the provision relative to the insured’s being 
continuously confined within doors was to describe the character and 
extent of his illness, rather than to prescribe a limitation upon his 
conduct.” 

Upon the authority of these cases the judgment is 

Affirmed. 
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TOWN OF WEAVERVILLE v. GRAHAM K. HOBBS, COMMISSIONER OF 
THH WORLD WAR VETERANS LOAN FUND OF NORTH CAROLINA. 


(Filed 5 January, 1938.) 


Taxation § 19—Property acquired by State and held for benefit of Veterans 
Loan Fund is exempt from taxation. 


A loan from the North Carolina Veterans Loan Fund was secured by a 
deed of trust, and upon default, the deed of trust was foreclosed and the 
property transferred to the State by trustee’s deed, and the property was 
thereafter held by the State for the benefit of the fund, and rented, and the 
income therefrom used and applied exclusively for this ourpose. Ch. 155, 
Public Laws of 1925, as amended. Held: The property is exempt from 
taxation by the municipality in which the land lies, by operation of Art. V, 
sec. 5, of the Constitution of the State, since the property is owned by 
the State and used by it for the governmental purpose of assisting World 
War Veterans in the acquisition of homes, and it being immaterial 
whether the property is directly used for this purpose or rented and the 
income therefrom used and applied exclusively for this purpose. Andrews 
». Clay County, 200 N. C., 280, cited and approved. Board of Financial 
Control v. Henderson County, 208 N. C., 569; Benson v. Johnston County, 
209 N. C., 751; and R. R. v. Comrs. of Carteret, TS N. C., 474, cited and 
distinguished. Ch. 445, sec. 2, Public Laws of 1933, and ch. 371, sec. 2, 
Public Laws of 1935, held inapplicable as referring t) inheritance and 
estate taxes, 


Connor, J., concurring. 
Stacy, C. J., dissenting. 
SCHENCK, J., concurs in this dissent. 


CLARKSON, J., dissenting. 


AppraL by plaintiff from Johnston, J., at Septembe: Term, 1937, of 
Buncomse, Affirmed. 

This was a controversy without action, submitted upon the following 
agreed statement of facts: 

“1, That the town of Weaverville is a municipal corporation, created 
and existing under and by virtue of the laws of North Carolina, and is 
located within Buncombe County in said State. 

“9. That Graham K. Hobbs is Commissioner of the North Carolina 
World War Veterans Loan Fund. 

“3, That prior to and on 20 August, 1928, C. E. Hornaday and wife, 
‘Louise M. Hornaday, were owners in fee simple of the following de- 
scribed piece, parcel, or lot of real estate, located within the lmits of 
the town of Weaverville: (Description omitted.) 

“4 That on said date C. E. Hornaday and wife, Louise M. Hornaday, 
procured a loan of $3,000 from the North Carolina World War Veterans 
Loan Fund, and on said date, for the purpose of securing said loan of 
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money, executed and delivered to the Citizens National Bank of Raleigh, 
trustee, a deed of trust, conveying the above described piece, parcel, or 
lot of land, which deed of trust is recorded in the office of the register of 
deeds for Buncombe County, North Carolina, in Deed of Trust Book 
300, on page 101. 

“5. That on 30 December, 1932, after default by the said C. E. Horna- 
day and wife, Louise M. Hornaday, in the terms, conditions, and stipu- 
lations contained in said deed of trust, the property was foreclosed by 
the North Carolina Bank & Trust Company, successor trustee, and was 
conveyed by the said successor trustee to the State of North Carolina 
by a trustee’s deed, which is duly recorded in the office of the register of 
deeds for Buncombe County, North Carolina, in Deed Book 456, on 
page 5. That the State of North Carolina is now the owner of said 
property, the same being held by the said State for the use and benefit of 
the World War Veterans Loan Fund, created under chapter 155, Public 
Laws of 1925, as amended by chapter 97, Public Laws of 1927, chapter 
298, Public Laws of 1929, chapter 55, Public Laws of 1933, chapter 438, 
Public Laws of 1935. 

“6. That immediately after the foreclosure of the herein described 
real estate, the defendant paid all taxes due to the town of Weaverville 
which had been assessed and which had accrued against C. E. Hornaday 
and wife, the former owners of said property, for the year 1932, and 
prior years. That for the year 1933, and subsequent years, the State of 
North Carolina and the defendant, and his predecessors in office, have 
not listed the said real property for taxation in Buncombe County, con- 
tending that said property, while owned by the State of North Carolina, 
for the purposes aforesaid, was totally exempt from all ad valorem tax- 
ation by the said county and the town of Weaverville. That said prop- 
erty has not been listed or assessed for taxation by Buncombe County or 
by the town of Weaverville for the years 1933, 1934, 1935, and 1936, the 
said property should have been listed and assessed for taxation by Bun- 
combe County at a valuation of $2,000, and the town of Weaverville was 
entitled to list and assess the property for taxation for each of said years 
at a valuation of $2,000, and subjected to tax at rates levied by said town 
of Weaverville for each of said years as follows: 1933—$1.00; 1934— 
$1.00; 1935—$1.18; 1936—$1.20; for each $100.00 value of said prop- 
erty, and in the event it is determined herein that said property was 
subject to taxation for the said years, the defendant is indebted to the 
plaintiff town of Weaverville, for taxes for all of said years, the total 
sum of $87.50, which said amount is the net sum of said taxes, without 
addition thereto of penalties and interest. . 

“7, That located on said lot of land is a five-room dwelling that is, and 
has been from time to time since said property was acquired by the State 
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of North Carolina, for the use and benefit of the World War Veterans 
Loan Fund, rented to private parties, and that the defendant has from 
time to time collected rents on said property since the same was conveyed 
to the State of North Carolina on 30 December, 1932, all of which rent 
so collected has been held and applied by the State of North Carolina for 
the exclusive use and benefit of the World War Vetcrans Loan Fund 
hereinbefore mentioned.” 


CONTENTIONS OF THE ParTIEs. 


“1. The plaintiff contends that under the facts herein stipulated and 
agreed upon, the property of the defendant herein described is not ex- 
empt from taxation. 

“2. The defendant contends that the property herein described is 
exempted from taxation. 

“That if from the foregoing statement of facts and contentions of the 
parties, the court is of the opinion that the said property is exempt from 
taxation by the plaintiff town of Weaverville for the years 1933, 1934, 
1935, and 1936, the court shall so adjudge and declare; but if the court 
is of the opinion that said property is subject to taxation by the town of 
Weaverville for the years 1938, 1984, 1935, and 1936, the court shall 
adjudge and declare that the said property shall be listed for taxation by 
the board of commissioners of Buncombe County, North Carolina, for 
said years at the valuation hereinbefore recited, and that the tax shall 
be assessed on said property amounting to the total sum hereinbefore 
recited, without addition of penalties or costs, to be divided among said 
years in accordance with the amounts determined from the rates of tax 
levied in each of said years by the plaintiff, the town of Weaverville.” 

Upon these facts, the court below adjudged that the described property 
was exempt from taxation by the plaintiff. The plaintiff appealed. 


Hdward L. Loftin for plaintiff, appellant. 
Attorney-General Seawell and Assistant Attorneys-General McMullan 
and Bruton for defendant. 


Devin, J. This appeal presents for review the ruling of the court 
below that, upon the facts stipulated and agreed by the parties, the 
property described 1s exempt from taxation by the towa of Weaverville. 

The statement of agreed facts contains this admission: “That the 
State of North Carolina is now the owner of said property, the same 
being held by the said State for the use and benefit of the World War 
Veterans Loan Fund.” The title to the property was conveyed by deed 
to the State of North Carolina, and is now so held. The act of the 
General Assembly of North Carolina which created this fund and made 
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provision for its administration (ch. 155, Public Laws of 1925) was 
considered by this Court in Hinton v, State Treasurer, 193 N. C., 496, 
137 8. E., 669, and it was there held, Clarkson, J., speaking for the 
Court, that the act was for a public purpose of the State, and that the 
issue of the bonds of the State and the pledge of its taxing power there- 
for were constitutional and valid. 

The Constitution of North Carolina contains this mandatory provi- 
sion, Art. V, see. 5: “Property belonging to the State, or to municipal 
corporations, shall be exempt from taxation.” 

The fund created and set apart by the State, under the Act of 1925, 
for the worthy purpose of assisting World War veterans in the acquisi- 
tion of homes, belongs to the State. The mortgages and deeds of trust, 
representing loans made pursuant to the statute, belong to the State, and 
equally real property acquired by the State by reason of the foreclosure 
of one of its deeds of trust, and conveyed by deed to the State, belongs to 
the State, and therefore comes directly within the letter and the purpose 
of the constitutional prohibition against taxation of “property belonging 
to the State.” Whether the real property, the subject of this contro- 
versy, 1s used directly by the State, or the rents derived therefrom are 
held and applied by the State as additions to the State’s Veteran Loan 
Fund, is immaterial since its use 1s exclusively for governmental pur- 
poses. The rents from such property, while owned by the State, would 
be in the same category with interest collected on outstanding loans. 

In Andrews v. Clay County, 200 N. C., 280, 156 S. E., 855, Connor, J., 
writing the opinion of the Court, uses this language: “The provision in 
the first clause of section 5 of Article V of the Constitution of North 
Carolina, by which property belonging to or owned by a municipal cor- 
poration, is exempt from taxation, is self-executing, and by its own 
force, without the aid of legislation, exempts such property from taxa- 
tion by the State or by the political subdivision of the State in which 
it is located, because of its ownership, and without regard to the purpose 
for which such property was acquired and held by the corporation. 
With respect to such property, when lawfully acquired and held by 
statutory authority, new or additional conditions cannot be imposed by 
the General Assembly as prerequisites for its exemption from taxation, 
37 Cye., p. 886. The language of the constitutional provision is so clear 
and unambiguous that there is no room for judicial construction. The 
fact that social, economic, and political conditions in this State have 
undergone great changes since the adoption of our present Constitution, 
resulting in an enlargement of the functions of municipal corporations 
to meet the requirements of changed conditions, would not justify a 
construction of this provision which would in effect result in its amend- 
ment by the courts and not by the people. 
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“Tf required to adopt the construction of the sections of the machinery 
acts relied on by the defendants in the instant case, in support of their 
contention that by virtue of said sections property belonging to or owned 
by a municipal corporation is not exempt from taxation by the State 
or by the political subdivision of the State in which such property is 
located, unless such property is held wholly and exclusively for a public 
purpose, we should hold that said sections of the machinery acts, 1n so 
far as they have that effect, are unconstitutional and veid.” 

The facts upon which the decision of this Court in Beard of Financial 
Control v. Henderson County, 208 N. C., 569, 181 S. E., 636, and 
Benson v. Johnston County, 209 N. C., 751, 185 S. E., 6, were based, 
are distinguishable from those in the case at bar. Chapter 445, Acts of 
1933, sec. 2, and chapter 371, Acts of 1935, sec. 2 (codified in Michie’s 
North Carolina Code as section 7880 [2]|), refer to inheritance and 
estate taxes Imposed by the State. 

In &. &. v. Comrs. of Carteret, 75 N. C., 474, cited by plaintiff, it 
was held that Art. V, sec. 5, of the Constitution did not exempt the 
physical property of the Atlantic and North Caroline Railroad Com- 
pany from taxation, although the State of North Carolina owned a 
majority of the capital stock of the corporation. The decision in that 
case was addressed to a question materially different from the one pre- 
sented here. 

In 101 A. L. R., 783, where the case of Board of Financial Control 
v. Henderson County, supra, is reported, will be found annotations col- 
lecting authorities from other jurisdictions on this subject. 

We conclude that the learned judge who heard this case below has 
correctly decided the question presented, and that the judgment must be 

Affirmed. 


Connor, J., concurring: Is property owned by or belonging to the 
State of North Carolina subject to taxation by the county, city, or town 
in which such property is located ? 

This is the question presented by this appeal. The answer is found 
in section 5 of Article V of the Constitution of North Carolina, which is 
as follows: 

“Property belonging to the State or to municipal corporations shall 
be exempt from taxation.” 

There 1s no ambiguity in this language. Its meaning is plain. The 
language is clear and 1s not subject to judicial construction in order that 
a poliey with respect to taxation in conflict with its provisions may be 
sustained. Property belonging to the State is exempt from taxation, 
because of its ownership, without regard to the purpose for which it was 
acquired or for which it is owned by the State. 
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I do not think that the suggestion that the interpretation of section 5 
of Article V of the Constitution in the opinion of this Court in Andrews 
v. Clay County, 200 N. C., 280, is obiter dicta, can be successfully main- 
tained. The decision in that case was not overruled in Board of Finan- 
cial Control v. Henderson County, 208 N. C., 569, or in Benson v. John- 
ston County, 209 N. C., 751, nor was the interpretation of section 5 of 
Article V of the Constitution in the opinion in that case disapproved 
by this Court. The cases were distinguished, whether rightly so or not, 
need not now be discussed. 

I coneur in the opinion of the Court in the instant case that the judg- 
ment of the Superior Court should be affirmed. 


Stacy, C. J., dissenting: It was held in the Carteret County case, 
75 N. C., 474, decided in 1876, that when “the State steps down from her 
sovereignty and embarks with individuals in business enterprises,’’ its 
property so employed is not exempt from taxation under Art. V, section 
5, of the Constitution. The present decision runs counter to this inter- 
pretation and abandons the doctrine there announced. Note, 3 ALL BR, 
1439, 

The statutory exemption, it seems to me, affords no encouragement or 
support for this reversal of interpretation and abandonment of the 
State’s long-established policy. By correct interpretation, the legislative 
intent fully accords with the rule and practice heretofore adopted and 
declared by the Court. 

Nor is the dzctum in the Clay County case, 200 N. C., 280, 156 S. E., 
855, in any way controlling. The property there considered was clearly 
held and used for a public purpose. Moreover, this dictum was not fol- 
lowed in the Henderson County case, 208 N. C., 569, 181 S. E., 636, or 
the Johnston County case, 209 N. C., 751, 185 S. E., 6. 

My vote is for a reversal. 


ScHEenck, J., concurs in this dissent. 


Crarxson, J., dissenting: I cannot agree with the majority opinion. 
Art. V, sec. 5, of the Constitution of North Carolina, is as follows: 
“Property belonging to the State, or to municipal corporations, shall be 
exempt from taxation. The General Assembly may exempt cemeteries 
and property held for educational, scientific, literary, charitable, or 
religious purposes; also, wearing apparel, arms for muster, household 
and kitchen furniture, the mechanical and agricultural implements of 
mechanics and farmers; libraries and scientific instruments, or any other 
personal property, to a value not exceeding three hundred dollars.” 
N. C. Code 1935 (Michie), section 7880 (2), reads as follows: “The 
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following property shall be exempt from taxation under this article: 
(a) Property passing to or for the use of the State of North Carolina, 
or to or for the use of municipal corporations within the State or other 
political subdivisions thereof, for exclusively public purposes,” ete. To 
be sure, this section applies to inheritance tax, but it indicates the con- 
struction the General Assembly put on it as to the meaning of Art. V, 
sec. 5, of the Constitution. 

Section 7880 (177) is as follows: “Whenever in any law or act of 
incorporation, granted either under the general law or by special act, 
there is any limitation or exemption of taxation, the same is hereby 
repealed, and all the property and effects of all such corporations, other 
than the bonds of this State, and of the United States Government, shall 
be liable to taxation, except property belonging to the United States and 
to the municipal corporations, and property held for the benefit of 
churches, religious societies, charitable, educational, literary, or benevo- 
lent institutions or orders, and also cemeteries: Provided, that no prop- 
erty whatever, held or used for investment, speculation. or rent shall be 
exempt, other than bonds of this State and of the United States Govern- 
ment, unless said rent or the interest on or income from such investment 
shall be used exclusively for religious, charitable, educational, or benevo- 
lent purposes, or the interest upon the bonded indebtedness of said 
religious, charitable, or benevolent institutions.” (Italics mine.) 

Under subchapter (2), “Assessment and Listing for Taxes,” is section 
7871 (17), which is as follows: “The following real property, and no 
other, shall be exempted from taxation: (1) Real proverty, if directly 
or indirectly owned by the United States or this State, however held, 
and real property lawfully owned and held by counties, cities, townships, 
or school districts, used wholly and exclusively for public or school pur- 
poses,’ ete. (Italics mine.) 

The exemption of Federal and State property is stated in the same 
sentence with that of local governments without even a »eriod or a semi- 
colon separating the provision as to Federal and State government prop- 
erty from that dealing with the property of local units. Apparently, 
the phrase “used wholly and exclusively for public or school purposes” 
was Intended to apply equally to the property of the Federal, State, and 
local governments. Certainly there is no clear indication that the Gen- 
eral Assembly intended to create two distinct classes of exemptions. The 
phrase “however held” does not affect this interpretaticn; at most, it is 
merely a clarifying phrase to insure the exemption of State and Federal 
property which comes within the exempted class, but is held by some 
agency or instrumentality in trust for the benefit of one of the govern- 
ments. Under the rules of construction, exemption provisions are to 
be construed strictly against the exemption and all doubts are to be 
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resolved against the exemption. However, it does not appear necessary 
to rely on this rule here, as it is not to be supposed that the General 
Assembly intended to lay down two rules with respect to the exemption of 
governmental property. The contrary view would result in a holding to 
the effect that the General Assembly laid down'a more liberal rule for 
the Federal and State governments than for the local governments, and 
to this extent discriminated against the latter. The reasoning of such a 
view is not convincing. 

These acts of the General Assembly clearly indicate that the constitu- 
tional exemption applies to property ‘fused wholly and exclusively for 
public or school purposes.” When Art. V, sec. 5, of the Constitution was 
adopted in 1868, the State and municipalities owned property solely for 
public or school purposes. We must construe the Constitution with the 
setting which existed when it was adopted and in the light of that day. 
in the Constitution of the State of North Carolina annotated by 
Connor & Cheshire, it was so construed (p. 277): “II. Property of the 
State. The provision of this section, exempting from taxation property 
belonging to the State, does not embrace the interest of the State in 
business enterprises, such as railroads and the like, but applies to the 
property of the State held for State purposes. #. R. v. Comrs., 75 
N. Cy 414.” 

The majority opinion relies largely on the obiter dicta in Andrews v. 
Clay County, 200 N. C., 280. This dicta was disapproved in Board of 
Financial Control v. Henderson County, 208 N. C., 569 (571-2). 

In Benson v. Johnston County, 209 N. C., 751 (755), speaking of the 
Henderson County case, supra, it is said: “We distinguished the case of 
Andrews v. Clay County, 200 N. C., 280, and said at p. 574: ‘The town 
of Andrews was operating a municipal electric plant—a public use or 
purpose. Fawcett v. Mount Airy, 184 N. C., 125. <A necessary ex- 
pense—Const. of N. C., Art. VII, sec. 7; Webb v. Port Commission, 205 
N.C., 663 (673); Mfg. Co. v. Aluminum Co., 207 N. C., 52 (59). The 
purpose for which the land was used in the Andrews case, supra, being 
for a public purpose or use, is distinguishable from the present case, 
where the use was private, for business purposes.’” The interpretation 
of the Constitution was first considered in R. Ff. v. Comrs. of Carteret, 
75 N. C., 474 (476). It is there said: “But where the State steps down 
from her sovereignty and embarks with individuals in business enter- 
prises, the same considerations do not prevail. . . . At any rate, we 
do not think the exemption in the Constitution embraces the interest of 
the State in business enterprises, but applies to the property of the State 
held for State purposes.” 

In interpreting the Constitution there are several factors to be kept 
constantly in mind: (1) Only one class of property is exempted from 
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taxation by the Constitution. It is “property belonging to the State or 
to a municipal corporation,” and the Genera] Assembly has said “used 
wholly and exclusively for public or school purposes.” Beyond this 
class mandatorily exempted, there is a second class which the General 
Assembly is permitted to exempt. There can be no cther exemptions. 
The General Assembly “has no power to make other exemptions. It is 
impliedly forbidden to do so.” Lean Association v. Commissioners, 115 
N.C., 410 (418). (2) The general rule is that all property in the State 
ws liable to taxation. “The general rule established by the Constitution 
is that all property in this State is hable to taxation, and shall be taxed 
in accordance with a uniform rule. Exemption of specific property, 
because of its ownership by the State or by municipal corporations, or 
because of the purposes for which it is held and used, is exceptional.” 
Hospital v. Rowan County, 205 N. C., 8 (10). (3) Provisions exempt- 
ang property from taxation are to be strictly construed against the ex- 
emption. The accepted rule of construction applicable to exemptions 
in that they “should be construed strictly, when there is room for con- 
struction, against exemption and in favor of taxation.” Hospital v. 
Rowan County, supra, citing Trustees v. Avery County, 184 N. C., 469; 
United Brethren v. Comrs., 115 N. C., 489. Because of this rule of 
strict construction, 1f the Court has any doubts as to the applicability 
of an exemption, “they should be resolved in favor of liability to taxa- 
tion.” United Brethren v. Comrs., supra, (497). “No exemptions 
should be made or upheld unless clearly coming within the constitutional 
provision, . . .” Southern Assembly v. Palmer, 163 N. C., 75 (82). 
The United States Supreme Court has laid down an even stronger rule, 
as follows: No claim of exemption from taxation can be sustained 
unless established beyond all doubt. (Italics mine.) Railroad v. 
Supervisors, 938 U.S., 595; Railroad v. Guffey, 120 U. S., 569. 

In Village of Watkins Glen v. Hager, County Treasurer, 252 N. Y.S., 
146, 140 Misc., 816, which cited the Carteret County case, supra, as one 
of many cases to the effect that the exemption of property from taxation 
applies only when the property is “actually devoted to a public use, or 
to some purpose or function of government.” The note in 3 A. L. R., 
1439, at pp. 1441, 1442, cites the Carteret County case, supra, in sup- 
port of the same principle; and the United States Supreme Court, in 
Power & Light Co. v. Seattle, 291 U. 8., 619 (636), 34S. C. Rep., 542 
(550), 78 L. Ed., 1025 (10386), likewise cited the Carteret County case, 
supra, as authority for this position. It seems clear that not only this 
Court but other courts and text-writers generally regarded the principle 
of the Carteret County case, supra, as controlling in this State until the 
dicta (already referred to above) in Andrews v. Clay County, supra. 
My view here is that this Court should be bound by the principle of the 
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earlier case rather than follow the dicta in the Clay County case, supra, 
which has been disapproved and will result in confusion when there are 
two opposing lines of decisions on the same proposition in the same 
jurisdiction. 

As between State and local governments the problem is much the 
same as between the Federal and state governments; concerning the 
latter, Justice Stone, in Metcalf & Eddy v. Mitchell, 269 U. S., 514, 
523-24, wrote that the limitation upon the taxing power of each, so far 
as it affects the other, “must receive a practical construction which per- 
mits both to function with the minimum interference each with the 
other; and that limitation cannot be so varied or extended as seriously 
to impair either the taxing power of the government imposing the tax 

or the appropriate exercise of the functions of the government 
affected by it.” This statement is quoted with approval by Chief Justice 
Hughes in the recent case of James v. Dravo Contracting Co., Supreme 
Court Law Ed. Advance Opinions, Vol. 82, No. 5, p. 125. | 

Since Chief Justice Marshall, in 1819, laid down the fundamental 
that “the power to tax involves the power to destroy” (Marbury v. 
Madison, 4 Wheaton, 316, 481), we have come to recognize another 
truth—the power to exempt from taxation also involves the power to 
destroy. Used by governments as a shield, it operates as a subsidy of 
governmental excursions into the field of private enterprise thus placing 
the private competitor, who bears his share of taxes, at such a disad- 
vantage that he is fortunate if he is able to survive. 

That only the property of the State, or a municipality, devoted to a 
public purpose and use, should be tax-exempt is supported by the strong- 
est reasons. The Supreme Court of the United States has noted “A very 
large proportion of the property within the states is employed in the 
execution of the powers of the government,” and if we too liberally 
“exempt from the liability to contribute to the revenue of the states it is 
manifest the state governments would be paralyzed.” failroad Co. v. 
Penniston, 18 Wall., 5 (338). Again, in Willcuts v. Bunn, 282 U. S., 
216, at p. 225, Chief Justice Hughes observed, “The power to tax is no 
less essential than the power to borrow money, . . . it 1s not neces- 
sary to cripple the former by extending the constitutional exemption to 
those subjects which fall within the general application of nondiscrimi- 
natory laws, and where no direct burden is laid upon the governmental 
instrumentality, and there is only a remote, if any, influence upon the 
exercise of the functions of government.” | 

A judicial policy of strictly delimiting governmental exemptions ap- 
peals to every sense of fairness and justice. It is settled that property 
of governments used in the discharge of necessary governmental func- 
tions are exempted from taxation; even if it were considered wise to 
alter this policy (and such is not suggested), this Court could not do so. 
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However, there is abundant authority, recent as well as early, to the 
effect that property of state and municipal governments not dedicated 
to public uses and purposes should bear its proportioriate share of the 
tax burden. 

As to property which the General Assembly is permitted to exempt 
from taxation it has long been settled that the exemption is not con- 
trolled by the mere determination of ownership, but turns upon the use 
to which the property itself is put. Loan Association v. Commissioners, 
115 N. C., 410; United Brethren v. Comrs., 115 N. C., 489; Davis v. 
Salisbury, 161 N. C., 56; Corporation Commission v. Construction Co., 
160 N. C., 582 (588). 

To assume that past leaders foresaw, and provided in detail for the 
solution of, our every problem is to credit them with a clairvoyance for 
which the most inspired leadership does not contend; to assume that we 
ean foretell, and provide rigid rules for all the difficuties of posterity 
would assume a position of which no learned judge today would be 
guilty. Our primary duty is to face the compelling damands of today 
and in the light of those demands to achieve, as far as may be, what 
Justice Cordozo has poetically called “that symmetry that men call 
Justice, the adaption of the rule of hfe to the symmetry they call 
Divine.” 

“A word is not a erystal, transparent and unchanged; it is the skin 
of a living thought and may vary greatly in color and content according 
to the circumstances and the time in which it is used,” says Mr. Justice 
Holmes in Towne v, Eisner, 245 U. S., 418. Cole v. Fibre Co., 200 
N. C., 484 (489). 

The Constitution, Art. V, sec. 5, should be construed in the present 
day situation. We have millions of acres of land in North Carolina 
taken off the tax books for governmental purposes, public highways, 
schools, parks, ete. We have millions of dollars loaned in this State 
by the Hl. O. L. C. on land and millions of dollars loaned in this State 
by the building and loan associations, corporations, and individuals that 
lend on land. This decision would mean that the H. O. L. C. would 
have rental property that it purchased at foreclosure sales, the land free 
of tax, and the building and loan and others would have to pay taxes. 
This is not justice. It creates favoritism and special privileges, which 
the law abhors. The property in the present case was purchased by the 
Commissioner of the World War Veterans Loan Fund of North Caro- 
lina, it is being rented, and there is no good reason under the Constitu- 
tion and statutes of the State, in law or in equity, why it should be 
exempt from taxes. Our government 1s founded on equal rights to all 
and special privileges to none. 

It may be that land purchased by the HOLC can be taxed, U. S.C. A., 
Vol. 13, see. 1433. 
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YorRK v. YORK, 


MRS. MABEL A. YORK y. C. ¥. YORK. 
(Filed 5 January, 1938.) 


Husband and Wife § 6— 


In this State a wife has the right to bring an action for actionable 
negligence against her husband. 


. Automobiles § 20b— 


The negligence of the driver will not be imputed to a guest in the car 
unless the guest is the owner of the car and has some kind of control 
over the driver, or unless they are engaged in a joint enterprise or joint 
adventure. 


Trial § 22b— 

On a motion to nonsuit, the evidence which makes for plaintiff’s claim 
is to be considered in the light most favorable to plaintiff, and he is 
entitled to every reasonable intendment thereon and every reasonable 
inference therefrom. C. S8., 567. 


Automobiles §8 17, 18g—-Evidence that skidding was the result of neg- 
ligence held sufficient to be submitted to the jury. 

Evidence that defendant drove his car 55 to 60 miles per hour on a wet 
highway into a sharp curve, that the tires of the car were worn smooth, 
and that the car skidded, resulting in the injury in suit, is held sufficient 
to be submitted to the jury, it being for the jury to determine whether 
the skidding was the result of defendant’s alleged negligence in operating 
the car and negligence in failing to equip his car with safe tires. 


Automobiles § 22—Evidence held not sufficient to require submission 
of issue of contributory negligence of guest in car. 

In this action by a wife against her husband to recover for injuries 
sustained when the car driven by her husband skidded on a curve, there 
was no evidence that the wife knew or had reasonable ground to believe 
that the tires on the car were worn smooth, and no evidence that the 
parties were engaged in a joint enterprise, or that the wife had any 
control over the operation of the car. There was some evidence that the 
wife remonstrated and asked her husband to slow down the speed of the 
car, Held: There was no sufficient evidence of contributory negligence 
on the part of the wife requiring the submission of the issue to the jury. 


Appeal and Error § 39d—Exclusion of impeaching evidence held not 
prejudicial where effect thereof was obtained by cross-examination. 
The witness made a written statement shortly after the accident in suit. 
On cross-examination she testified that she did not remember a statement 
therein contradictory to her examination in chief, but stated she did not 
deny having made such statement in the writing. Held: The refusal of 
the trial court to permit defendant’s counsel to have the witness read the 
statement for the purpose of impeaching the witness is not prejudicial 
error, since the identical impeaching evidence was obtained on the cross- 
examination. 
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7. Appeal and Error § 6a— 


An exception to remarks of counsel on the argument must be taken at 
the time in order for an assignment of error based thereon to be con- 
sidered on appeal. 


8. Trial § ¢,—Whether counsel should be permitted to comment on failure 
of party to take stand to refute personal charges held for court. 


In this action the method by which an insurance adjuster obtained 
written statements offered in evidence was attacked, and the trial court 
permitted plaintiff’s counsel, over defendant’s objection, to comment on 
the failure of the adjuster to take the stand. Held: The failure of the 
adjuster to take the stand and rebut the charges as to his methods was 
a circumstance to be considered by the jury, even though he was not a 
party, and whether the comment should be permitted was within the 
sound discretion of the trial court. 


9. Automobiles § 18h—Instruction in regard to legal effect of speed in 
excess of 45 miles per hour held not prejudicial in this case. 

An instruction that the jury might find, but were nox required to find, 
that a speed in excess of forty-five miles an hour was unlawful, but that 
if they should find such speed was unlawful it would constitute negli- 
gence per se, N. C. Code, 2621 (46), is held not prejudicial under the 
evidence in this case tending to show special hazards in that defendant 
was driving into a curve on wet pavement with worn, slick tires, at a 
speed in excess of forty-five miles per hour. 

10. Evidence § 47—- 

The admission of testimony of certain physicians as to plaintiff’s inju- 

ries held not error under authority of Keith v. Gregg, 210 N. C., 802. 
BARNHILL, J., dissenting. 


Stacy, C. J.. and WINBORNE, J., concur in dissent. 


ApprEaL by defendant from Pless, J., and a jury, at March Civil 
Term, 1937, of Waxer. No error. 

This is an action for actionable negligence brought by plaintiff 
against defendant to recover damages. The defendant denied negli- 
gence and set up the plea of contributory negligence. The plaintiff and 
defendant are husband and wife, have been married to each other for 34 
years and have five children. 

The defendant had an engagement in Charlotte, N. C., on 3 June, 
1935, about 12:30 p. m., to have a contract signed, and left Raleigh 
about 9 o’clock—about a half hour late—in his car taking the plaintiff, 
his wife, who was riding with him on the front seat, and their daughter 
Mabel, who was riding on the rear seat. The plaintiff testified, in part: 
“Tt was cloudy later on and it was cloudy when we left Albemarle. It 
was not raining when we left Albemarle. J can’t recall exactly at what 
place we first saw signs of rain after we left Albemarle. We saw the 
rain coming in front of us. I was able to tell that the rain was ap- 
proaching us. Q. At what speed was your husband driving his auto- 
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mobile at the time you were traveling from Albemarle and saw the rain 
approaching? Ans.: I would say 55 or 60 miles an hour. The road 
curved a little to the left and then to the right and straightened out. 

Q. Have you got any estimate in your mind? Ans.: The rain 
was only for such a minute, a shower, we must have been right near the 
curve or right at it when the rain struck us. Q. Did your husband, 
when the rain struck you, slow up at any degree at all? Ans.: No. Q. 
I believe you say it was 55 or 60 miles an hour? Ans.: Yes. Q. And 
he did not slow up? Ans.: No. Q. Did the car go around the first 
curve to the left? Ans.: It went partly around and then he tried to 
straighten—I thought we were going over that embankment—and he got 
it straightened and went over the embankment on the other side. Q. 
You were in the midst of the first curve when what happened to the 
car¢ Ans.: When it went to straighten out. Q. After passing the first 
curve? Ans.: Yes. I don’t recall his slowing his car at all while we 
went around the first curve. The car skidded when we were going 
around the first curve. When we got to the second curve the car went 
over the embankment on the right. It first went to the left and then to 
the right. I would not know how close the car was to the curve when 
the rain struck. Mabel called attention to the rain coming. My hus- 
band could hear her. I couldn’t say how long that was before reaching 
the curve. I don’t recall my husband’s making any comment at that 
time. When the car went off the road the last thing I remember was 
hearing that horrible sound of the motor and the next thing was I was 
being pulled out of the car.” The plaintiff was permanently injured. 
Several physicians testified to this effect. The plaintiff’s testimony, 
in substance, was corroborated by her daughter, Mabel York. 

Mabel York testified, in part: “Q. State whether or not after you 
left Albemarle and before the injury there was any conversation be- 
tween your mother and yourself on the one hand and your father on 
the other? Q. Was there a conversation? Ans.: Yes. Q. What was 
said? Ans.: Mother told daddy to slow down and he didn’t.” 

P, A. Kelly testified, in part: “Yes, I recall an occasion in that year, 
in December, 1933, when Mr. York purchased some tires for his Terra- 
plane automobile. They were Kelly-Register tires, 6600 610. Yes, 
they were all four tires. The approximate mileage of the Terraplane 
automobile was 8,000 miles at the time that I put these tires on. I saw 
the car in October, 1934, ten months after I sold them. We sold the 
tires in December, 1933, and he had 13,000 miles on the Register tires 
then. He was driving on them at that time. At that time I was work- 
ing at Rogers Tire Company. Q. Did you have any conversation with 
Mr. York at that time about the tires? Ans.: Well, this particular time 
Mr. York came in and filled up with gas and oil and also checked his 
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tires and battery. In other words, checked the car, end I called Mr. 
York’s attention that his tires were getting slick—told him they were 
getting slick and I would like to sell him U. §S. Royals. Q. What was 
the condition of the tires? Ans.: The fabric wasn’t showing, but— 
That was in October, 1934. He had those tires in March, 1935. About 
every week Mr. York would come and have something done. He would 
leave the car and get it later, or his.son would. Q. Did you have any 
further conversation with him during that period about the condition 
of the tires? <Ans.: Yes, sir. He bought a battery from me in March, 
1935, and I said, ‘You still got those tires, but you are almost to the 
fabric and I don’t believe I would take any more chances.’ He said, 
‘I don’t know whether I hke your tires, I will probably see you, but I 
can’t buy the tires now.’ Q. You told Mr. York that you didn’t believe 
you would take any more chances with the tires? What did he say? 
Ans.: Well, he said, ‘I know you are right, but I am not in a position 
to buy the tires now.’ (Cross-examination.) Yes, I made an exami- 
nation of these tires. I checked them to see if the fabric was showing. 
The fabric wasn’t showing but the tires were slick. I could stand and 
look at that tread and tell there was no nonskid on it. I can look at a 
tire and tell if it is slick, but I cannot tell if it is just down to the strip. 
Now if it was gone through the fabric I can see it from standing on the 
side. I could tell they were slick and the nonskid was gone.” 

C. V. York, Jr., testified, in part: “I was familiar with this auto- 
mobile which was in this wreck, was turned over on 8 June, 19385. 
Kelly-Springfield tires were on the car at the time it was brought back 
from the wreck. They were put on the car in January, 1934. They 
were purchased from the Carolina Service Corporation. Mr. Kelly sold 
them. They were the same tires on it at the time of the wreck. 

Q. Do you know how many miles those tires had been from the time 
they were purchased until the time of the wreck? <Ans.: 24,000 miles.” 

C. K. Wishon testified, in part: “I recall that some time in the month 
of June, 19385, Mr. C. V. York, Jr., brought in an automobile of his 
father’s. I examined the automobile. Q. I wish you would state to 
the court and the jury the condition of the tires?) Ans.: The tires were 
practically worn out. Q. Will you describe their condition as nearly 
as you can? <Ans.: Well, the tires were worn to the breakers in most 
of them and the tread worn off and part of them worn down to the 
breaker strippings.” The defendant introduced no evidence. 

The issues submitted to the jury and their answers thereto were as 
follows: 

“1, Was the plaintiff, Mrs. Mabel A. York, injured by the negligence 
of the defendant, C. V. York, as alleged in the complaint? Ans.: ‘Yes.’ 

“2. What amount, if any, is the plaintiff entitled to recover of the 
defendant? Ans.: ‘$12,000. ” 
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The court below rendered judgment on the verdict. Defendant made 
numerous exceptions and assignments of error and appealed to the Su- 
preme Court. The material ones and necessary facts will be set forth 
in the opinion. 


Charles U. Harris and Ehringhaus, Royall, Gosney & Smith for 
plainirff. 
Murray Allen and Smith, Leach d& Anderson for defendant. 


Crarxson, J. In this jurisdiction a wife has the right to bring an 
action for actionable negligence against her husband. Roberts v. Roberts, 
185 N. C., 566 (567); Shirley v. Ayers, 201 N. C., 51 (55); Jernigan v. 
Jernigan, 207 N. C., 831. 

In Harper v. R. R., 211 N. C., 398 (402), citing many authorities, it 
is said: “It is well settled in this jurisdiction that negligence on the 
part of a driver of a car will not ordinarily be imputed to another occu- 
pant unless such other occupant is the owner of the car and has some 
kind of control over the driver. They must be engaged in a joint enter- 
prise or joint venture. Automobile driver’s negligence is not, as a gen- 
eral rule, imputable to a passenger or guest.” 

The defendant introduced no evidence. At the close of plaintiff's 
evidence the defendant in the court below made a motion for judgment 
as in case of nonsuit. C. S., 567. The court below overruled the 
motion and in this we can see no error. The evidence which makes 
for plaintiff’s claim, or tends to support her cause of action, 1s to be 
taken in its most favorable light for the plaintiff, and she is entitled 
to the benefit of every reasonable intendment upon the evidence and 
every reasonable inference to be drawn therefrom. 

It is alleged in the complaint, and we think the evidence sustains the 
allegations: “That defendant negligently and carelessly drove his au- 
tomobile at a high and dangerous speed; that he continued to negligently 
and carelessly drive his automobile at a high and dangerous speed in 
the face of and into a fast approaching storm and rain and into a sharp 
curve in the road. That he negligently and carelessly failed to equip 
his automobile with tires that were safe to drive, and did negligently 
drive his automobile with tires that were unsafe.” 

In Waller v. Hipp, 208 N. C., 117 (120), it 1s said: “There was evi- 
dence from which the jury could find that the skidding of the auto- 
mobile was the result of the negligence of the defendant in driving an 
automobile with tires which he knew were worn out and slick, on a 
highway which was wet and slippery, at a rate of speed which, although 
not ordinarily unlawful under all the circumstances shown by the evi- 
dence. C. S., 2621 (45).” Butner v. Whitlow, 201 N. C., 749; Nor- 
fleet vu. Hall, 204 N. C., 578; Taylor v. Rierson, 210 N. C., 185 (188-9). 
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The defendant in his answer denied negligence and set up the de- 
fense: “That the accident referred to was unforeseeab.e and unavoid- 
able, but that if the defendant was in any manner negligent in the 
premises, which is again denied, then and in that event the plaintiff 
was also negligent in that she permitted, allowed, and acquiesced in the 
operation and driving of the said automobile in the manner in which 
it was driven at the time of said accident, with full knowledge of and 
opportunity of knowing the condition of said automobile, and that in 
making the said trip and in driving said automobile the defendant was 
acting in the joint interests and for the mutual benefit and pleasure of 
the plaintiff and the defendant; that if the defendant was negligent in 
the premises, which is specifically denied, then the said negligence of 
the plaintiff contributed to and was a proximate cause cf said accident, 
which contributory negligence of the plaintiff is hereby pleaded as an 
additional defense to and in bar of this action.” 

There was no sufficient evidence to show that plaintiff knew, or by 
the exercise of due care had reasonable ground to believe, that the tires 
were slick and worn out. Plaintiff testified, on cross-examination by 
defendant, “I don’t know anything about the condition the car was in.” 
There was no evidence of a joint enterprise or that plaintiff had any 
control over the car which defendant was driving. Charnock v. Re- 
frigerating Co., 202 N. C., 105 (106). Plaintiff was a passenger or 
guest in the car. There was no sufficient evidence to submit an issue 
of contributory negligence to the jury. Mabel York testified, in part: 
“Mother told daddy to slow down and he didn’t.” We do not think 
any of these defenses can be sustained under the facts and circumstances 
of this case. 

Mabel York was recalled. An “adjuster,” a Mr. Greene, on 2 July, 
1935, shortly after the accident, had gone to her and gotten a statement 
from her. On cross-examination she testified, in part: “Q. You don’t 
now recall having said that Mr. York slowed down? Ans.: No, I 
don’t. Q. You don’t deny that you said it at that time, do you? <Ans.: 
No. Q. Miss York, I wish you would please read to the jury the state- 
ment which you admit you signed and which bears the date of 2 July, 
1935, relative to the time, place, and manner in which this accident 
occurred and the conversation between yourself and yow: mother at the 
time? Objection by plaintiff; sustained; exception. If permitted to 
answer the foregoing question the witness would have answered and 
read the statement as follows: (Statement set forth.) (By plaintiff’s 
counsel): We repeat that we have no objection to defendant’s offering 
the statement in evidence. (By defendant’s counsel): | repeat, plain- 
tiff’s counsel says he has no objection to our offering the statement, and 
I repeat that we have no objection to his offering writing of his witness 
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signed by her. (By the court): The court rules that either side may 
introduce the statement, and that it is apparent that neither side is 
going to. (Redirect examination.) I was at home alone when I signed 
it.” In the statement she says: “It was raining heavily in front of us 
and that father reduced his speed.” The statement would have shown 
exactly what was elicited on the prior cross-examination that she did 
not deny about putting in the statement about her father “slowed down.” 
This made the written statement immaterial. 

In Lockhart’s N. C. Handbook of Evidence (2nd Ed.), part of sec. 
276, citing authorities, is the following: “That documents containing 
substantive evidence could not be introduced while cross-examining a 
witness when an opportunity was given to introduce the document at 
the proper time, that new substantive evidence could not thus be brought 
out if opportunity was given to introduce it at another time, and that 
impeaching evidence brought out on cross-examination must be con- 
fined to its impeaching effect and not be used as substantive evidence.” 

The defendant contends that certain remarks on the argument by 
plaintiff’s attorney to the jury were improper and prejudicial. The 
record discloses: “No exception was taken at the trial by defendant, but 
in its case on appeal defendant excepts.” It is well settled that the ex- 
ception must be entered at the time. C. S., 643; Borden v, Power Co., 
174 N. C., 72 (73); Rawls v. Lupton, 193 N. C., 428 (431). “(By Mr. 
‘Royall): I was just referring to Mr. Greene. I think it is perfectly 
proper—‘Gentlemen, they did not put on the man that took the state- 
ment. Didn’t put him on the stand.’ Defendant objects; objection 
overruled; defendant excepts.” The argument was perfectly legiti- 
mate, at least in the sound discretion of the court below. The “ad- 
juster,” although not a party to the action in obtaining the statements 
and what it contained, was inquired into by defendant. The charge 
made as to the method of obtaining the statements and not refuted 
by him was a “pregnant circumstance.” 

In criminal cases the defendant is competent, but not compellable to 
testify. N. C. Code, 1933 (Michie), sec. 1799. In civil cases the 
failure of the defendant to take the stand to testify as to facts pecu- 
liarly within his knowledge and directly affecting him is “a pregnant 
circumstance” for the jury’s consideration. Hudson v. Jordan, 108 
N. C., 10 (12). As pointed out in Goodman v. Sapp, 102 N. C., 477, 
the earlier cases declared that “the mere fact that a party, plaintiff or 
defendant, did not testify in his own behalf was not the proper subject 
of comment,” but that case held that this must be left ordinarily to the 
sound discretion of the trial judge. However since the Hudson case, 
supra, the principle of that case has been frequently approved. In 
Powell v. Strickland, 163 N. C., 394 (402), it is pointed out that the 


702 IN THE SUPREME COURT. [212 


YorRK v. YORK. 


jury should presume nothing against him from the bare failure of a 
party in a civil action to testify, but “when he is called upon to ex- 
plain, the case is different.” In Jn re Hinton, 180 N. C., at p. 212, 
Walker, J., declares: “We are at a loss to conceive why propounders 
did not take the witness stand and refute the personal charges made 
against them unless they knew them to be true and unanswerable, or 
felt that they could not overcome the evidence of their truth offered by 
the caveators, or did not wish to undergo the ordeal of a severe cross- 
examination, which might disclose to the jury how unfeelingly they 
had treated the caveators who, because of their helpless and hopeless 
condition, were entitled to their care and protection instead of being 
the vietim of their cupidity. There can be no wonder that the verdict 
was against them. Evidence of this kind was competent for the jury 
to consider, for when one can easily disprove a charge by testimony 
within his control, and which he can then produce, and fails to do it, it 
is some proof that he cannot refute the charge.” The rule of the Hud- 
son case, supra, has been repeatedly approved and followed in recent 
eases decided by this Court. See Walker v. Walker, 201 N. C., 183 
(184); Puckett v. Dyer, 208 N. C., 684 (690); Maxwell v. Distributing 
Co., 204 N. C., 309 (316). 

N. C. Code, supra, sec. 2621 (46), in part is as follows: “(a) No 
person shall drive a vehicle on a highway at a speed greater than is 
reasonable and prudent under the conditions then existing. (b) Where 
no special hazard exists the following speeds shall be lawful, but any 
speed in excess of said limits shall be prima facie evidence that the 
speed is not reasonable or prudent and that it is unlawful: 

(4) Forty-five miles per hour under other conditions.” 

The court below charged: “Now, gentlemen: of the jury, if the plain- 
tiff shall have satisfied you by the greater weight of the evidence that 
the defendant was operating his car at a speed in excess of 45 miles an 
hour upon the oceasion in question, the court instructs you that that is 
evidence from which you may, but are not required to, find that he was 
violating the law. If you shall not so find, then, gentlemen, that would 
not constitute negligence in so far as that feature of the case is con- 
eerned, but if you should so find, then the court instructs you that 
would constitute negligence per se.” 

Under the facts and circumstances of this case we can see no preju- 
dicial error in the charge. From the evidence, under the conditions 
then existing and the speed under the hazard existing, over 45 miles an 
hour is unlawful and therefore negligence per se. 

In Albritton v. Hill, 190 N. C., 429 (480), we find: “This and other 
evidence which we need not set out in detail (C. S., 2316), tended to 
show a breach of more than one statute. A breach of either is negli- 
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gence per se; the causal relation between the alleged negligence and the 
injury being, of course, a question for the jury. . . . (Citing au- 
thorities.) In reference to concurrent negligence we have held that 
where two proximate causes contribute to an injury the defendant 1s 
liable if his negligent act brought about one of such causes. Jangum 
v. R. R., 188 N. C., 689; Hinnant v. Power Co., 187 N. C., 288; White 
v. Realty Co., 182 N. C., 5386; Wood v. Public Corporation, 174 N. C,, 
697; Harton v. Telephone Co., 141 N. C., 455.” 

The objections and assignments of error as to the answers of certain 
physicians who gave their opinion as to plaintiff’s injuries cannot be 
sustained. Keith v. Gregg, 210 N. C., 802 (808). 

There are numerous exceptions and assignments of error made on 
the trial and to the charge which cannot be sustained. We have ex- 
amined defendant’s brief and additional authorities, but the law is well 
settled in this State in matters of this kind. On the whole record we 
find no prejudicial or reversible error. The charge given covered every 
aspect of the case and the law applicable to the facts, and complied with 
OC. S8., 564. We repeat, as said in Davis v. Long, 189 N. C., 129 (187): 
“The case is not complicated as to the law or facts. The jurors are 
presumed to be men of ‘good moral character and sufficient intelligence.’ 
They could easily understand the law as applied to the facts.” 

In the judgment of the court below we find 

No error. 


Barnuiti, J., dissenting: Plaintiff was injured while riding as a 
passenger on the automobile of the defendant, going from Raleigh to 
Charlotte, the accident occurring on the westerly side of Albemarle. 
Plaintiff alleges that the defendant drove his automobile at a high and 
dangerous speed; that he continued to drive the same at a high and 
dangerous speed in the face of and into a fast approaching storm and 
rain, and into a sharp curve in the road, and that his automobile was 
equipped with tires that were unsafe. She bases her right to recover 
upon evidence which she contends sustains these allegations. 

She testified that the defendant, after leaving Raleigh and until the 
accident, drove his car at a rate of speed of 55 or 60 miles an hour, 
that after leaving Albemarle she observed a rapidly approaching rain 
or storm; that after the rain came the defendant continued to operate 
his car at said rate of speed without slowing down for a period of a 
couple of minutes, and into a sharp curve. <At the rate of speed she 
testified he was going he drove his automobile from one to two miles 
upon wet pavement and in a rain storm without slowing down. And 
yet she states that she did not protest or object or call his attention to 
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the approaching storm. She does say that she and her daughter, who 
was on the rear seat, discussed the storm. 

Upon this evidence was it not the duty of the judge to submit an 
issue to the jury on the defendant’s plea of contributory negligence ? 

There is a wide variety of rules applicable to the cor.duct of a guest 
In an automobile. At one extreme is the requirement that the guest 
must exercise the. same care as the driver. Read v. N. Y. Cent. & H. 
R. R. Co., 219 N. Y., 660, 114 N. E., 1081. At the other extreme is the 
rule that the guest must remain silent. Alost v. Wood and Drayage Co., 
Inc., 10 La. App., 57, 120 So., 791; Telling Belle Verncn Co. v. Krenz, 
34 Ohio App., 499, 171 N. E., 357; Schlosstein v. Bernstein, 293 Pa., 
245; 142 Atl., 324. Between the two extremes hes the majority view— 
that a guest is bound to use ordinary care under the circumstances. 9 
N. C. Law Review, 99; 11 zhid., 349, 350, and cases cited to this effect 
in these notes. 

The cases in this State indicating the duty of a passenger are quite 
limited. The doctrine of contributory neghgence as applied to guests 
i automobiles appears to have been lifted from the older law of master 
and servant, and was first treated in this State as “imputed negligence” 
in cases in which the guest had some degree of control over the driver 
of the automobile. Pusey v. R. R., 181 N. C., 1387, 142, and cases cited. 
But since there are relatively few instances in which the guest has any 
real control over the driver, it was necessary to adopt a broader rule. 
This was first done in King v. Pope, 202 N. C., 554, in which the 
opinion quoted from Huddy, Automobile Law, Vol. 5-6, 9th Ed. (1931), 
at p. 265, approving a statement to the effect that the duty of the guest 
to remonstrate against excessive speed exists, but as it is not an abso- 
Iute one, it usually presents a question for the jury. That case also 
quoted at length from Krause v. Hall, 195 Wis., 565, 217 N. W., at p. 
292, which recognizes the duty to protest, but points out that since pro- 
tests can appeal only to the driver’s sense of courtesy and are likely 
to arouse his displeasure, whether a person in the exercise of ordinary 
prudence would have continued to remain in the car or insisted upon 
leaving the car is usually a matter for the jury. The King case, supra, 
for the first time, numbered North Carolina among those states following 
the moderate or middle-ground rule—that a guest is bound to exercise 
that degree of care which would be exercised by a person of ordinary 
prudence under the circumstances. The trial judge in that case laid down 
this rule, and the Court in the opinion approved it. The same rule 
applies here as in other negligence cases. In Norfleet v. Hall, 204 N. C., 
573, the opinion declared it to be “conceded” that, under certain circum- 
stances, a guest has the duty of protesting against excessive speed, and 
upon failing to do so is barred from recovery. Thus we find the funda- 
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mental rule accepted in North Carolina, but it is significant that the 
Court, as yet, applies it with reluctance, as indicated by the fact that 
in both of these cases in which the rule has been laid down the opinions 
declared that the rule did not apply (in the King case, supra, it was inti- 
mated that the duty did not exist where the driver’s negligence is willful 
and wanton, and in the Norfleet case, supra, it was noted that the guest 
did not have sufficient time to protest). Accordingly, we have a rule 
established but as yet without the essential distinctions and refinements 
of a mature rule of law; naturally the Court has been cautious in apply- 
ing such a rule. ; 

Our Court has not yet indicated whether a distinction is to be noted 
between the duty to warn against a generally dangerous condition (ve., 
excessive speed, wet pavement) and the duty to point out a perceived 
danger (2.e., approaching train, sudden cloudburst). Justice Brogden, 
in his dissent in the Norfleet case, supra, vigorously assaulted the entire 
philosophy of our contributory negligence rule as being too lenient upon 
the gratuitous guest and too severe upon the driver, declaring in his 
usual laconic and colorful fashion that to permit a “thumb-rider” to 
recover from a driver transporting him as a courtesy was equivalent to 
saying that “a person can recover damages for being bitten by his own 
dog.” Norfleet v. Hall, supra, at p. 580. There is tremendous force in 
his observations. Assuming, however, that the rule to which he objected 
is now established, there is yet the possibility of determining fine points 
and hair-line distinctions against the gratuitous guest and in favor of the 
neighborly driver. The law should not encourage individuals to sue 
their relatives, their neighbors, and kindly friends when they are over- 
taken by mere accidents. 

“The law is well settled by authorities too numerous to cite that a 
gratuitous guest cannot recover for his host’s negligent operation of an 
automobile, if conscious of apparent danger or faced with such condi- 
tions and circumstances as would herald danger to a reasonably pru- 
dent man, he fails opportunely to protest or acquiesces therein.” Dale v. 
Jaeger, 44 Idaho, 576, 258 Pac., 1081, 1082. “Where possible danger 
is reasonably manifest to an invited guest, and she sits by without 
warning or protest to the driver and permits herself to be driven care- 
lessly to her own injury, she becomes a coadventurer in the risk, and 1s 
thereby barred of recovery.” Clise v. Prunty, 108 W. Va., 635, 152 
S. E., 201, 203. To the same effect see Cyclopedia of Automobile Law, 
Huddy, 9th Ed., Vol. 5-6, sec. 140; Cyclopedia of Automobile Law and 
Practice, Blashfield, Perm. Ed., secs. 2413, 2414; Automobiles, Berry, 
Tth Ed., 5, 171, 172, and numerous cases cited in these texts. 

Usually the law embodies the playing rules of good sportsmanship. 
If I am correct in interpreting the everyday social and business ethics 
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of our times, there was evidence indicating that the plaintiff, herself 
at fault, here violated the rules of good sportsmanship by charging her 
husband with negligence when, in my opinion, she likewise violated the 
mandates of the law. According to her testimony they were both “off- 
side,” but he alone suffers the penalty. : 

In this case the driver was occupied at the wheel while driving at a 
high rate of speed. The guest saw the sudden cloudburst as it ap- 
proached. The evidence is conflicting as to whether she warned him at 
all, and it is even more doubtful that the warning protest, if given, was 
vigorous and insistent. She was satisfied to trust her husband’s judg- 
ment, though she saw impending danger possibly unknown to him. 
Why should the court be “more solicitous of her welfare than she was” 
for her own safety? If she was silent she acquiesced in his negligence. 
If she spoke, it is for the jury to say whether her words amounted to a 
protest sufficient to free her from the natural liability for passive ac- 
ceptance of another’s negligence. It 1s conceded that it is her duty to 
warn the driver of generally dangerous conditions; if she danger is a 
sudden one perceived by her and possibly not perceived by the driver, 
the duty to warn the driver is even stronger, and it becomes even more 
imperative that there be ample proof of her protest. Here there was 
a duty upon her to protest, and the evidence that she discharged this 
duty 1s weak in two respects: (1) There is conflicting evidence as to 
whether she entered any protest, and (2) if she did protest, her lan- 
guage is not given and the force with which it was uttered is not de- 
seribed. 

This is a case in which a wife is suing her husband. It is not diffi- 
cult to read between the lines and ascertain that while the parties to 
this action contemplate that the recovery will remain in the family, 
they do not anticipate that the judgment will be paid by a member of 
the family. If, in fact, liability is sought to be placed upon another 
who is not a party to the suit, that party is entitled to have the case 
tried in accord with the law and to have every legitimate defense pre- 
sented to the jury. In my opinion the evidence is such as to require 
the submission of an issue of contributory negligence. Jor that reason 
there should be a new trial. 


Stacy, C. J., and Winporne, J., concur in dissent. 


N. 0.] FALL TERM, 1937. 707 





SEYMOUR v. BANK. 


W. L. SEYMOUR v. THE PEOPLES BANK. 


(Filed 5 January, 1988.) 


1, Bills and Notes § 2b-—— 


Where the name of the maker of the instrument is forged, the instru- 
ment is neither a bill nor a check, since the statute provides that a forged 
signature is wholly inoperative, C. 8., 3008. 


2. Bills and Notes § 12b— 


Where the name of the maker of a check is forged, the drawee bank 
cannot be held to have accepted same by holding same for more than 
twenty-four hours, C. 8., 3118, 3119, not being applicable to forged instru- 
ments, but the bank has a reasonable time in which to protest the instru- 
ment as being a forgery. 


3. Same: Bills and Notes § 10b—Endorser held liable on forged check 
protested by drawee bank within reasonable time. 


Plaintiff was an accommodation endorser for the payee of the check. 
The check was deposited in a bank for collection, and upon receipt of the 
check by the drawee bank on Monday, it advised the purported maker by 
letter that his checking account was insufficient to pay same and asked 
him to present his savings account book if he desired the check to be paid 
from that account. Heavy snows delayed the mail so that the purported 
maker did not receive the letter until late Wednesday, and did not go to 
the bank until Thursday, when he declared the check a forgery, and the 
drawee bank protested same and returned it to the bank of deposit, which 
charged it to the endorser’s account. Held: The endorser is not entitled 
to recover the amount of the check from the drawee bank, since the 
drawee bank had a reasonable time within which to protest same, and 
under the circumstances it did protest same within a reasonable time, 
C. S., 8118, 3119, not being applicable to forged instruments, 


AppreaL by defendant from Parker, J., and a jury, at April Term, 
1937, of Person. Reversed. 

This is a civil action brought by plaintiff against the defendant to 
recover $195.00 and interest at the rate of 6 per cent per annum from 
20 February, 1936. The action was commenced in a justice of the peace 
court and no pleadings were filed. Judgment was rendered in the jus- 
tice’s court for plaintiff, and defendant appealed to the Superior Court. 

The testimony of plaintiff, W. L. Seymour, was in part as follows: 
“T have lived in South Boston, Virginia, for nineteen years. J have 
had business transactions with Mr. Whitt and consider him a man of 
a reasonable amount of worth. I have handled funds for him in set- 
tling an estate of his uncle—the heirs employed me as agent to sell 
some property and my negotiations were mostly with Mr. D. E. Whitt. 
All of my negotiations with him were satisfactory. In the course of 
my transactions with Mr. Whitt I saw him sign several deeds and con- 
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tracts and checks making distribution of funds coming into my hands 
from sale of property. The instrument you hand me as plaintiff’s 
Exhibit ‘A’ is a check dated 13 February, 1936, drawn on The Peoples 
Bank of Roxboro, payable to A. B. Coyne, with D. E. Whitt’s name at 
the bottom. On the back it is endorsed by A. B. Coyne and myself. 
The circumstances under which I endorsed it are: On the morning of 
13 February I came down to my office at the usual hour and stepped 
out a few minutes; when I came back a young man who appeared to 
be 24 or 25 years old, nice appearance, was sitting over by the radiator; 
the weather was right cold, and he got up and introduced himself to me 
and told me his name was A. B. Coyne and said, ‘I’ve been over in 
North Carolina visiting Mr. D. E. Whitt; Mr. Whitt’s son and myself 
are in school together and are good friends and Mr. Whitt is also a 
friend of mine, and when I came up here the weather has gotten so bad 
that the roads have gotten almost impassable (that was about the time 
of the heavy snows), and I just couldn’t get my automobile away from 
there and so I sold it to Mr. Whitt and he gave me this check for $195.00 
and told me to come to your office, that he knew you knew him.’ I 
told him I did know Mr. Whitt, and he wanted me to endorse the check 
he showed me or to cash it for him, he said he was on his way back to 
Richmond; he said he walked and got out to Virginia, but he couldn’t 
get to Roxboro on account of the bad roads, and I looked at the check, 
and having seen Mr. Whitt’s signature and seeing that it looked per- 
fectly all right, I, without any hesitation, told him that Mr. Whitt’s 
check was good and I didn’t hesitate to honor his check for any reason- 
able amount; in fact, I had some money on hand at that time belonging 
to them. In the course of my conversation with the young man he 
discussed some of the business transactions I had had with Mr. Whitt 
and was thoroughly acquainted with practically every transaction I had 
had with Mr. Whitt during the entire time. I thoroughly satisfied 
myself with the genuineness of the writing and endorsed the check for 
the young man and he took it to the bank I do business with in South 
Boston. This happened on 13 February, 1936. The next time I heard 
from the check or thought about it was Monday, 24 February, 1936. 
The assistant cashier of the bank at South Boston called me in the 
bank and said, ‘Seymour, I have some grief for you. I came down to 
the bank Saturday, 22 February—the bank was closed that day—and 
opened the mail and found this check you endorsed in the mail returned 
to us through the Federal Reserve Bank.’ The check had been pro- 
tested on 20 February, 1936, and returned to my bank. My bank 
charged it to my account because £ was an endorser, and my account 
paid vt. I have not been able to locate Mr. Coyne since then and have 
not collected any part of the check from Mr. Coyne or any other 
person.” 
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Plaintiff introduced, as his Exhibit “A,” the check, in words and 
figures as follows: 
“Roxboro, N. C., 13 February, 19386. 


Tue Preoptes BANK—66-232 
Pay tothe order ot 47 Bu" COWNe aj ccncatendioueniinnihid feumlypinerion $195.00 


One hundred and ninety-five and no/100 dollars for used car. 
(S) D. E. Warrr.” 


Stamped across the face as follows: “Forgery. Protested for non- 
payment. J. B. Riggsbee, N. P. 2-20-1936.” 

Endorsed across the back as follows: “A. B. Coyne, W. L. Seymour.” 

Other endorsements of banks in rubber stamp showing check sent by 
South Boston bank to Federal Reserve in Richmond, Va., and by Fed- 
eral Reserve to The Peoples Bank at Roxboro, N. C. 

D. E. Whitt testified, in part: “I live in Holloway’s Township and 
am acquainted with Mr. Seymour. I have had business transactions 
with him, -I am a customer of The Peoples Bank of Roxboro, North 
Carolina. I received the letter you hand me marked plaintiff’s Exhibit 
‘B.’ The letter is written on the stationery of The Peoples Bank of 
Roxboro, North Carolina, and 1s addressed to me. It is signed at the 
bottom by D. S. Brooks. The date of the lettér is 17 February, 1936. 
I don’t know just what date I received it. We didn’t get any mail on 
the 18th and 19th, I think it was. I received it on Wednesday of that 
week, about 4 or 5 o’clock, late in the afternoon. I knew that the bank 
was closed and I didn’t come until the next morning. J went to the 
bank the neat morning and wt was not my check and I didn’t know any- 
thing about it at all, and I asked Mr. Brooks to let me see it and they 
did.” 

Plaintiff introduced as plaintiff’s Exhibit “B” the letter, in words 
and figures as follows: 

“THe Proptes Bank 
“Roxboro, N. C., 17 February, 1936. 
“Mr. D. E. Wuirt, 
Virgilina, Virginia. 

“Dear Srr:—Your checking account will not pay the check of $193.00 
presented today, and no doubt you would like for this to be paid from 
your savings account. If this is correct please present your book 
tomorrow that we may make entry on same. 

D. S. Brooxs, Cashier.” 


On cross-examination D. E. Whitt testified: “The roads at that time 
were in awful condition and had been during the week preceding. Along 
about 13 February the roads were so awful it was practically impossible 
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to get along. I get my mail from R. F. D., Virgilina, Route 4. The 
letter I received was dated 17 February and I received it on Wednesday. 
In due course I would have gotten the letter some time Tuesday, but I 
didn’t get it until late Wednesday afternoon on account of the bad 
roads. It snowed and rained and it was so bad the mail man couldn’t 
get around, and we didn’t get any mail on Monday and Tuesday of this 
week. After I got the letter from Mr. Brooks I went immediately, the 
next morning, to the bank. I knew the bank was closed that afternoon 
and if was needless for me to go until the next morning. When the 
check was presented to me I pronounced it a forgery. I just knew some- 
body had forged the check, and for that reason I refused to pay it. It 
ws not my signature on that check.” 

At the close of plaintiff’s evidence the defendant in the court below 
made a motion for judgment as in case of nonsuit. C. S., 567. The 
motion was denied, and defendant excepted and assigned error. ‘The 
defendant offered no evidence, and the trial judge submitted one issue 
to the jury. The issue submitted to the jury and their answer thereto 
was as follows: “In what amount, if any, is the defendant indebted to 
the plaintiff? Ans.: ‘$195.00 and interest thereon at the rate of 6 per 
cent from 20 February, 1936, until paid.’ ” 

The court below gave the following charge: “Gentlemen of the jury, 
if you find the facts to be as all the evidence in this case tends to show 
and by its greater weight, the court instructs you to answer the issue, 
‘In what amount, if any, is the defendant indebted to the plaintiff? 
$195.00 with interest. You may retire and make up your verdict.” 

In apt time the defendant, through its counsel, requested the court 
to instruct the jury as follows: “That forgery of the signature of the 
original drawer of the check and that the check is a forgery, being ad- 
mitted by the plaintiff, that secs, 3118 and 3119 of the Consolidated 
Statutes of North Carolina do not apply, and that under the circum- 
stances the defendant was not bound to voluntarily return the forged 
paper within twenty-four hours, and that the rule of reasonable time 
under the circumstances applies.” The request for said instruction was 
refused by the court and the defendant excepted. The court below 
rendered judgment on the verdict. The defendant assigned errors to 
the foregoing exceptions and appealed to the Supreme Court. 


F.C. Owen for plaintiff. 
York & Boyd and W. D. Merritt for defendant. 


Crarksonx, J. The question involved: Is the plaintifl, who has paid 
the cashing bank the amount of a forged check, which the plaintiff 
endorsed for the acconmnodation of a transient stranger, without knowl- 
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edge of the forgery, and without requiring identification of the stranger 
or getting his address, entitled to recover the amount of the check from 
the drawee bank to which it was sent through usual banking channels 
for payment because the drawee bank held said check for more than 
twenty-four hours in order to communicate with the alleged drawer 
who had a savings account, but not a checking account, with sufficient 
balance to pay the check, when the drawee bank acted in good faith 
and returned the check unpaid immediately after discovering the for- 
gery, and within three days from the receipt of said check? On the 
record we do not think plaintiff is entitled to recover. 

We cite the following negotiable instrument laws as bearing on this 
controversy : 

N. C. Code, 1935 (Michie), sec. 3003. “Effect of forged signature. 
When a signature 1s forged or made without the authority of the person 
whose signature it purports to be it is wholly inoperative, and no right 
to retain the instrument or to give a discharge therefor or to enforce 
payment thereof against any party thereto can be acquired through or 
under such signature unless the party against whom it is sought to 
enforce such right is precluded from setting up the forgery or want of 
authority.” 

Sec. 3043. “Liability of acceptor. The acceptor by accepting the 
instrument engages that he will pay it according to the tenor of his 
acceptance, and admits (1) existence of the drawer, the genuineness of 
his signature and his capacity and authority to draw the instrument, 
and (2) the existence of the payee and his then capacity to endorse.” 

Sec. 3114. “Acceptance defined; how made. The acceptance of a 
bill is the signification by the drawee of his assent to the order of the 
drawer, The acceptance must be in writing and signed by the drawee. 
It must not express that the drawee will perform his promise by any 
other means than the payment of money.” 

Sec. 8118. “Time allowed drawee to accept. The drawee is allowed 
twenty-four hours after presentment in which to decide whether or not 
he will accept the bill, but the acceptance, if given, dates as of the day 
of presentation.” 

Sec. 3119. “Liability of drawee retaining or destroying bill. Where 
a drawee to whom a bill is delivered for acceptance destroys the same 
or refuses within twenty-four hours after such delivery, or within such 
other period as the holder may allow, to return the bill accepted or 
nonaccepted to the holder, he will be deemed to have accepted the same.” 

Sec. 3167. “Check defined. A check is a bill of exchange drawn on 
a bank payable on demand. Except as herein otherwise provided the 
provisions of this chapter that are applicable to a bill of exchange pay- 
able on demand apply to a check.” 
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Sec. 3169. “Effect of certification of check. Where a check is cer- 
tified by the bank on which it is drawn the certification is equivalent 
to an acceptance.” 

See. 83170. “Effect where holder of check procures it to be certified. 
Where the holder of a check ‘procures it to be accepted or certified the 
drawer and all endorsers are discharged from liability thereon.” 

On this record there is no dispute that the written instrument, pur- 
porting to be a check endorsed by plaintiff for the accommodation of 
A. B. Coyne, was a forgery. 

A forged paper is neither a bill nor a check, and secs. 3118 and 3119, 
supra, do not apply. Sec. 3003, supra, provides that “when a signature 
is forged or made without the authority of the person whose signature 
it purports to be, it is wholly inoperative.” The written instrument, 
under the statute, is “wholly inoperative,” and secs. 3118 and 3119 do 
not apply. 

The twenty-four hour limit does not apply, but the rule of reasonable 
time, under all the facts and circumstances, would apply. We think the 
time was reasonable and there was no negligence shown to hold defend- 
ant bank liable. The forged instrument was received on Monday, 17 
February, 1936, by defendant bank, and protested on Thursday, 20 
February, 1936. 

The able brief of plaintiff cites authorities which we do not think are 
applicable. We think the statute, sec. 3008, supra, controls this action. 
We do not think the defendant bank by its conduct accepted the instru- 
ment in question. As far as we have examined the authorities, the 
matter in controversy has not been decided heretofore by this Court. 
No direct authorities have been cited in the learned briefs of the liti- 
gants. We think the construction which we put on the statutes is the 
logic of the situation. 

In Keel v. Wynne, 210 N. C., 427 (429), we said: “The plaintiff 
Keel endorsed the check ‘O.K.,’ viz: ‘Correct, all right,’ without inquiry. 
We think that a reasonably prudent man, under the circumstances, 
should not have done so, and he must bear the loss. Under the facts 
and circumstances of this case, if plaintiff ever had any rights against 
defendant Wynne, the clerk, he is estopped to complain by his own 
negligence. JTolman v. dm. Nat. Bk., 22 BR. I, 462; N. C. Code, 1935 
(Michie), sec. 3003.” 

For the reasons given the judgment of the court below 1s 

Reversed. 
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DOGGETT LUMBER COMPANY v. PRESTON M. PERRY anp HIs WIFE, 
EFFIE lL. PERRY, et At. 


(Filed 5 January, 1988.) 


1. Trial §§ 28, 24— 

Discrepancies and contradictions in plaintiff’s own evidence do not war- 
rant the granting of defendants’ motion to nonsuit, but ordinarily the 
evidence should be submitted to the jury when, viewed in the light most 
favorable to plaintiff, it is sufficient in any aspect to support plaintiff’s 
cause of action. 

2. Laborers’ and Materialmen’s Liens § 4: Election of Remedies § 5— 
Materialman asserting lien under C. S., 2487, is estopped from assert- 
ing lien under C. S., 2433. 

Conceding that plaintiff’s evidence established that plaintiff material- 
man entered into a contract fomthe sale of material direct to defendant 
owner, the evidence also established that after plaintiff learned that the 
dwelling had been constructed under contract for a turnkey job, plaintiff 
gave notice as a subcontractor and thereby asserted a lien on the prop- 
erty under C. S., 2437. Held: By electing to assert a lien as a subcon- 
tractor under C. S., 2437, plaintiff is estopped from thereafter asserting a 
lien as a contractor or material furnisher under C. S8., 2433, and plaintiff 
is entitled to recover of defendant only the amount due the contractor by 
the owner on the date notice was given as a subcontractor or material 
furnisher to the contractor. 


Apprat by plaintiff from Olive, Special Judge, at June Special Term, 
1937, of MeckLensure. Affirmed. 

This is an action to recover of the defendants Preston M. Perry and 
his wife, Effie L. Perry, the sum of $2,095.28, with interest on said sum 
from 9 November, 1936, for lumber and building material which was 
sold and delivered by the plaintiff to the defendants and used by the 
defendants in the construction of a house on a lot owned by them and 
located in the city of Charlotte, N. C., for judgment that plaintiff has 
a lien as provided by statute on the house and lot described in the com- 
plaint for the sum of $2,095.28, and that said house and lot be sold by 
a commissioner to be appointed by the court for the satisfaction of said 
lien. 

In their answer the defendants deny that the plaintiff sold and de- 
livered to them or to either of them the lumber and building material 
described in the complaint. They allege that the plaintiff sold and de- 
livered the said lumber and building material to W. M. Wood, who used 
the same in the construction of a house for the defendants on the lot 
described in the complaint, in performance of his contract with the 
defendants. They further allege that the plaintiff sold and delivered 
the said lumber and building materials to the said W. M. Wood as a sub- 
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contractor, and thereafter notified the defendants that the said W. M. 
Wood had failed to pay the plaintiff for said lumber and building 
material, and demanded that the defendants retain from the sum due 
by them to the said W. M. Wood, under their contract with him for the 
construction of said house, the amount due by the said W. M. Wood to 
the plaintiff for said lumber and building material. They further 
allege that at the date of said notice and demand the defendants were 
indebted to the said W. M. Wood, under their contract with him for the 
construction of said house, in the sum of $1,257.16. 

In their answer and at the trial, in accordance with the provisions 
of C.8., 896, the defendants tendered to the plaintiff, in full settlement 
of the amount due by them to the plaintiff on account of the lumber 
and building material sold and delivered by the plaintiff to W. M. 
Wood, and used by the said W. M. Wood in the construction of the 
house on defendants’ lot described 1m the complaint, a judgment in 
favor of the plaintiff and against the defendants for the sum of 
$1,257.16. The plaintiff in open court declined to accept said judg- 
ment as tendered by the defendants. The tender was accordingly with- 
drawn under the provisions of the statute. 

At the trial the plaintiff offered in evidence the record of a notice 
and claim of len which was filed by the plaintiff in she office of the 
clerk of the Superior Court of Mecklenburg County 01 30 November, 
1936, and duly recorded in said office in Book of Liens No. 5, at p. 99, 
and which is as follows: 

“To Whom It May Concern: 

“Take notice that the Doggett Lumber Company, a ccrporation above 
named, does hereby claim a mechanics’, laborers’, and material fur- 
nisher’s lien against the above named Preston M. Perry and his wife, 
Effie L. Perry, W. M. Wood, and W. R. Cuthbertson, trustee, defend- 
ants, and upon the property belonging to the said defendants, or in 
which the defendants have an interest, the said proper-y being herein- 
after more fully described, under, by virtue of and in pursuance to the 
Constitution and laws of the State of North Carolina, and the said 
claimant shows: 

“1. That the name and residence of the above named corporation, 
which claims, gives notice of and files this lien, is Doggett Lumber 
Company, West Park Avenue, Charlotte, North Carolina: 

“2. That the names of fie. persons pee whom and upon whose 
property this lien is hereby asserted, claimed and filed, are Preston M. 
Perry and his wife, Efhe L. Perry, W. M. Wood, and W. R. Cuthbert- 
son, trustee, of Charlotte, Mecklenburg County, North Carolina. 

“3, That the property of the said Preston M. Perry and his wife, 
Effie L. Perry, W. M. Wood, and W. R. Cuthbertson, trustee, upon 
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which this lien is claimed, asserted, and filed, is in Mecklenburg County, 
North Carolina, and is more particularly described as follows: 

“ “Being Lot 14 in Block IT, as shown on map recorded in Book 332, 
at p. 96, in the Mecklenburg registry, the said lot fronting fifty feet 
on West Kingston Avenue in the city of Charlotte.’ 

“4. That the materials on account of which this lien is claimed and 
filed were furnished to and for the above named Preston M. Perry and 
his wife, Efe L. Perry, by the Doggett Lumber Company under and 
pursuant to the terms of an agreement, the same being an entire and 
indivisible contract made and entered into by the said Doggett Lumber 
Company and the said Preston M. Perry and his wife, Effe L. Perry, 
and likewise by the said Doggett Lumber Company with the above 
named W. M. Wood, as agent for Preston M. Perry and his wife, Effie 
L. Perry, on or about 10 August, 1936, the said Preston M. Perry and 
his wife, Effe L. Perry being then the owners of the property herein 
above described; that by the terms of said agreement the claimant, Dog- 
gett Lumber Company, contracted and agreed to furnish certain mate- 
rial and cash required for the construction and completion of a dwelling 
house upon the aforesaid property, and the said Preston M. Perry and 
his wife, Effe L. Perry, contracted and agreed to pay for said mate- 
rials, 

“A full and detailed description and list of the materials and funds 
so furnished, together with the dates of the furnishing of the various 
items and the values and cost thereof is hereto attached, marked Ex- 
hibit A, and is by reference made a part hereof. All of the said ma- 
terials and funds were used in the building of the aforesaid dwelling 
house upon the above described property, pursuant to the aforesaid 
contract and agreement. The claimant began to furnish the said ma- 
terials and funds on or about 10 August, 1936, and completed the fur- 
nishing of the same on or about 9 November, 1936. 

“5. That, as claimant is informed and believes, the defendant W. R. 
Cuthbertson, trustee, is the trustee named in a deed of trust from Pres- 
ton M. Perry and his wife, Effie L. Perry, dated 8 August, 1936, and 
recorded in Book 891, at p. 165, in the office of the register of deeds of 
Mecklenburg County, which said deed of trust constitutes a lien upon 
the above described real estate; that by reason of the lien of said deed 
of trust upon the above described real estate the said W. R. Cuthbert- 
son, trustee, is made a party defendant herein. 

“6. The amount of the indebtedness due to the claimant, the Doggett 
Lumber Company, by reason of the matters and things herein set forth, 
is $2,095.28, with interest on said sum at the rate of six per cent per 
annum from 9 November, 1936, until paid.” 
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The above notice and claim was duly verified by A. W. Doggett, the 
secretary and general manager of the Doggett Lumber Company. At- 
tached to said notice and claim is an affidavit signed by G. O. Doggett, 
president of the Doggett Lumber Company, to the effect that Preston 
M. Perry and his wife, Effie L. Perry, are indebted to the Doggett 
Lumber Company in the sum of $2,095.28 for lumoer and building 
material sold and delivered to them by said company and used by them 
in the construction of the house described in the complaint, as shown 
by the itemized statement of account which is attached to said affidavit. 

Lee Grier, who is employed by the Doggett Lumber Company as 
its general cashier and credit man, as a witness for the plaintiff, tes- 
tified as follows: 

“On or about 8 August, 1936, I called the defendant Preston M. 
Perry on the telephone. I had talked with W. M. Wood in regard to 
building a house for Mr. Perry. In consequence of what Mr. Wood 
had said to me I called Mr. Perry on the telephone and asked him to 
come by my office. I told him that I wanted to talk with him about 
selling the lumber for the house which Mr. Wood was going to build 
for him. 

“The next day, 9 August, 1936, Mr. Perry came to my office and told 
me that he was ready to start his house, and that he wanted to make 
arrangements for getting the lumber to his lot. I Lave authority to 
make sales for the Doggett Lumber Company. Mr. Doggett passes 
finally on credits. 

“Mr. Perry said he wanted to make satisfactory arrangements to get 
the lumber delivered at his lot. I asked him about his money arrange- 
ments to pay for the lumber. He told me that he had made arrange- 
ments by which he could get the money to pay for the lumber when the 
house was completed, and that the money would then be available to 
pay Doggett Lumber Company for lumber and building materials used 
in the construction of his house. At that time I did not know that Mr. 
Wood had a contract with Mr. Perry to build his house for him as a 
turnkey job. Mr. Perry said nothing to me about his contract with 
Mr. Wood. We sold the lumber and building materials required for 
the construction of his house to Mr. Perry that day, and thereafter de- 
livered the same at his lot upon the orders of Mr. Wood. 

“We charged the lumber and building materials which we delivered 
at Mr. Perry’s lot on our books to ‘W. M. Wood-—Perry job. West 
Kingston Avenue.’ This was in accordance with our custom, and not 
because we had sold the lumber and building material used in the con- 
struction of Mr. Perry’s house to W. M. Wood. We sold the lumber 
and building material to Mr. Perry. He told us to deliver on the order 
of Mr. Wood, which we did. 
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“After we had delivered the lumber and building material shown on 
the itemized statement we learned that Mr. Wood had contracted to 
build the house for Mr. Perry as a turnkey job. This was some time 
early in November, 19386. Mr. Wood had not paid us for the lumber 
and building material which we had delivered at Mr. Perry’s lot, upon 
Mr. Wood’s order, and which Mr. Wood had used in the construction 
of the house. 

“On 25 November, 1936, we sent to Mr. Perry a notice as follows: 
“<«NortH Caro~tina—Mecklenburg County. 

“CA W. Doggett, being first duly sworn, deposes and says that he is 
secretary and manager of the Doggett Lumber Company, a corporation, 
with its principal place of business in the city of Charlotte, Mecklen- 
burg County, North Carolina; that as such he is authorized to make 
this affidavit, notice, and proof of claim; that between 10 August, 1936, 
and 4 November, 1936, the Doggett Lumber Company furnished and 
delivered to W. M. Wood materials, cash, and merchandise as per the 
itemized statement hereto attached, marked Exhibit A, and made a part 
hereof, the said materials, cash, and merchandise so furnished amount- 
ing to $2,103.76, of which $2,095.28 is still due and owing by the said 
W.M. Wood to the Doggett Lumber Company, with interest at the rate 
of six per cent per year from 4 November, 19386, until paid; that the 
said sum is due over and above all credits, set-offs and counterclaims; 
that the said materials, cash, and merchandise were used by the said 
W. M. Wood in erecting a dwelling house upon the property of Preston 
M. Perry and his wife, Effie L. Perry, on West Kingston Avenue in the 
city of Charlotte, North Carolina, the said lot being the lot on which 
the said Preston M. Perry and his wife, Effie L. Perry, are now building 
or have just completed the building of a new dwelling house thereon; 
that the said W. M. Wood built the said dwelling house on the aforesaid 
lot of land for the said Preston M. Perry and his wife, Effie L. Perry; 
that the said Preston M. Perry and his wife, Effie L. Perry, are now 
indebted to the said W. M. Wood on account of the erection of the said 
house on the said lot in an amount in excess of the balance hereinbefore 
mentioned due by the said W. M. Wood to the Doggett Lumber Com- 
pany, and that the Doggett Lumber Company is giving this notice and 
is hereby notifying the said Preston M. Perry and his wife, Effie L. 
Perry, to deduct the above mentioned balance due to the Doggett Lum- 
ber Company by the said W. M. Wood from the amount due by the 
said Preston M. Perry and his wife, Efe L. Perry, to the said W. M. 
Wood; and the said Doggett Lumber Company hereby notifies the said 
Preston M. Perry and his wife, Effie L. Perry, that it will look to 
them and hold them liable to it for the aforesaid balance of $2,095.28, 
together with interest from 4 November, 1936, until paid.’ ” 
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The foregoing notice was signed and duly verified by A. W. Doggett. 

At the conclusion of the foregoing evidence for the plaintiff the de- 
fendants moved for judgment as of nonsuit. The motion was allowed, 
and plaintiff duly excepted. 

From judgment dismissing the action as of nonsuit the plaintiff ap- 
pealed to the Supreme Court, assigning error in the judgment. 


Guthrie, Pierce & Blakeney for plainteff. 
Taliaferro & Clarkson for defendants. 


Connor, J. For the purposes of this appeal it may be conceded, with- 
out deciding, that the testimony of Lee Grier, offered as evidence for 
the plaintiff at the trial of this action, viewed in the light most favor- 
able to the plaintiff, in accordance with the rule applicable to a motion 
for judgment as of nonsuit under the statute, C. S., 567, was sufficient 
to support the allegations of the complaint that the plaintiff sold and 
delivered to the defendants the lumber and building material described 
in the complaint and used in the construction of the house on the lot 
owned by the defendants, and that the defendants promised and agreed 
to pay plaintiff for said lumber and building materials. 

Notwithstanding apparent inconsistencies and even contradictions in 
the evidence for the plaintiff, where the evidence in any aspect is suffi- 
clent to support the contentions of the plaintiff, it should ordinarily be 
submitted to the jury, and in such case it is error to cismiss the action 
by judgment as of nonsuit on motion of the defendant. Moore v. Ins. 
Co., 193 N. C., 539, 187 S. E., 580, 

However, in this case, the evidence for the plaintiff shows that after 
the plaintiff had learned that the house described in the complaint had 
been constructed by W. M. Wood for the defendants under a contract 
for a turnkey job, with full knowledge of all the terms and provisions 
of said contract, the plaintiff elected to give notice as a subcontractor 
to the defendants as owners of the property of its claim against W. M. 
Wood for the lumber and building material, which it had sold and 
delivered to the said W. M. Wood, and which the said W. M. Wood had 
used in the performance of his contract with the defendants. This 
notice was given to the defendants on 25 November, 1956. The plaintiff 
thereby asserted a lien on the property of the defendants as a sub- 
contractor under the provisions of C. §., 2437. By giving the notice it 
sought to enforce said lien in accordance with the provisions of C. &., 
2438. 

After the plaintiff had given defendants notice of its claim of a lien 
on their property as a subcontractor it learned that the amount due 
by the defendants to W. M. Wood, as contractor at the date of the 
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notice, was not sufficient to pay its claim in full. Thereafter, to wit, 
on 30 November, 1936, the plaintiff undertook to assert a lien on de- 
fendant’s property as a contractor or furnisher of materials under 
C. S., 2488, by filing notice and claim under the provisions of C. S., 
2469. Having elected to file a notice of a lien as a subcontractor under 
the provisions of C. S., 2487, the plaintiff was estopped from asserting 
a lien under C. S., 24383. 

In Baker v. Edwards, 176 N. C., 229, 97 S. E., 16, it is said by 
Walker, J.: 

“An election of remedies is defined as the choosing between two or 
more different and coexisting modes of procedure and relief allowed by 
law on the same state of facts, and it is said in the Scottish law to be 
based on the principle that a man shall not be allowed to approbate or 
reprobate. His taking the one or making use of it will exclude or bar 
the prosecution of the other. The doctrine is generally regarded as 
being an application of the law of estoppel upon the theory that a party 
cannot, in the assertion or prosecution of his rights, occupy incon- 
sistent positions.” 

This principle is applicable to the facts shown by the evidence for 
the plaintiff in the instant case. Accordingly the judgment dismissing 
the action as of nonsuit is 

Affirmed. 





I, G. PREDDY, ADMINISTRATOR OF LEHMON PREDDY, DECEASED, v. J. T. 
BRITT anp LEGH R. POWELL, JR., anp HENRY W. ANDERSON, 
RECEIVERS OF SEABOARD AIR LINE RAILWAY COMPANY. 


(Filed 5 January, 1938.) 


Upon motion to nonsuit, the evidence which supports plaintiff’s cause 
of action should be considered in the light most favorable to him, and he 
is entitled to every reasonable intendment thereon and every reasonable 
inference therefrom. C. S., 567. 


2. Railroads § 9—In this action to recover for death of intestate killed in 
crossing accident, held: case was properly submitted to jury. 

The evidence in this case favorable to plaigtiff tended to show that 
intestate was driving his car twelve or fifteen miles per hour at night 
across a grade crossing when the car was struck by a train approaching 
the crossing 60 miles per hour without ringing the bell or blowing the 
whistle, and that by reason of a curve and cut and obstructions along the 
track, approaching trains could not be seen from the highway until the 
driver of a car was within a short distance of the track. Held: The evi- 
dence warrants the submission of the case to the jury on the issues of 
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negligence and contributory negligence, whether intestate was guilty of 
contributory negligence in failing to stop before attempting to cross the 
tracks, being for the determination of the jury upon the evidence. 


3. Torts § 8a—Evidence held properly submitted to the jury on the issue 
of whether release was obtained by fraud. 

Evidence that the consideration for the release signed by plaintiff ad- 
ministrator was grossly inadequate in relation to reasonable compensation 
for intestate’s death and was obtained by defendant’s claim agent knowing 
the administrator’s financial necessities and distress, held properly sub- 
mitted to the jury on the issue of whether the release was obtained by 
fraud. 

4. Torts § 8d— 

Where a release is set aside for fraud, the consideration for the release 

should be deducted from the amount awarded by the jury in damages. 


DEVIN, BARNHILL, and WINBORNE, JJ., dissent. 


ApprAL by defendants from Sinclair, J., and a jury, at September 
Term, 1937, of Franxurn. Modified and affirmed. 

This is an action for actionable negligence, alleging damage. The 
defendants in their answer denied the material allegations of the com- 
plaint alleging actionable negligence, and set up contributory negligence 
and a release in the sum of $220.80 signed by the administrator in bar 
of the action. The release, in part, is as follows: “I row have or may 
hereafter have, or which my heirs, executors, administrators or assigns 
may hereafter have, for or by reason of all injuries and damages of 
whatsoever nature and the results of such injuries and damages received 
by the said Lehmon Preddy, deceased, on or about 29 April, 1934, at 
or near Franklinton, N. C. This release to cover injries to the said 
Lehmon Preddy on 28 April, 1934, and the death of the said Lehmon 
Preddy on 29 April, 19384.” The plaintiff, in reply, set up fully the 
allegations constituting fraud in procuring the release. 

The evidence was to the effect that the defendant’s railroad crossed 
a pubhe State highway and ran across same about north and south. 
Approaching the track from the east, going west towards Franklinton, 
a driver of a car on the highway could not see a train approaching for 
some distance on account of a house and cut there. At about 16 feet 
from the track you could see about 100 feet; one has to look mighty 
close over the shoulder to see a train 50 feet from the track looking 
east. There is a cut 18 geet deep and high enough to cover the engine. 
To see an approaching train you would have to be the length of an 
automobile, practically on the track, to see to the south. A two-story 
house, about 50 yards distance, also obscures the approach of a train. A 
driver coming in within 15 feet has to turn his head over, has to twist 
his head back to see at all down the track. It is about 100 yards from 


N.C] FALL TERM, 1937. 721 





PREDDY v. BRITT. 





the crossing to where the cut starts. One would have to turn his head 
over his shoulder to see the train even at 15 feet. 

Mrs. Flora Preddy, witness for plaintiff, testified: “I am the wife 
of Robert Preddy, who is the brother of the boy who was killed. On 
28 April, 1934, I was living about 200 yards from the crossing, on the 
west side of the railroad track, on the Franklinton side. On that night 
about 8:30 I was in my back yard. While I was standing there I saw 
an automobile approaching the railroad track coming from the east 
and driving toward the west. That was the automobile that I later saw 
the train hit. I found out the next day that it was my brother-in-law, 
Lehmon Preddy. Lehmon’s automobile was about 30 feet from the 
railroad iron when I first saw it. 

“At that time one of the Seaboard trains was coming from the south. 
That train was about 75 yards from the crossing when I saw the auto- 
mobile. It was still in the cut at that time—still in the cut while Mr. 
Preddy’s automobile was 30 feet from the first rail. Mr. Preddy was 
driving his automobile about 12 or 15 miles an hour. The train was 
running the fastest I ever saw—about 60 or 70 miles per hour. The 
train did not slow down. It did not blow any whistle or ring any bell. 
I saw the train strike the automobile. The wreck fell on the west side. 
That train was running about 60 miles an hour when it hit that auto- 
mobile. It slowed down afterward, but it didn’t until it hit. (Cross- 
examination.) The automobile I saw was hit by the train, when I saw 
it 18 was running 12 or 15 miles an hour, and from the time I saw it 
until the train struck it it continued to run, and of course ran right in 
front of the train, and as it ran in front of the train the train hit it and 
knocked it up the track, When I saw the automobile it was about 30 
feet from the crossing, and at that time the train was coming out of the 
cut about 75 yards away.” 

Charlie Burwell, witness for plaintiff, testified, in part: “On the 
night of 28 April, 19384, I was living near the Williams or Winfree 
crossing. About 8:30 that night I was in my kitchen, facing the rail- 
road. Just before that wreck the engineer or the employees in charge 
of the train that struck that automobile did not blow a whistle or ring 
a bell. . . . I found Mr. Lehmon Preddy there. I helped pick 
him up and carry him to the doctor. I think they took him to the hos- 
pital that night. He died. JI found him on the left-hand side, the west 
side of the railroad. When I picked him up he was about 15 feet from 
the track on the left side. A piece here and a piece there, the auto- 
mobile was torn all to pieces. The wreckage was on the west side. I 
looked at the train after the crash. The best I can estimate it was 
running about 60 miles an hour, It ran down the track a quarter of a 
mile before it finally stopped. I held this boy’s head in my lap while 


bho 
bo 


IN THE SUPREME COURT. [212 


PREDDY v. BRITT, 


carrying him to the doctor. I did not smell a drop of whiskey or alco- 
holic beverage on his breath.” 

D. C. Hicks testified, in part: “I would say it was a dangerous 
crossing.” 

Plaintiff introduced the mortuary tables as set forth in the statutes, 
showing an expectancy of 42.9 years. 

Henry Cash testified, in part: “I have driven over it. I couldn’t say 
how many times, but several times. You can’t see down the railroad 
until you get mighty near on it. There’s a fill down there and you have 
to get almost on the track before you ean see down it. I have been 
there when a train was passing.” 

Defendant introduced evidence which was contrary to that of plain- 
tiff, also photographs and survey of the situation where the collision 
occurred. There was evidence, pro and con, on the allegation of fraud 
in the release. 

The issues submitted to the jury and their answers thereto were as 
follows: | 

“1. Was the execution of the release by the plaintiff procured by the 
fraud of the defendants as alleged in plaintiff’s reply? Ans.: ‘Yes.’ 

“2. Was the plaintiff’s intestate killed by the negligence of the defend- 
ants as alleged in the complaint? <Ans.: ‘Yes.’ 

“3. Was the plaintiff’s intestate guilty of contributory negligence as 
alleged in the answer? <Ans.: ‘No.’ 

“4. What damages, if any, 1s plaintiff entitled to recover of the de- 
fendants? Ans.: ‘$1,000. ” 

The court rendered judgment for plaintiff on the verdict. The de- 
fendant made numerous exceptions and assignments of error and ap- 
pealed to the Supreme Court. The material ones and other necessary 
facts will be set forth in the opinion. 


H.C. Bulluck, W. L. Lumpkin, and Thos. W. Ruffin for plaintiff. 
Murray Allen and Edward F. Griffin for defendants, 


JLARKSON, J. At the close of plaintiff’s evidence and at the close of 
all the evidence the defendants in the court below made motions for 
judgment as in case of nonsuit. OC. 8., 567. The court below overruled 
these motions and in this we can see no error. 

The evidence which makes for plaintiff’s claim, or tends to support 
his cause of action, is to be taken in its most favorable light for the 
plaintiff, and he is entitled to the benefit of every reasonable intend- 
ment upon the evidence and every reasonable inferenze to be drawn 
therefrom. We think the plaintiff’s evidence fully sustains his conten- 
tions and allegations in his complaint. 
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Plaintiff’s evidence was to the effect that the crossing was a public 
highway and was dangerous. That the view of the railroad train, as 
plaintiff’s intestate drove on the track, was obscured by a house and 
an 18-foot cut, high enough to cover an engine coming out of it. To 
see an approaching train coming from the direction in which it was, 
an automobile must be about 16 feet from the track, about the length 
of an automobile, practically on the track. Henry Cash testified: “You 
can’t see down the railroad until you get mighty near on it. There’s a 
fill down there and you have to get almost on the track before you can 
see down it.” The freight train approaching the highway was running 
about 60 miles an hour and blew no whistle and rang no bell. The plain- 
tiff’s intestate was driving about 12 or 15 miles an hour. The collision 
was at night, 8:30 o’clock p. m. 

The facts in this case are stronger for plaintiff than those in oseley 
v. R. BR. 197 N. C., 628. We think the court below was fully warranted 
in submitting the case to the jurv under the Moseley and other cases 
in this jurisdiction. The Moseley case, supra, in many respects, may be 
said to be on “all-fours” with the present case. Butner v. R. #., 199 
N. C., 695; Moore v. &. &., 201 N. C., 26. 

A similar case is Lincoln v. BR. #., 207 N. C., 787, written by Stacy, 
C. J., for the Court. The facts were: “Plaintiff’s intestate was killed 
10 January, 1933, at a railroad crossing near Washington, N. C., in a 
collision between the automobile or truck in which he was riding and 
a train operated by the defendant. It appears from the plaintiff’s 
evidence that the train approached the crossing at a speed of 45 or 50 
miles an hour without signals or warning of any kind, and that plain- 
tiff’s intestate’s view was obstructed so that he could not see the on- 
coming train until he was within 4 or 5 feet of the track. Other wit- 
nesses said he could have seen the train 20 or 25 feet from the track. 
He drove upon the track and was hit by the train. . . . (P. 789.) 
Applying these principles to the facts of the instant case, it would seem 
that the motion to nonsuit should have been overruled. There was 
error in sustaining it. Speaking to a similar situation in Harris v. 
R.R., 199 N.C., 798, 156 S. E., 102, it was said: ‘The law in this State 
does not impose upon the driver of a motor vehicle, on his approach to 
a public crossing, the duty, under all circumstances, to stop his vehicle 
before driving on the crossing. Whether under all the circumstances, 
as the evidence tends to show, and as the jury may find from the evi- 
dence, the failure of the driver to stop, as well as to look and listen for 
an approaching train at a railroad crossing, was negligence on his part 
is ordinarily a question involving matters of fact as well as of law, and 
must be determined by the jury under proper instructions from the 
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court. This principle has statutory recognition in this State.’ See, 
also, Keller v. R. R. and Davis v. R. R., 205 N. C., 269, 171 S. E., 78, 
and cases there cited.” Harper v. R. R., 211 N. C., 398 (405-6). 

On applying the law applicable to the facts the court below was so 
thorough and accurate that defendants took no exceptions to same. 

The defendants set up a release. Plaintiff answered alleging fraud. 
The issue submitted to the jury was: “Was the execution of the release 
by the plaintiff procured by the fraud of the defendants as alleged in 
plaintifi’s reply? <Ans.: ‘Yes.’” The evidence on this issue was plen- 
ary to have been submitted to the jury. The court below, on this aspect, 
to which there was no exceptions, charged the jury: “If the jury should 
find from the evidence, and by its greater weight, that plaintiff’s intes- 
tate was killed through the negligence of the defendants, as alleged in 
the complaint, and should further find by clear, strong, and convincing 
evidence that a reasonable compensation for plaintiff’s intestate’s death 
was worth a sum considerably in excess of the amount which the defend- 
ants paid to plaintiff administrator for said release, and that the amount 
or sum of money so paid by the defendants to the plaintiff adminis- 
trator was so grossly inadequate as to what would be reasonable com- 
pensation to the plaintiff administrator for the death of his intestate 
as would cause a reasonable, fair-minded person to sey that the sum 
so paid plaintiff administrator was so small in comparison to the amount 
the plaintiff administrator was actually entitled to receive that it 
amounted to practically nothing, then the jury should consider such 
facts in determining whether the release was obtained by the claim 
agent, knowing the plaintiff administrator’s financial necessities and 
distress, by fraud, and if they should reach such conclusion from such 
fact alone, then the jury should answer the first issue ‘Yes.’” The 
court had theretofore charged what constituted fraud. butler v. 
Fertilizer Works, 195 N. C., 409. At the time judgment was tendered 
and before it was signed by the court the defendants moved the court 
that the sum of $220.80, being the amount of consideration recited in 
the release and which was paid plaintiff on 3 May, 1934, be deducted 
from the amount awarded by the jury in its answer to the issue of 
damages. The court declined to deduct the said sum, with interest, or 
any part of either from the amount awarded by the jury as damages. 
The defendant excepted and assigned error. We think the court below 
was in error. The release was set aside, and although this money went 
to bury the plaintiff’s intestate and for funeral expenses, yet in good 
morals and law it should be deducted from the recovery. 

In Holland v. Utilities Co., 208 N. C., 289 (292), we find: “Both 
reason and justice decree that there should be collected no double com- 
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pensation, or even over-compensation, for any injury, however many 
sources of compensation there may be.” Smith v. Thompson, 210 N. C,, 
672 (677). 

For the reason given the judgment of the court below is modified. 
In the trial we find no prejudicial or reversible error. 


Modified and affirmed. 


Devin, Barnuitzi, and Winporne, JJ., dissent. 





STATE v. PHILLIP RAY anp OTIS CHASE. 
(Filed 5 January, 1938.) 


1. Criminal] Law §§ 48b, 81c—Where evidence competent for one purpose 
is properly restricted by court, its admission is not prejudicial. 


Questions asked defendants’ witnesses on cross-examination tended to 
impeach the witnesses and also to discredit defendants, who did not go 
upon the stand. The trial court cautioned the jury that the evidence 
could be considered only for the purpose of impeaching the witnesses, if 
it did so, and should not be considered as evidence against the defendants. 
Held: The fact that the jury heard the words discrediting defendants 
cannot be held prejudicial, since under our rules, where evidence is com- 
petent for one purpose and not for another, and its admission is properly 
restricted by the trial court upon request, it must be presumed that the 
jurors are men of character and intelligence sufficient to understand and 
comply with the instructions of the court. 


2. Homicide § 20: Criminal Law § 29b— 


Evidence that defendant was arrested for shooting at deceased a week 
before the encounter in which defendant fatally shot deceased, held prop- 
erly admitted, the prior offense being connected with the offense charged 
in the bill, and being competent to show the relations between the parties, 
and intent and malice on the part of defendant. 


3. Criminal Law §8§ 51, 81c—Court’s instruction in regard to improper 
remarks of counsel held sufficient in this case. 

Counsel for the prosecution in the argument to the jury remarked upon 
the physical appearance of one of defendants. The court immediately 
stated, in the hearing of the jury, that the remark was improper. Held: 
The failure of the court to instruct the jury that they should not con- 
sider the remark cannot be held prejudicial, the defendant being in the 
immediate view and presence of the jury, and there being no request that 
the court further caution or instruct the jury in regard to the remark. 


4. Same—Held: Court sufficiently instructed jury in regard to remark of 
counsel upon failure of defendants to take the stand. 


Counsel for the prosecution in the argument to the jury remarked upon 
defendants’ failure to testify in their own behalf. The court stated in the 
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jury’s hearing that the remark was improper, and instructed them in the 
charge that the failure of defendants to testify should not be considered 
against them. No further or additional caution or instruction was asked 
by defendants. Held: An exception to the remark cannot be sustained. 

5. Criminal Law § 52b— 

On a motion to nonsuit, the evidence must be considered in the light 
most favorable to the State. 

6. Homicide § 25—Evidence that defendant aided and abetted codefendant 
in perpetration of murder held sufficient for jury. 

The evidence favorable to the State tended to show that defendants 
were cousins and close companions, that the defendant who fatally shot 
deceased also shot at deceased a week before the fatal encounter, that the 
other defendant was present at that time, knew of his expressed intent to 
kill deceased, and accompanied him on several occasions during the week 
when he was apparently looking for deceased, and on the day of the homi- 
cide accompanied him, both fully armed, for several hours in apparently 
following deceased, and that after his codefendant and deceased started 
firing at each other, he attempted to take up a position to the side or rear 
of deceased until stopped by an order from deceased, and that after the 
shooting he and his codefendant went to the home of the codefendant. 
Held: The evidence was sufficient to be submitted to the jury upon the 
question of the defendant’s guilt as an aider and abettor in the commis- 
sion of the crime. 

7. Homicide § 2: Criminal Law § 8— 

One who is present, aiding and abetting, counseling and encouraging 

another in the commission of a crime, is guilty as a principal. 


ApPESL by defendants from -llley, J., at August Term, 1937, of 
Yancey. No error. 

The defendants were charged with the murder of one James O. Hig- 
gins. 

Verdict: Guilty of murder in the second degree. 

The circumstances of the homicide, according to the evidence offered 
by the State, were substantially these: 

The deceased was instantly killed by a pistol shot fired by the de- 
fendant Ray. This occurred on the streets of the town of Burnsville 
on Saturday, 8 May, 1937. For some reason, not disclosed by the 
record, there was ill feeling on the part of defendant Ray toward the 
deceased. On the preceding Saturday, 1 May, at about the same place, 
there had occurred an altercation between them, in the course of which 
defendant Ray had fired several shots at the deceased (then apparently 
unarmed), who dodged behind a car and escaped injury except for a 
slight abrasion on the hand. At that time Ray said to deceased, “I 
will kill you,” and the next day and at other times during the week 
made threats against him. 
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Defendant Chase was present with Ray on the occasion of the first 
encounter, but it does not appear that he said or did anything at that 
time. Chase and Ray are first cousins and hve near each other in 
Burnsville. The deceased lived a short distance from town. 

There was evidence tending to show that during the time between 
the preceding Saturday and the day on which the fatal shooting oc- 
curred Ray and Chase were constantly together, riding usually in Ray’s 
automobile; that on two occasions, when passing on the road a truck 
in which deceased usually rode to his work with a highway force, the 
two defendants stopped and looked in the truck. The deceased was not 
in the truck on either occasion. Also during that week the two defend- 
ants were seen parked in a car near a place on a road where deceased 
had recently worked. It was further testified by the widow of deccased 
that some time Wednesday night preceding the homicide she heard, 
just outside the home where she and deceased were sleeping, voices of 
two men recognized as those of the defendants, and that some one struck 
the side of the house and the porch roof heavy blows. 

From the record of the evidence before us the immediate c¢ircumn- 
stances of the homicide appear to be as follows: 

On Saturday afternoon, 8 May, the deceased was standing on Main 
Street in Burnsville, and the defendants in an automobile drove up to 
the curb near him. Later when deceased was at another place on the 
street the defendant Ray, alone, drove up to the curb in a few feet of 
him, then backed off and shortly returned with Chase in the car with 
him and stopped at the same place. There is no evidence that any 
words passed between them at that time. A short time later deceased, 
riding in an automobile with a friend, about the town, met and passed 
the defendants also riding in an automobile. The automobile in which 
deceased was riding returned to Main Street and was parked near the 
intersection of Academy Street, and deceased stopped to talk to a man 
in a car parked alongside, when the two defendants appeared walking 
on the sidewalk of Main Street and passed by the place where deceased 
was standing. Deceased then went upon the sidewalk near the inter- 
section, at the corner of a building, and the defendants stopped in the 
middle of the intersecting street. The evidence is conflicting as to who 
spoke first, but hot words soon passed between deceased and Ray, with 
reference to the occurrence of the preceding Saturday and indicating 
that both were presently armed and not unwilling to shoot it out. 
When this talk began Ray, still facing deceased, moved up Academy 
Street, and defendant Chase moved out across Main Street and to- 
wards deceased’s side and rear as he stood facing Ray. Deceased then 
noticed Chase’s movement and said to him, “Don’t try to get behind 
me,” and Chase replied, “I am not going to.” Chase stopped about 
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the center of the street and does not appear to have said or done any- 
thing thereafter before the shooting took place. Ray was then ten or 
twelve feet from the deceased, and Chase was fourteen or fifteen feet 
from Ray, according to a State’s witness. .At this juncture two per- 
sons who were present went up to both the deceased and Ray and sought 
to prevent further difficulty, but their efforts for peace were unavailing, 
and Ray drew his pistol and fired. Deceased drew his pistol, but it 
snapped or failed to fire, and he was jerked back around the corner of 
the building out of the line of fire from Ray by a bystander, but the 
deceased pulled away from the man and came out beyond the corner 
and fired at Ray, holding his pistol in both hands. Ray continued to 
fire and deceased fell with a bullet through his brain. In all, four or 
five shots were fired. 

After deceased fell Ray ran up the street, and a few moments later 
Chase, in Ray’s automobile, was seen driving rapidly toward Ray’s 
home. When Chase was arrested twenty or thirty minutes later in 
front of his own home the officer found on his person a loaded pistol 
inside his belt under his coat. 

The defendants on the other hand offered evidence tending to show 
that the deceased was the aggressor, and contended that, Ray’s shooting 
was in self-defense. Neither of the defendants went upon the stand as 
witnesses. 

All the elements of felonious slaying, as well as defendant’s conten- 
tion of self-defense, were fully and correctly presented to the jury in 
the charge of the court. 

There was a verdict of guilty of murder in the second degree as to 
both defendants, and from judgment imposing prison sentence defend- 
ants appealed. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 

R. L. Whitmire, Charles Hutchins, Watson, Founts & Watson for 
defendants, 


Devin, J. The appeal presents two questions: 

1. Was there error in the admission of incompetent testimony, or in 
other rulings of the court, sufficient to require a new trial? 

2. Was there evidence sufficient to be submitted to the jury of the 
guilt of defendant Chase? | 

1. The defendants contend that in the cross-examination of two of 
defendants’ witnesses questions tending to impeach the witnesses were 
so framed as to discredit and prejudice the defendants in the eyes of 
the jury. The witness Honeycutt was asked if he and the two defend- 
ants were not “caught in a hotel in Asheville with a crooked woman,” 
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and the witness Briggs, who is a justice of the peace, was asked if he 
had not turned the defendants loose every time they were brought before 
him on any charge, and if he had not turned defendant Ray loose on a 
charge of felony when witness knew of his own knowledge he was 
guilty. To this the last named witness replied that he had not done so. 

In each instance the court cautioned the jury that this evidence 
could be considered only for the purpose of impeaching the witness, if it 
did do so, and that they should not consider it as evidence against the 
defendants. 

This evidence was competent for the purpose of impeaching the wit- 
ness, though incompetent to discredit the defendants. In this situation 
involving contradictory rules, to avoid improper use of the evidence, it 
has been uniformly held that correction lies in the instructions of the 
presiding judge, when so requested, in order to prevent misunderstand- 
ing by the jury and to remove prejudice against the defendant. Wig- 
more on Ey., sec. 13, and cases cited; Cooper v. R. R., 163 N. C., 150, 
79 8. E., 418. It is a well recognized rule of procedure that when evi- 
dence competent for one purpose only and not for another is offered 
it is incumbent upon the objecting party to request the court to restrict 
the consideration of the jury to that aspect of the evidence which is 
competent. Rule 21 of this Court; Lockhart on Ev., sec. 19; Roberson 
a, Stokes, 181 N. C., 59, 106 S. E., 151. 

Whether impressions received by jurors from the words spoken can 
be effaced by a mental effort, under the direction of the court, may 
provoke debate in the realm of psychology, but our system for the ad- 
ministration of justice through trial by jury is based upon the assump- 
tion that the trial jurors are men of character and of sufficient intelli- 
gence to fully understand and comply with the instructions of the 
court, and are presumed to have doneso. Walson v. Mfg. Co., 120 N. C., 
94,26 S. E., 629. 

The evidence that the defendant Ray was arrested for shooting at 
the deceased on the Saturday preceding the homicide was connected 
with the criminal offense charged in the bill, and was competent to 
show the relations between the parties and intent and malice on the 
part of the defendant. S. v. Miller, 189 N. C., 695, 128 S. E., 1; 8. v. 
Stancil, 178 N. C., 688, 100 S. E., 241; Underhill’s Crim. Ev. (4th 
Ed.), pp. 1103, 1107. 

The defendants also noted exception to a remark of counsel assisting 
the prosecution, in addressing the jury, that one of the defendants “has 
the hardest face I ever looked into.” It appears from the record that 
the court immediately stated in the presence of the jury that the remark 
of counsel was improper. The defendants, however, contend that the 
eourt’s failure to instruct the jury not to consider the remark was 
prejudicial error (S. v. Murdoch, 183 N. C., 779, 111 S. E., 610), but 
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we are unable to hold that the jury was misled or influenced by this 
improper reference to what counsel thought of the physical appearance 
of one of the defendants who was then in the immediate view and pres- 
ence of the jury, nor does it appear that the defendants requested the 
court to caution the jury further. Also, in the argument to the jury 
by one of counsel for the prosecution, some reference was made to the 
failure of the defendants to go upon the witness stand, and, upon objec- 
tion by defendants, the court stated at the time that the remark was 
improper and in his charge carefully instructed the jury not to con- 
sider that fact to the prejudice of the defendants. No further or addi- 
tional caution or instruction was asked by defendants. 

The assignments of error on these grounds cannot be sustained. 

We have examined the other exceptions to the rulings of the court 
and find them without substantial merit. 

2. Was the evidence against the defendant Chase of sufficient pro- 
bative force to warrant its submission to the jury? Tus defendant in 
apt time moved for judgment as of nonsuit, and now ipon appeal as- 
signs as error the denial of his motion. 

All the evidence showed the defendant Ray shot and killed the de- 
ceased, and that defendant Chase, though present, did not join in the 
fatal shooting. The guilt of Chase was predicated upon the view that 
he was present aiding and abetting Ray, giving him assistance and 
encouragement, or that the killing was the result of the pursuit of a 
common design and purpose participated in by both. Is the evidence 
sufficient to support that view ? 

Here it appears from the evidence, considered in its most favorable 
light for the State, as we must do on a motion for nonsuit, that, from 
the close relationship and association of the two defendants, Chase was 
fully aware of the attitude of Ray toward the deceased, was present 
when Ray shot at him the preceding Saturday, heard Ray’s expression 
of his intent to kill him, knew of his purpose to attack him when oppor- 
tunity arose, accompanied him on several different occasions during the 
week when they were apparently looking for deceased, and on the day 
of the homicide was armed and accompanied Ray for several hours in 
apparently following deceased about the streets of the town, and by his 
presence gave aid and encouragement to Ray’s unlawful purpose. 

Just before the shooting began, Chase’s movement in the street 
affords ground for the permissible inference that he was attempting to 
take a position to the side or rear of the deceased, which would have 
enabled him to be of assistance to Ray if required. Chase’s action 
evidently led the deceased to so conclude, hence his warning to Chase 
not to try to get behind him. After the fatal shooting Ray ran one 
way and Chase drove Ray’s car another, but both ways led to Ray’s 
home. 
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While the defendant’s evidence tended to warrant a more favorable 
aspect of Chase’s conduct, the circumstances disclosed by the State’s 
evidence consisted of more than a mere conjecture or suspicion of guilt 
(S. v. Prince, 182 N. C., 788, 108 8. E., 830), and constituted evidence 
of sufficiently definite probative value to justify its submission to the 
jury under appropriate instructions from the court. S. v. JAfcLeod, 198 
N. C., 649, 152 S. E., 895. 

The principle is well established that one who, being present, gives 
aid and comfort, counsel or encouragement to another, in the commission 
of a crime, is guilty as a principal. S. v. Cloninger, 149 N. C., 567, 
63.5. E., 154; 8. v. Hart, 186 N. C., 582, 120 8. E., 345; S. v. Dal, 
191 N. C., 234, 181 8. E., 574; S. v. Gosnell, 208 N. C., 401, 181 S. E., 
323. 

From a consideration of the entire record, including the full and 
accurate charge of the court, we conclude that in the trial there was 

No error. 





MARY PEARSON v. THE EQUITABLE LIFE ASSURANCE SOCIETY OF 
THE UNITED STATES. 


(Filed 5 January, 1938.) 


1. Insurance § 82c—Termination of employment as used in group policy 
refers to status of parties rather than contract of employment. 


The provision of a group policy that insurance of any employee should 
terminate upon termination of the employment, except that the employer 
might elect that employees temporarily laid off, on leave of absence, dis- 
abled, or pensioned should be considered in the employment, is held to 
refer to the status of the parties rather than any contractual relation, 
and to cover. employees employed from day to day without any contract 
of employment for any specified period, and when an employee is tempo- 
rarily laid off, on leave of absence, disabled, or pensioned, the employer, 
although he might terminate his contractual relationship, may not termi- 
nate his status as an employee within the meaning of the policy without 
notice to the employee. 


2. Same—Where act of employee terminates employment, he is not en- 
titled to notice of cancellation of certificate under group policy. 

The employer had a general rule, of which the employees had actual 
knowledge, that the employment of any employee should automatically 
terminate upon sentence of such employee to imprisonment. The em- 
ployee in question was sentenced to imprisonment, and notice thereof 
given the employer, and the employee’s name was thereupon stricken from 
the pay roll. Held: The employee was not entitled to notice of the 
termination of the employment and the cancellation of his certificate 
under a group policy. 
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3. Same-—Provision that employee might convert certificate into life policy 
does not extend certificate after termination of employment. 


The provision of the certificate and the group policy that an employee 
insured thereunder might obtain an ordinary life policy upon application 
within thirty-one days after termination of the certificate upon termina- 
tion of the employment, does not have the effect of continuing the certifi- 
cate in force for thirty-one days after termination of the employment 
when the employee does not exercise the option by applying for the life 
policy or by paying the premiums, 


AppraL by plaintiff from fill, Special Judge, at April Term, 1937, 
of Forsytn. Affirmed. 

This is a civil action instituted by the plaintiff to recover the sum 
of $500.00, the face value of a certificate of insurance issued to Edward 
C. Pearson under a group life insurance policy issued by the defendant 
to the R. J. Reynolds Tobacco Company. The plaintiff is the bene- 
ficlary named in the certificate. There was a judgment of nonsuit 
entered at the conclusion of all the evidence to which the plaintiff ex- 
cepted and appealed. 


John D, Slawter and Richmond Rucker for plaintiff, appellant. , 
Manly, Hendren & Womble for defendant, appellee. 


Per Curtam. There is no substantial controversy about the facts in 
this ease. The defendant issued to the R. J. Reynolds Tobacco Com- 
‘pany its group life insurance policy with total and permanent disability 
provisions, insuring the lives of the employees of said tobacco company. 
The deceased, Edward C. Pearson, son of the plaintiff, worked con- 
tinuously for the R. J. Reynolds Tobacco Company from 3 December, 
1929, through 17 July, 1936, save and except when he was temporarily 
absent from his employment for a few days at various times during said 
period. A certificate of insurance dated 3 December, 1929, was issued 
to him in the sum of $500.00, payable to the plaintiff as beneficiary 
upon the death of the said Edward C. Pearson. This certificate was 
issued subject to the terms and conditions of the master policy. 

Edward C. Pearson, the employee, was, on 20 July, 1936, convicted 
in municipal court of the city of Winston-Salem on the charge of oper- 
ating a motor vehicle upon the public highways of the State while 
under the influence of intoxicating liquors. He was on said date com- 
mitted to jail, to be assigned to work the public roads of said county 
for a term of six months. On 23 July, 1936, while serving said sen- 
‘tence he died suddenly as the result of sunetrolé, 

The contract of insurance was entered into by end between the 
R. J. Reynolds Tobacco Company and the defendant and the said 
tobacco company paid the premium therefor annually. In turn 
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the said tobacco company had an arrangement with its insured em- 
ployees by the terms of which each employee paid monthly a propor- 
tionate part of the premium of said master policy in part reimburse- 
ment for the amount expended by said company for said insurance. 
The deceased paid his installment for the month of July, 1936. 

It is agreed that on the morning of 20 July, 1936, said employee did 
not report for work and his wife informed his foreman that said em- 
ployee had been arrested and was to be tried on that morning. Later, 
on the same date, the wife of the deceased advised his foreman that said 
employee had been convicted and committed to the roads to serve a term 
of six months. The evidence discloses that thereupon the name of the 
deceased was erased from the roll of employees of the said tobacco com- 
pany and that in due course it was reported to the insurance company 
that he had been dropped from said roll and was no longer an employee 
of said company. The tobacco company gave the deceased no notice 
that it had dropped him from the pay roll. 

Under the’ terms of the group policy the insurance of any employee 
automatically ceased upon termination of his employment with the 
employer in the classes of employees insured under the policy, without 
regard to the cause of such termination, “except that the employer may 
elect that all employees who, while insured hereunder, are temporarily 
laid off or given leave of absence, or are disabled or retired on pension, 
shall be considered to be in the employment of the employer during 
such period, subject to the conditions contained in the total and perma- 
nent disability provisions hereof.” 

The plaintiff contends that it was the duty of the employer to notify 
the insured under said certificate of the fact that he had been 
dropped from the pay roll of said company, and that he continued to 
be an employee within the meaning of the master policy and the certifi- 
cate until and unless such notice was given. Upon the facts appearing 
in this record this position cannot be sustained. 

It may be conceded that the word “employment” as used in the phrase, 
“termination of his employment,” in the group policy of insurance 
may be interpreted to refer to the status of the employee rather than to 
any actual contractual relationship existing between the emplover and 
the employee. The policy included employees who were working on a 
day to day basis without any contract for any specified period of em- 
ployment. It 1s well said that such an employee occupies a status rather 
than a contractual relationship. The policy clearly does not use the 
word “employment” in the sense of a legal contract of employment. 
It is so drawn as to include employees working under a hiring wholly 
indefinite as to the term of its continuance. The employment might, 
therefore, be terminated at any time at the will of the employee or that 
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of the employer. Nor does the contract apply to employees only when 
they are actually emploved from day to day. This is apparent from the 
provision that if an employee “is temporarily absent, or is temporarily 
laid off or is given leave of absence,” the employment aeed not be con- 
sidered terminated. The word as here used is intended to indicate a 
continuous right to the stated benefit until the contract relation is term1i- 
nated by the withdrawal of the emplovee or discharge by the employer, 
with notice to the other party. As the situation presenzed 1s one rather 
of the stufus of the employee in relation to his employer than of a con- 
tract of employment, the right of the employer at any time at its will 
to discontinue its contractual relationship to the employee is not con- 
elusive that 1t might to the same extent terminate his status as an em- 
ployee under the policy without notice to the employee. There is, 
therefore, sound authority for the position that when an employee is 
temporarily absent from his employment or is temporarily laid off, or 
is absent on leave, his relationship as an employee under the terms of 
the poliey cannot be terminated by the emplover withcut notice to the 
emplovee. Deese v, Ins. Co., 204 N. C., 214; Porter v. Assurance 
Society (Mo.), 71 S. W. (2nd), 766; Kmerich v. Ins. Co., 120 Conn., 
60,105 A. L. R., 413. 

The law as declared in these and other similar cases will not avail the 
plaintiff in the instant case. The decisions in those cases were not based 
upon the same factual situation. The employee may discontinue his 
status as such by his own act. When he does so there 1s no necessity of 
a notice from the employer and none is required. Whether the em- 
plover, when the employee discontinues the relationship, must recognize 
and act upon the changed condition by removing the name of the em- 
ployee from his pay roll before the rights of the employee under the 
certificate of insurance are terminated 1s not presented. For, here, the 
employer did in fact promptly remove the name of the deceased from 
its pay roll and notified the insurance company thereof. 

Did the deceased employee discontinue his employmert with the R. J. 
Reynolds Tobacco Company so as to terminate his rights under the 
certificate of insurance? This proposition must be enswered in the 
affirmative. 

The evidence discloses that the employer had a general rule that the 
employment of any one of its employees should automatically terminate 
upon the seutence of such employee to imprisonment. The deceased 
employee was advised of this rule on a former occasion when he was 
arrested and put under a suspended sentence. When he was convicted 
and comiitted to the roads to serve the sentence imposed he knew that 
under the terms of his employment the same automatically ended when 
he received his sentence. Aside from this, the employee, however in- 
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voluntarily his act may have been, entered into another employment 
which would, for the term of six months, require of him his full time, 
both day and night. He could not serve two masters. He knew that 
he could no longer answer the call of his former employer and that by 
his own act his status as an employee of the tobacco company had been 
terminated. Under these circumstances no duty rested upon the em- 
ployer to notify him that the relationship had been discontinued. 

Both the certificate of insurance and the master policy include a 
provision to the effect that in case of the termination of the employment 
for any reason whatsoever, while insured thereunder, the employee shall 
be entitled to have issued to him by the society, without further evidence 
of insurability, upon application made to the society, and upon the pay- 
ment within 31 days after such termination of the premium applicable 
to the class of risk to which he belongs and to the form and amount 
of the policy at his then attained age, a policy of life insurance in any 
one of the forms customarily issued by the society, except term insur- 
ance, in an amount equal to the amount of his protection under the 
policy and certificate at the time of such termination of employment. 
This provision does not extend the insurance 31 days after the termina- 
tion of employment. It grants the insured employee a privilege or 
option under certain conditions therein stipulated. The insured did 
not exercise this option or privilege by applying for such policy or by 
paying the required premium. The plaintiff, therefore, has no claim 
against the defendant by reason of the terms of this provision. 

The deceased employee having, by his own act, terminated his sfatus 
as an employee of the R. J. Reynolds Tobacco Company, and the em- 
ployer having recognized, accepted, and acted upon such termination, 
the defendant is in no wise liable to the plaintiff upon the certificate 
sued upon. The judgment of nonsuit is 

Affirmed. 





IN THE MATTER OF ROSA LEE BARNES. 


(Filed 5 January, 1938.) 


1. Statutes § 7— 
As a general rule, statutes framed in the present tense will be construed 
to apply not only to conditions existing at the time of their enactment, but 
also to conditions arising thereafter. 


2. Courts § 7—Municipal and general county courts in same municipality 
are given concurrent jurisdiction of offenses less than felonies. 


A general county court was established in a municipality of the county 
under ch. 216, sec. 18, Public Laws of 1923. (C. §S., 1608 m.} Thereafter 
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a municipal recorder’s court was established in the same municipality 
under ch. 277, Public Laws of 1919. (C. S., 1541 et seq.) The statutes 
conferring jurisdiction on the courts respectively provided that each court 
should have exclusive original jurisdiction of offenses below the grade of 
felony as defined by law. Both courts were established after the enact- 
ment of ch. 85, sec. 1 (5), Public-Local Laws, Extra Session 1924, which 
provides that where general county courts are established under ch. 216, 
Laws of 1928, in municipalities having special or municipal courts, the 
jurisdiction of the general county court should be concurrent with that of 
the special court. Held: The amendment of 1924 is prospective in effect 
and applies to general county courts then in existence or thereafter cre- 
ated, and to such courts even though the municipal ccurt is established 
after the general county court, and a conviction in the municipal court 
may not be successfully attacked on the ground that che statute giving 
it, jurisdiction over misdemeanors was repealed by the later statute pre- 
scribing the jurisdiction of the general county court. 


3. Courts § 6: Public Officers § 4b—Effect of accepting another public 
office in contravention of Constitution is to vacate first office. 


The jurisdiction of a judge of a municipal recorder’s court to impose 
sentence cannot be successfully attacked on the ground that at the time 
the recorder was appointed he was mayor of the municipality and there- 
fore held two offices in contravention of Art. XIV, sec. 7, of the State 
Constitution, since even if it be granted that the starute permitting a 
mayor to be appointed recorder (see. 2, ch. 32, Public Lews of 1923, C. S., 
1537) confers upon the mayor when chosen recorder other than ez officio 
duties, the acceptance of the office of recorder would vacate the office of 
mayor, but would not affect the office of recorder. 


Tuis is a review by writ of certiorari of a judgment refusing to re- 
lease the petitioner, Rosa Lee Barnes, upon a writ of habeas corpus, 
entered by Williams, J., 20 October, 1937, at Tarboro. From Wrzson. 
Affirmed. 


Connor & Connor, Thomas J. Moore, and Luke Lam for petitroner, 
appellant. 

Attorney-General Seawell and Assistant Attorneys-Genreral McMullan 
and Bruton for the State, appellee. 


ScuEenck, J. The petitioner was, on 27 September, 1937, tried, con- 
victed, and sentenced to imprisonment for six months by the municipal 
recorder’s court of the town of Wilson, upon a warrant charging her with 
a violation of section 13, chapter 49, Public Laws 1937, in that she had 
in her possession alcoholic beverages upon which the taxes imposed by 
the laws of Congress of the United States and by the laws of the State 
had not been paid, the punishment for such offense being fixed by the 
statute as a fine and imprisonment in the discretion of the court. 

The municipal recorder’s court of the town of Wilson was, in the 
year 1937, created by an election under the provisions of chapter 277, 
Public Laws 1919 (Article 18, chapter 27, sections 1536 et seq. of Con- 
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solidated Statutes), and began to function as such court prior to 10 Sep- 
tember, 1937. 

Section 4, chapter 277, Public Laws 1919 (C. S., 1541), reads: 

“The said court (municipal recorder’s) shall have the following juris- 
diction within the following named territory: 


“(c) Exclusive, original jurisdiction of all other criminal offenses 
committed within the corporate limits of such municipality and outside, 
but within a radius of two miles (changed to five miles by section 3, 
chapter 32, Public Laws 1925) thereof, which are below the grade of a 
felony as now defined by law, and the same are hereby declared to be 
petty misdemeanors.” 

There is in Wilson County, in which the town of Wilson is situated, 
a general county court, which was duly created in the year 1924 under 
the provisions of chapter 216, Public Laws of 1928 (Article 24, chapter 
27, sections 1608 [f] et seq. of Consolidated Statutes). 

Sec 18, chapter 216, of the Public Laws 1923 (C. S., 1608 (m]), 
reads: 

“The general county court, herein provided for, shall have the follow- 
ing jurisdiction in criminal actions within the county: 


“(4) . . . shall have exclusive original jurisdiction of all other 
criminal offenses committed in the county below the grade of a felony as 
now defined by law, and the same are hereby declared to be petty mis- 
demeanors.”’ 

Section 25, chapter 216, Public Laws 1923, reads: 

“All laws and clauses of laws in conflict with this act are hereby 
repealed,” 

It is the contention of the petitioner that since the provisions of the 
Act of 1919 and those of the Act of 1928, conferring jurisdiction on the 
municipal court and on the general county court, respectively, are in 
apparent conflict, as both courts are given exclusive original jurisdiction 
of criminal offenses below the grade of felony within the territorial 
jurisdiction of the municipal recorder’s court, and since the subsequent 
act contains a general repealing clause, the municipal court was deprived 
of its jurisdiction of petty misdemeanors of the class in which the offense 
of which the petitioner was convicted falls. This contention may have 
been made with considerable force but for an amendment to chapter 216, 
Public Laws 1928, which was made by section 1, subsection 5, chapter 85, 
Public-Local Laws, Extra Session 1924, C. &., 1608 (m), and reads: 

“5. In counties in which there is a special court or courts for cities 
and towns, the jurisdiction of the general county court in criminal 
actions shall be concurrent with the jurisdiction conferred upon such 
special courts.” 
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This amendment was enacted the same year, but prior to the creation 
of the general county court of Wilson County. 

It is argued by the petitioner, however, that if this amendment of 
1924 preserves the jurisdiction of any municipal courts created under 
chapter 277, Public Laws 1919, in counties wherein general county 
courts are created under chapter 216, Public Laws 1923, it only pre- 
serves the jurisdiction of such municipal courts as existed at the time of 
the passage of the Act of 1923 or of the amendment thereto. This argu- 
ment 1s based upon the use of the word “is” in the amendment, it being 
argued that since the present tense of the verb “to be” appears therein, 
the amendment can only refer to the then existing cou-ts for cities and 
towns. With this argument we cannot agree. 

“Where a statute is expressed in general terms and in words of the 
present tense, it will as a general rule be construed to apply not only to 
things and conditions existing at its passage, but will also be given a 
prospective interpretation, by which it will apply to such as come into 
existence thereafter.” 59 C. J., 1105. 

We are of the opinion, and so hold, that when the amendment of 1924 
is construed in part materia with both chapter 216, Public Laws 1923, 
and chapter 277, Public Laws 1919, it has a prospective purpose and 
means that when general county courts exist or are created in counties 
where special courts for cities and towns shall be, or shall have been 
created, or are in contemporaneous existence, their jurisdiction shall be 
as defined in the amendment, that is, concurrent with the jurisdiction 
conferred upon such special courts. This construction avoids any con- 
flict between the statutes conferring jurisdiction upon general county 
courts and municipal recorder’s courts, respectively, and continues intact 
the jurisdiction of the municipal recorder’s court of Wilson of that class 
of offenses in which the offense of which the petitioner was convicted 
falls. 

The petitioner also contends that Charles B. McLean, who, as recorder 
of the municipal recorder’s court of the town of Wilson, imposed judg- 
ment upon her, was without jurisdiction to impose such judgment for the. 
reason that he could not legally act as recorder of such court, since at 
the time he was chosen and assumed the duties of recorder he was mayor 
of the town of Wilson, and was barred from holding tke two offices by 
Article XIV, section 7, of the Constitution of North Carolina. 

Chapter 277, Public Laws 1919 (C. S., 1587), was amended by 
section 2, chapter 32, Public Acts of 1925, by the addition of the follow- 
ing: ‘Provided further, the recorder may also be the mayor of the 
municipality,” and McLean was duly chosen recorder. If this statute, 
as amended, did more than confer upon the mayor, when chosen recorder, 
other ex officio duties not inconsistent with those already exercised, and 
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thereby created another office, then it might be argued that the office of 
mayor was vacated by the acceptance of the office of recorder, but the 
office of recorder was not yacated. McLean was first mayor and then 
recorder. One holding an “office or place of trust or profit” by accepting 
another such office or place, in contravention of the Constitution, vacates 
the first office or place and not the second. Whitehead v. Pittman, 165 
N. C., 89. However, the status of McLean as it relates to the office of 
mayor of the town of Wilson is not before us and we do not pass there- 
upon. All that we decide is that Charles B. McLean was the legally 
constituted recorder of the municipal recorder’s court of the town of 
Wilson, and as such had jurisdiction to impose the judgment upon the 
petitioner. 

The judgment of Judge Wilhams is 

Affirmed. 





STATE v. TOM LINNEY (atras BUFFALO) anp T. J. JEFFERSON. 
(Filed 5 January, 1938.) 


1. Criminal Law 8§ 56, 77b—Failure of record to show selection of grand 
jury held not ground for motion in arrest of judgment, 


The record showed the organization of the court, the names of the 
jurors summoned for the term, and the names of the foreman and seven- 
teen other grand jurors drawn therefrom, that the grand jury was im- 
paneled, sworn, and charged, and that it duly returned a true bill over 
the signature of the foreman, showing the endorsement of the names of 
the State’s witnesses sworn and examined. Held: A motion in arrest of 
judgment for that the record failed to show the selection of the grand 
jury, is properly denied, there being no defect affirmatively appearing on 
the face of the record sufficient to support a motion in arrest of judgment. 


2. Indictment § 2— 


The procedure to present the contention that the grand jury was im- 
properly drawn is by a motion to quash, upon proper averment and proof, 
before arraignment and plea, and not by a motion in arrest of judgment 
after verdict. 


8. Homicide § 27h—Instruction submitting both murder in perpetration of 
robbery and with premeditation and deliberation held not error. 

The indictment charged defendants did willfully, deliberately, and pre- 
meditatedly murder deceased while in the act of robbing deceased. The 
court instructed the jury on both phases of murder in the first degree as 
though the indictment contained separate counts. Held: The instruction 
under the indictment and evidence was not erroneous, nor may defendants 
complain, since under the charge of willful, deliberate, and premeditated 
murder the court instructed the jury that a verdict of murder in the 
second degree would be permissible, while under the other count the 


740 IN THE SUPREME COURT. [212 


STATE 2. LINNEY. 





verdict would be restricted to murder in the first degree or not guilty, 
and under the instructions the defendants had all phases of the case 
arising on the evidence presented to the jury. 


4. Homicide § 14: Indictment § 11: Crimirfal Law § 56—Informalities 
and refinements in indictment may be properly disregarded. 


This joint indictment of two defendants for murder charged that de- 
fendants ‘of his malice aforethought’” committed the act. Held: The 
use of the word “his” instead of ‘their’ is insufficient ground for arrest- 
ing the judgment, informalities and refinements being disregarded if the 
indictment is sufficient to inform defendants of the charge against them 
and to enable them to prepare their defense, and to protect them from 
another prosecution. C. 8., 4623. 

5. Homicide § 14— 


A charge that defendants committed murder “in the act of robbing” 
their victim, is equivalent to a charge of murder “in the perpetration or 
attempt to perpetrate a robbery.” 


AppraL by defendants from Hill, J., at June Term, 1937, of Forsyru. 
No error. 

The defendants were charged in the bill of indictment with the murder 
of one Herman W. Fogleman. The State’s evidence tenced to show that 
on the evening of 5 April, 1937, the deceased, an insurance collector, had 
parked his automobile on a street in a Negro section of the city of 
Winston-Salem, and had gone into a nearby house; that as deceased re- 
turned from the house to his automobile:a man identified as defendant 
Linney stepped from an alley and struck him on the head with a pistol 
and fired two shots and deceased fell to the ground on his side; that 
thereupon another man identified as defendant Jefferson stepped out of 
the same alley and fired three shots into the deceasec, lying on the 
ground, pushed him into a mud hole, pulled something from his side, and 
that then both defendants stepped back in the alley and ran. Deceased 
was dead when the officers arrived. 

The defendants denied guilt and offered evidence tendiag to show that 
each of them was elsewhere at the time, and that they were not and 
could not have been the persons guilty of slaying the deceased. 

The jury returned a verdict of guilty of murder in the first degree as 
to both defendants, and from judgment pronouncing sentence of death, 
defendants appealed. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
Phin Horton, S. E. Edwards, and T. Hardin Jewett, for defendants. 


Devin, J. The appellants contest the validity of the trial and judg- 
ment below on three grounds. 
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1. They assign as error the denial of their motion in arrest of judg- 
ment on the ground that the minute docket failed to show the selection 
of the grand jury in the manner prescribed by the statute. However, 
the record before us shows the organization of the court, the names of the 
jurors summoned for the term, the names of the foreman and seventeen 
other grand jurors drawn therefrom, ‘“‘then and there impaneled, sworn, 
and charged,” as such, and that during the term the grand jury duly 
returned into open court a true bill of indictment against the defendants 
for murder, in the form set out verbatim in the record, the bill showing 
the endorsement of the names of the State’s witnesses sworn and exam- 
ined, and the statement over the signature of the foreman of the grand 
jury that it was a true bill. 

If the grand jury were improperly drawn, of which there is no sug- 
gestion, advantage of that fact should have been taken by motion to 
quash, upon proper averment and proof, before arraignment and plea. 

There was no such defect appearing affirmatively on the face of the 
record as would entitle the defendants to have the judgment arrested and 
their motion was properly denied. 8S. v7. Bordeaux, 938 N. C., 560; S. v. 
Efird, 186 N. C., 482, 119 S. E., 881; S. v. Grace, 196 N. C., 280, 145 
S. E., 399; S. v. McKnight, 196 N. C., 259, 145 S. E., 281; S. v, Bit- 
tings, 206 N. C., 798, 175 S. E., 299; S. v. Puckett, 211 N. C., 66. 

2. The defendants contend that the court erred in treating the bill, 
and so charging the jury, in effect, as if it contained two counts, and 
that since the bill charged a murder committed in the perpetration or 
attempt to perpetrate a robbery, the allegations in the bill of willfulness, 
deliberation, and premeditation were improperly submitted to the jury. 

The bill of indictment set out the crime charged in the following 
language: 

“The jurors for the State upon their oath do present, that Tom 
Linney, alias Buffalo, and T. J. Jefferson, late of Forsyth County, on 
5 April, A.D. 1937, with force and arms, at and in the aforesaid county, 
did unlawfully, willfully, feloniously, deliberately, premeditatedly, and 
of his malice aforethought, did kill and murder Herman W. Fogleman, 
while in the act of robbing the said Herman W. Fogleman, contrary to 
the form of the statute in such case made and provided and against the 
peace and dignity of the State.” 

The statute (C. S., 4200) dividing the crime of murder into two 
degrees defines murder in the first degree, among other things, as one 
“perpetrated . . . by any other kind of willful, deliberate, and pre- 
meditated killing, or which shall be committed in the perpetration or 
attempt to perpetrate any . . . robbery.” 

The submission by the trial court, under a correct charge, of both these 
phases of murder in the first degree may not be held for error. WS. v. 
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Hunt, 128 N. C., 584, 38 S. E., 473; 8. v. Gilchrist, 118 N. C., 678, 18 
S. E., 319; S..v. Puckett, 211 N. C., 66. The defendants cannot com- 
plain of the court’s action, since under the charge of a w:llful, deliberate, 
and premeditated murder, a verdict of second degree murder would have 
been permissible, and the jury was so instructed in this case, while under 
a bill confining the charge to murder committed in the perpetration of a 
robbery, the verdict properly would be restricted to murder in the first 
degree or not guilty. S. wv. Myers, 202 N. C., 351, 162 $8. E., 764; 8. v. 
Donnell, 202 N. C., 782, 164 S. E., 352. 

The manner in which the court framed his instruetions to the jury in 
defining the elements of first degree murder, as charged in the bill of 
indictment, was in all respects fair to the defendants and presented the 
case clearly to the jury. 

3. The defendants contend that there was error in the charge occa- 
sioned by the use, in the joint bill of indictment, of the word “his,” in 
reference to malice, instead of “their”; and that the bill charged murder 
“in the act of robbing,” instead of charging that it was committed in the 
perpetration or attempt to perpetrate a robbery. 

In S. v. Carter, 1 N. C., 406, where an indictment for murder con- 
tained the word “brest,” instead of “breast,” in describing the location of 
the wound, it was held by a majority of the Court of Conference that 
the omission of the letter “a” was sufficient ground for arresting the 
judgment. But a contrary view was expressed in S. v. Molier, 12 N. C., 
263, and ever since the Act of 1811, now C. S., 4623, informalities and 
refinements in the language of the bill may be properly disregarded, if 
the criminal offense be sufficiently described to inform tie defendant of 
the charge against him, and to enable him to make his defense, and 
protect him from another prosecution for the same criminal act. S. v. 
Moses, 13 N. C., 452; S. v. Walliams, 210 N, C., 159, 185 S. E., 661; 
S. v. Puckett, 211 N. C., 66; 8. v. Anderson, 208 N. C., 771. 

That the murder was charged to have been committed while in the act 
of robbing the deceased was equivalent to alleging that it was committed 
in the perpetration of the robbery. The primary meaning of the word 
“perpetrate” is “to do, or perform.” 

There was no evidence of manslaughter, and the only issue in the trial 
was the identity of the defendants as the perpetrators of the crime 
charged. Under a fair and correct charge the jury has found that the 
defendants were the two who robbed and murdered the deceased. 

In the trial we find 

No error. 


N.C.] FALL TERM, 1937. 743 





SATTERFIELD v. STEWART. 








HUBERT SATTERFIELD eEt aL. v. PEARL STEWART ET AL. 
(Filed 5 January, 1938.) 


1. Wills § 338c—Devise held to vest remainder in testator’s daughters at 
the time of the death of the testator. 

Testator devised the property in question to his wife and three daugh- 
ters, the land to remain undivided during the wife’s life, and if at the 
wife’s death any of the daughters should be unmarried, the land to remain 
undivided as their home as long as they remained single, with further 
provision that upon the marriage or death of the three daughters, then 
the place should be sold and the proceeds divided equally among them, 
their heirs and assigns. Held: The remainders to each of the daughters 
vested upon the death of the testator, and were not contingent upon their 
surviving until the marriage or death of their sisters, and upon the death 
of testator’s wife, their right of possession became absolute, subject to 
the right of unmarried daughters to have the land remain undivided, and 
the provision for the sale of the land upon the death of testator’s wife 
and the marriage or death of all three daughters, cannot be held to delay 
the vesting of the remainders in the daughters. 


2. Same— 
The law favors the early vesting of title, and in the absence of a clear 
purpose to the contrary, title vests at the death of the testator. 


3. Wills § 35— 
The right of a devisee in common to have the land remain undivided 


so long as she should remain single, is a personal right which she may 
waive or surrender. 


4. Wills § 46—Vested remaindermen may exchange quitclaim deeds among 
themselves so as to hold their respective interests in severalty. 


Where devisees take a vested remainder in common, subject only to the 
right of one devisee to have the land remain undivided so long as she 
remained single, the remaindermen may exchange quitclaim deeds among 
themselves so that they may hold their respective interests in severalty, 
and the personal right of the devisee to have the land remain undivided is 
surrendered by executing the quitclaim deeds. 


AppeaL by plaintifis from Bone, J., at October Term, 1937, of 
Oraner. Affirmed. 


Graham & Eskridge for plaintiffs, appellants. 
Bonner D. Sawyer and Brooks, McLendon & Holderness for defend- 
ants, appellees, 


ScHenck, J. This was an action heard upon an agreed statement 
of facts, wherein the plaintiffs seek an injunction against the defendants 
committing waste upon a certain tract of land. 
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The defendant Pearl Stewart claims title to the lands in controversy 
by virtue of a deed to her from Ara McDade Satterfield and her hus- 
band, J. D. Satterfield. Ara McDade Satterfield claimed title to said 
land by virtue of quitclaim deeds from her sisters, Corinna McDade and 
Ida McDade Chandler and her husband, S. T. Chandler, and the will of 
her late father, A. J. McDade. 

The will of A. J. McDade contains the following: 

“Item 2. I give and devise to my wife, Cornelia McDade, and daugh- 
ters, Corinna McDade, Ara McDade and Ida McDads, all of the tract 
of land whereon I now live (after the lot in Item 1 is eut off to Fletcher 
McDade.) This tract contains about 240 acres, inc. uding the Burch 
place, the same to remain undivided during the term of the natural life 
of my wife, Cornelia, and if at her death anyone of my daughters, 
Corinna McDade, Ara McDade and Ida McDade, should be unmarried, 
then said place shall still remain undivided as their home as long as they 
remain single. But after the death of my wife Cornelia McDade, and 
the marriage or death of my daughters, Corinna McDade, Ara McDade 
and Ida McDade, then said place shall be sold and diviced equally among 
them, their heirs and assigns.” 

The land in controversy is a part of the land described in the foregoing 
item of the will of A. J. McDade. Cornelia McDade, widow of A. J. 
McDade, died prior to December, 1926. Corinna McDade has never 
married. Ida McDade married 8. T. Chandler and Ara McDade mar- 
ried J. D. Satterfield. The plaintiffs are the childrer. of Ara MeDade 
Satterfield, who died in 19382. 

In December, 1926, Corinna McDade (unmarried), Ara McDade 
Satterfield, and Ida McDade Chandler agreed to discontinue the use of 
the land referred to in Item 2 of their father’s will as a home for them- 
selves, or any of them, and to divide the same so that each of the sisters 
might enjoy the use of that part of the land allotted to them individ- 
ually as their sole and separate property, and in accorc| with said agree- 
ment exchanged quitclaim deeds among themselves, conveying to each a 
one-third of the land, said deeds being joined in by the husbands of 
Ara and Ida, respectively. 

In March, 1930, Ara McDade Satterfield and her husband, J. D. 
Satterfield, made a deed to Pearl Stewart for the one-third of the land 
quitclaimed to her by her sisters. 

It is the contention of the plaintiffs that their mother, Ara McDade 
Satterfield, and her sisters took only contingent remainders in the land 
deseribed in Item 2 of the will of A. J. McDade—the contingency being 
that they lived until all three of them were married—and were without 
power to divide the land among themselves, and the quitelaim deeds 
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exchanged among the sisters passed no title, and, therefore, the deed of 
their late mother, Ara McDade Satterfield, and her husband to Pearl 
Stewart was void; and that they, the plaintiffs, as children of their 
deceased mother, are contingent remaindermen under the will of A. J. 
McDade, and that their title would become vested should they live until 
the marriage or death of Corinna McDade. 

It is the contention of the defendants that under Item 2 of the will of 
A. J. McDade his three daughters, Corinna, Ara, and Ida, took vested 
remainders, to be enjoyed after the life estate of their mother, the wife 
of the testator, and that upon the death of their mother their right of 
possession became absolute, subject to the right of Corinna, who has 
never married, to have the land remain undivided as a home so long as 
she remained single. 

With the contention of the defendants we agree. The law favors an 
early vesting of title and, unless there is expressed a clear purpose to 
the contrary, the title vests at the death of the testator. Witty v. Witty, 
184 N. C., 375. 

Since the daughters of A. J. McDade, Corinna, Ara, and Ida, took 
vested remainders, they were empowered to convey valid titles among 
themselves, so they could hold their respective interests in severalty, and 
since Ara McDade Satterfield, by virtue of the quitclaim deeds ex- 
changed by her and her sisters, held her interest in the land in severalty, 
her deed conveyed to Pearl Stewart a fee simple title thereto. 

The right of Corinna, who is unmarried, to have the land remain 
undivided as a home so long as she remained single was a personal right, 
which she surrendered by executing the quitclaim deeds exchanged by the 
sisters. Sides v. Sides, 178 N. C., 554. 

The provision that the land should be sold after the death of the life 
tenant and upon the death or marriage of the three daughters, and the 
proceeds divided equally among said daughters, their heirs and assigns, 
cannot be held to delay the vesting of the title in said daughters. Witty 
v. Witty, supra. 

The trial judge was of the opinion that Pearl Stewart was the owner 
in fee simple of the land described in the deed from Ara McDade Satter- 
field and her husband, and that the action should be dismissed at the cost 
of the plaintiffs, and so adjudged. We concur with the opinion of his 
Honor, and his judgment is therefore 

Affirmed. 
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STATE v. MARVIN HANFORD. 
(Filed 5 January, 19388.) 


1. Intoxicating Liquor § 9c—Evidence that liquor was found in defend- 
ant’s home in room rented to third person held insufficient for jury. 


Evidence that fifteen gallons of intoxicating liquor were found in de- 
fendant’s home in a room rented by defendant to a third person, without 
evidence that defendant had any control over the whiskey in the room or 
knew that it was there is insufficient to be submitted to the jury on a 
charge of having possession of intoxicating liquor for tne purpose of sale, 
and the action is remanded for judgment as of nonsuit. C. 8., 4648. 


2. Constitutional Law § 14: Criminal Law § 43—Evidence of result of 
search of premises embraced in warrant before alteration is competent. 


Where an officer alters a search warrant by inserting another name in 
addition to the name appearing in the warrant when issued, but searches 
only the room rented by the person whose name origina ly appeared in the 
warrant, the search does not exceed the authority under the valid war- 
rant, and evidence of the results of such search is competent. Ch. 339, 
see. 614, Public Laws of 1987. 


APPEAL by defendant from Sink, J., at October Special Term, 1937, 
of ALAMANCE. Reversed. 

The defendant was tried at the October Special Term, 1937, of the 
Superior Court of Alamance County on a criminal warrant which was 
issued by a justice of the peace of said county on a duly verified com- 
plaint that “on or about 3 July, 1937, Marvin Hanford willfully and 
feloniously did have in his possession, illegally, fifteen (15) gallons of 
intoxicating liquor for the purpose of sale, contrary to the form of the 
statute and against the peace and dignity of the State.” 

He was first tried and convicted on said warrant in the general county 
court of Alamance County. He appealed from the judgment of the 
general county court to the Superior Court of Alamance County, in 
which court the action was tried de novo, as provided by statute. 

At the close of the evidence for the State, the defendant moved for 
judgment dismissing the action as of nonsuit. The motion was denied, 
and defendant excepted. No evidence was introduced by the defendant. 

The evidence was submitted to the jury, who returned a verdict that 
the defendant is “guilty of having whiskey in his possession for the 
purpose of sale.” 

From judgment on the verdict the defendant appealed to the Supreme 
Court, assigning errors in the trial and in the judgment. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
John J. Henderson for defendant, 


“1 
Ha 
=~] 


N.C] FALL TERM, 1937. 





STATE wv. HANFORD. 





Connor, J. On 8 July, 1987, on the complaint of a police officer of 
Alamance County, which was duly verified, a justice of the peace of 
said county issued a search warrant by which the said officer was author- 
ized to search the premises of one Lacey Scott, located on a public road, 
near the town of Burlington, in said county, for intoxicating lquor 
alleged to be in the possession of the said Lacey Scott on said premises. 
After the said warrant had been issued, and before it was served, the 
officer, without notice to the justice of the peace and without his author- 
ity, inserted in both the complaint and the warrant the name of the 
defendant Marvin Hanford. The name of Lacey Scott, which appeared 
in the complaint and in the warrant when the warrant was issued by 
the justice of the peace, was not erased from either the complaint or the 
warrant. 

The officer went to the home of the defendant Marvin Hanford, and 
after advising him and Lacey Scott, both of whom were at defendant’s 
home, that he had the warrant, authorizing him to search their premises, 
the officer proceeded to search the house of the defendant Marvin Han- 
ford, and a room in said house, which was occupied by Lacey Scott. 

In a back room in defendant’s house the officer found fifteen gallons 
of whiskey and twenty empty cases. This room was occupied by Lacey 
Seott, to whom the defendant Marvin Hanford had rented the room. 
The doors to the room were closed, but were not locked, at the time of 
the search. Both Lacey Scott and the defendant Marvin Hanford told 
the officer that the whiskey was the property of Lacey Scott. There was 
no evidence tending to show that the defendant Marvin Hanford had any 
control over the whiskey found in Lacey Scott’s room, or that he knew 
that the whiskey was in the room. In the absence of such evidence, 
there was error in the refusal of the court to allow defendant’s motion 
for judgment dismissing the action as of nonsuit. 

There was no evidence tending to show that the officer searched the 
premises of the defendant Marvin Hanford, under the search warrant 
in his possession at the time he went to defendant’s home. He searched 
only the premises of Lacey Scott, as he was authorized to do under a 
valid search warrant. The evidence tending to show the results of such 
search was not Incompetent under the provisions of section 614 of 
chapter 339, Public Laws of North Carolina, 1937. The evidence was 
competent, but not sufficient to show that the whiskey found in the room 
which the defendant had rented to Lacey Scott was in the possession of 
the defendant. 

The action is remanded to the Superior Court of Alamance County 
for judgment in accordance with this opinion. C. S., 4648. The 
judgment is 

Reversed. 
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STATE v. J. CLYDE RAY. 


(Filed 5 January, 1938.) 


1. Criminal Law § 63— 


The Superior Court has the power in proper instances to suspend judg- 
ments and executions of judgments upon just and reasonable terms, and 
to impose sentence and execute a judgment upon determination that the 
conditions imposed had been breached. 


2. Same—Defendant consenting to terms wpon which execution is suspended 
may not complain of execution of sentence upon breach of terms. 
Defendant charged with embezzlement entered a plea of forcible tres- 
pass, and thereupon prayer for judgment was continued upon condition 
that he pay certain sums into court at stated intervals, and at a subse- 
quent term it was determined that he had not complied with the previous 
order, and sentence was imposed with provision that it be suspended upon 
substantially the same conditions. Thereafter, the judge of the Superior 
Court, at term, found that defendant had breached the terms upon which 
sentence was suspended, and adjudged that the sentence be executed. 
Held: Defendant, having pleaded guilty of the misdemeanor, and having 
consented, or at least having offered no objection to the conditions upon 
which the prayer for judgment was continued and the execution of the 
judgment suspended, respectively, cannot complain of the order that the 
sentence be executed upon his breach of the conditions. 


8. Criminal Law § 56— 

Where defendant, charged with a felony, enters a p.ea of guilty of a 
misdemeanor which is accepted by the State, his motion in arrest of judg- 
ment for defect in the indictment charging the felony cannot be sustained, 
the sentence being based upon his voluntary plea and not upon the indict- 
ment for a felony. 

4, Attorney and Client § 12— 


Where an attorney, charged with embezzlement, pleads guilty of forcible 
trespass and consents to the revocation of his license, he may not there- 
after object to the revocation on the ground he had not been convicted of, 
or pleaded guilty to a felony. 


AppraL by defendant from Bone, J., at August Term, 1937, of 
OrancEe. Affirmed. 

The defendant, under indictment for embezzlement, at the August 
Term, 1935, of the Superior Court of Orange County, tendered a plea 
of guilty of forcible trespass which was accepted by the State. Henry 
A. Grady, Judge presiding, thereupon entered order “that prayer for 
judgment be continued on condition that defendant pay into the clerk’s 
office for the benefit of the heirs of John Malone, deceased, the sum of 
$500.00 at the August Term, 1936, $500.00 at the August Term, 1937, 
$2,000 at the August Term, 1938, and one-third costs at each August 
Term for three years.” 
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At the August Term, 1936, Clawson Williams, Judge presiding, 
entered an order in which it was recited that it was admitted by the 
defendant in open court that he had not paid the money as required by 
the order of Judge Grady at the August Term, 1935, that the money he 
was required to repay represented funds he had wrongfully withheld and 
expended, and that he voluntarily consented that his license to practice 
law be revoked, and it was thereupon adjudged that defendant be sen- 
tenced to jail for not less than twenty-three nor more than twenty-four 
months, the prison sentence to be suspended upon condition that defend- 
ant pay into the office of the clerk $500.00 and one-third costs on or 
before 7 September, 1936, and $500.00 and one-third costs on or before 
August Term, 1937, and $2,000 and one-third costs on or before August 
Term, 1938, capzas and commitment to issue upon breach of the condi- 
tions named, upon motion of the solicitor and finding by the judge hold- 
ing the courts of the district that defendant had not complied with the 
conditions on which the sentence was suspended. 

At the August Term, 1937, upon motion of the solicitor, Walter J. 
Bone, Judge presiding, made the following findings: “Upon the evidence 
and the admission of the defendant in open court, through his counsel, 
the court finds as a fact that the terms and conditions upon which the 
sentence heretofore imposed at the August Term, 1936, of this court 
was suspended, have been breached in that the defendant has failed to 
pay into the office of the clerk of the Superior Court of Orange County 
the sum of $500.00 and one-third of costs which he was required by the 
terms of the aforesaid judgment and sentence to pay.” It was thereupon 
adjudged that execution and commitment be issued on the judgment 
rendered at the August Term, 1936, and that defendant be committed to 
serve said sentence. 

From the judgment of Bone, J., at August Term, 1937, defendant 
appealed. 


Aittorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
LR. O. Everett and 8. M. Gattis, Jr., for defendant. 


Devin, J. The records of this Court disclose that the appellant was 
twice tried upon bills of indictment charging embezzlement, and that in 
each instance, upon appeal, a new trial was awarded. (S. v. Ray, 206 
N. C., 736, 175 8. E., 109; S. v. Ray, 207 N. C., 642, 178 S. E., 294.) 
Subsequently, it appears that at the August Term, 1935, the defendant, 
with the consent of the solicitor for the State, and the approval of the 
court, entered a plea of guilty of forcible trespass, and that prayer for 
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judgment thereon was, upon certain conditions, continued to August 
Term, 1936. At the August Term, 1936, it was found by the court that 
these conditions had not been complied with, and thereupon sentence was 
imposed, with the provision, however, that the sentence be suspended 
upon substantially the same conditions as those previously named, that is 
that he make certain payments in September, 1936, and certain other 
payments on or before August Term, 19387. At August Term, 1937, it 
was found by the court that defendant had breached the conditions upon 
which the execution of the sentence had been suspended, and it was 
adjudged that the jail sentence imposed by the previous judgment be 
put into execution. To the last mentioned judgment, rendered at August 
Term, 1937, defendant excepted and appealed. 

The power of the Superior Court to continue the prayer for judgment 
and to suspend the execution of a judgment, upon conditions, in proper 
cases and upon terms that are reasonable and just, and thereafter, upon 
determination that the conditions had been breached, to impose sentence 
and execute the judgment, has been upheld by this Court in numerous 
cases. S. v. Hilton, 151 N. C., 687, 65 S. E., 1011; 3. v. Hveritt, 164 
N.C., 399, 79 8. E., 274; 8S. v. Burnett, 174 N. C., 796, 93 S. E., 473; 
S. v. Hardin, 183 N. C., 815, 112 S. E., 593; S. v. Shepherd, 187 N. C., 
609, 122 S. E., 467; S. v. Edwards, 192 N. C., 321, 135 S. E., 37; 
Berman v. U. S., 82 Law Ed. (U.S.), 212. 

The defendant, having pleaded guilty of a misdemeanor, and having 
consented, or, at least, offered no objection to the conditions upon which 
the prayer for Judgment was continued, in the one instance, and the 
execution of sentence suspended in the other, is in nc position now to 
complain. 8.27. Crook, 115 N. C., 760, 20S. E., 518. 

The defendant’s motion in arrest of judgment, on account of defect in 
the bill of indictment for embezzlement, cannot be sustained, since he 
was neither tried nor sentenced under that bill nor for that offense. He 
entered a plea of guilty of a misdemeanor and this plea was accepted by 
the State and approved by the court, and it was upon this voluntary 
plea that the judgment appealed from was based. The defendant was 
represented by counsel and it is presumed that his rights were protected. 

Nor can the defendant complain of the revocation of his license to 
practice law. It was found by the court that this was done with the 
defendant’s consent. 

Upon a careful consideration of the record, we conclude that the judg- 
ment must be 

Affirmed. 
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MOSES SHAPIRO, ADMINISTRATOR OF THE ESTATE OF BRANTLEY MOSS, 
DECEASED, ¥. CITY OF WINSTON-SALEM anp MASTEN HAWKES. 


(Filed 5 January, 1988.) 


Municipal Corporations § 13—~City held not liable for injury inflicted by 
its truck driver while working on W. P. A. project. 


Defendant municipality sponsored a W. P. A. project for municipal park 
improvement and agreed to contribute a stated sum of money, and trucks 
and drivers for the equivalent of 400 hours, and the city retained sufficient 
supervision to assure that the work was done as provided in the plans and 
specifications furnished by the city, but the entire work was under the 
control of the Works Progress Administration, and its employees had 
exclusive control over, and directed the workers in the performance of 
their job, including the city truck drivers while engaged on the project. 
A truck driver, furnished and paid by the city, inflicted a negligent injury 
while operating the city’s truck on the project. Held: The truck driver 
was not, at the time, an employee of the city within the meaning of the 
doctrine of respondeat superior, and the city not being liable for the 
injury under the doctrine, it is not necessary to determine whether the 
improvement of the park was a governmental function so as to absolve 
the city of liability in any event. 


Apprat by plaintiff from Clement, J., at September Term, 1937, of 
Forsytu. Affirmed. 

This is a civil action, instituted by the plaintiff to recover damages 
for the alleged wrongful death of his intestate, Brantley Moss. The 
Works Progress Administration, an agency of the Federal Government, 
adopted as one of its projects the improvement of Hanes Park, which 1s 
a public park and playground owned by the city of Winston-Salem. 
Within the park is located an elementary school, the high school gym- 
nasium, baseball diamond, a football field, a race track, bridges and 
walks, and other park improvements. It is used to a large extent as a 
playground connected with the elementary school and the Richard J. 
Reynolds High School. The W. P. A. project provided for improve- 
ments to the tennis courts and race track, three bridges, the planting of 
shrubbery, improvements to the football and baseball fields, improve- 
ment of about two miles of walks and paths, the terracing and improve- 
ment of a small creek and other open drains and the raising of the level 
of some of the land. 

The city of Winston-Salem was the sponsor for the project and agreed 
to contribute $1,200 to the total cost of the project. As a part of its 
contribution the city agreed to contribute 50 truck days of eight hours 
each; that is to say, it agreed to furnish a truck and driver, or trucks 
and drivers, for an equivalent of 400 hours. 


152 IN THE SUPREME COURT. [212 


SHAPIRO v. WINSTON-SALEM. 


hr a PN ya 


The entire work was under the control of the Works Progress Admin- 
istration organization, there being an area engineer, a general foreman, 
and other subofficials in charge. The work was being done, however, in 
accord with plans and specifications furnished by the city, and city off- 
clals exercised that degree of supervision necessary to assure the city that 
the work was being done as provided in the plans and specifications. 
The city officials exercised no control over the employees doing the work. 
Employees furnished by it worked under the supervision and direction 
of the W. P. A. officials. 

The defendant Masten Hawkes, an employee of the city and upon its 
pay roll, on 16 March, 1936, was sent with a city truck by an official of 
the city of Winston-Salem to report to the W. P. A. officer in charge of 
the project to work in compliance with the agreement of the city to 
furnish “50 truck days.” He proceeded to work in connection with the 
project under the supervision and direction of the officials of the Works 
Progress Administration. During the course of his work he backed a 
truck into and against plaintiff’s intestate, inflicting fatal injuries. The 
evidence 1s amply sufficient to sustain a finding that the death of plain- 
tiff’s intestate was caused by the negligence of Hawkes. 

At the conclusion of all the evidence, the city of Winston-Salem re- 
newed its motion to dismiss as of nonsuit. Thereupon the plaintiff sub- 
mitted to a judgment of voluntary nonsuit as to Masten Hawkes and the 
court allowed the motion of the city. Judgment of involuntary nonsuit 
was entered as to the city of Winston-Salem, to which the plaintiff ex- 
cepted and appealed. 


Hoyle C. Ripple for plaintiff, appellant. 
Ratcliff, Hudson & Ferrell for defendant city of Winston-Salem, 
appellee. 


BarnuiLu, J. It may be that if necessary the Court would take 
judicial notice of the plan under which a duly constituted agency of the 
Federal Government operates. In this case, however, it is not necessary 
for us to do so. The record sufficiently discloses the plan under which 
the Works Progress Administration was improving Hanes Park, which 
belongs to the city of Winston-Salem. The uncontradicted evidence dis- 
closes that the defendant Masten Hawkes was on the pay roll of the city 
of Winston-Salem at the time of the occurrence complained of, which 
resulted in the death of the plaintiff’s intestate. It also discloses, how- 
ever, that at said time he was working under the supervision, control 
and direction of the officials of the Works Progress Administration, and 
that the city was without authority to give him orders or direction as 
to the manner or method in which he should perform the work then 
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being done. While the truck being operated by him was likewise the 
property of the city, the evidence also discloses that this truck was at 
the time in the custody of the W. P. A. and was being used under its 
direction. Under these circumstances the doctrine of respondeat superior 
as between the defendant Hawkes and the city of Winston-Salem does not 
apply. While it was an unfortunate occurrence, the city is in nowise 
liable in damages for the death of plaintiff’s intestate. 

As we are of the opinion that Masten Hawkes was not the servant of 
the city of Winston-Salem at the time he caused the death of plaintiff’s 
intestate in the sense that would impose lability upon the city, it is 
unnecessary for us to discuss the question presented as to whether the 
improvement of Hanes Park was a governmental function such as would 
absolve the city in any event. 

The judgment below is 

Affirmed. 





J.D. RAGAN v. MAGNOLIA RAGAN. 
(Filed 5 January, 1938.) 


1. Appeal and Error § 20b— 

Where it is patent that the judgment as certified used the word “de- 
fendant” where the word “plaintiff” was intended, resulting in an incon- 
sistent and meaningless judgment, it is the duty of the trial court to 
correct the record to speak the truth, either on application or ex mero 
motu, 

2. Appeal and Error § 3a— 

Where by error the judgment of the court directs “defendant” to pay 
money into court for the benefit of defendant, plaintiff is not the injured 
party on the record as certified, and his appeal will be dismissed. C. S., 
632. 

3. Pleadings § 23: Divorce § 5— 


Where appeal from an order granting alimony pendente lite is dis- 
missed, defendant may thereafter apply for permission to amend her 
answer setting up a cross action for divorce a@ mensa et thoro to meet 
plaintiff’s objection to the verification. C. S., 1661. 


Appa by plaintiff from Williams, J., at September Term, 1937, of 
DuRHAM. 

Action for absolute divorce, and cross action for divorce a mensa 
et thoro and for alimony pendente lite. 

The complaint, duly verified, alleged that plaintiff and defendant were 
married in June, 1935; that a few days thereafter defendant abandoned 
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plaintiff without Just cause and “has been guilty of adulterous relations 
with numerous persons whose names are at present urknown to plain- 
tiff.” 

Defendant filed answer in which she denied the material allegations of 
the complaint except the fact of her marriage to plaintiff on 24 June, 
1935; and set up cross action for divorce from bed and. board from the 
plaintiff on the ground of “cruel and inhuman treatment” by plaintiff, 
of acts and conduct of plaintiff which “made her life burdensome and 
unbearable” and of being “maliciously turned out of her home” by plain- 
tiff. Defendant further alleged that “she has no property or income 
sufficient for her livelihood and to aid her in defending her action and 
protecting her good name”; and that plaintiff has considerable property 
and income ample to support defendant and defray the expenses of her 
action. Upon these allegations she prayed that plaintiff’s action be 
dismissed, that she be granted decree of divorce from bed and board; 
and that she be allowed reasonable attorney’s fees and other expenses 
in defending her action and alimony pendente lite. The answer is 
verified as provided in C. S., 529, and not in conformity with C. S., 1661. 

After notice, the motion of defendant for alimony pendente lite was 
heard by the presiding judge who, upon hearing the evidence presented 
by affidavits and pleadings, “finds the facts to be, for the purpose of this 
motion, substantially as set out in the defendant’s answer and cross 
action, as alleged therein, as fully as if incorporated herein in detail”; 
and that the plaintiff owns property of the assessed value of $3,000, 
which is its reasonable value, subject to mortgage of $125.00. Upon 
these findings of fact, the court rendered the following judgment: “It is 
therefore considered, ordered, and adjudged by the court that the defend- 
ant pay into the office of the clerk of the Superior Court of Durham 
County the sum of $75.00 on or before 1 October, 1937, $50.00 of said 
amount for Messrs. McDonald and Bennett, attorneys for the defendant, 
and $25.00 for the use of the defendant and her benefit. and that there- 
after, on the first day of each month the defendant shall pay into the 
office of the clerk of the Superior Court of Durham County the sum of 
$15.00 per month pending the final trial and determination of this 
action.” 

From judgment as signed the plaintiff appealed to the Supreme Court, 
and assigned error. 


J. W. Barbee for plaintiff, appellant. 
Bennett & McDonald for defendant, appellee. 


Winzorneg, J. The judgment below, as certified to this Court, is 
wholly inconsistent with the findings of fact, and is meaningless. The 
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defendant, who is the moving party, is ordered to pay the allowance to 
herself. Patently the word “defendant” as it first appears therein was 
inadvertently and erroneously used for the word “plaintiff.” However, 
be that as it may, it is the duty of the court below, and not ours, on 
application, or ex mero motu, to correct the record to speak the truth, 
and to make entries nunc pro tunc that were certainly intended to be 
made, but omitted by mistake, accident, or inadvertence of the court. 
Such authority is essential. Wall v. Covington, 83 N. C., 144; Strick- 
land v. Strickland, 95 N. C., 471; Cook v. Moore, 100 N. C., 294,68. E., 
795; Brooks v. Stephens, 100 N. C., 297, 6S. E., 81; Durham v. Cotton 
Mills, 144 N. C., 705, 57 S. E., 465; 8. v. Brown, 203 N. C., 518, 166 
S. E., 396. 

On the face of the judgment, the plaintiff is not the party aggrieved— 
and is not, therefore, entitled to appeal. C.S., 632. 

The defendant may find it expedient to apply to the court for permis- 
sion to amend her answer and the verification thereof to meet objections 
made on this appeal. Moore v. Moore, 130 N. C., 383, 41 8. E., 948; 
Martin v. Martin, 180 N. C., 28, 40 S. E., 822; Nichols v. Nichols, 128 
N. C., 108, 38 S. E., 296; C. S., 1661. 

The appeal will be 

Dismissed. 





P. E. YOUNG v. 8S. I. LEVIN, 
(Filed 5 January, 1938.) 


1. Damages § 10—Charge held erroneous as including for jury's consid- 
eration elements of damage not supported by allegation or evidence. 
The only allegations and evidence on the issue of damages were to the 
effect that at the time of the assault complained of, plaintiff was suffering 
from a disease and that the assault greatly aggravated plaintiff’s condi- 
tion and that plaintiff’s health had been damaged thereby in a large sum. 
Held: A charge that the jury might consider plaintiff’s mental and physi- 
cal pain and medical and hospital expenses on the issue of actual damage 
is error, such elements of damage not being supported by allegation or 
evidence. 


2. Appeal and Error § 39e— 


Where a charge erroneously includes for the jury’s consideration ele- 
ments of damage not supported by allegation or evidence, a new trial will 
be awarded, since it may not be determined on appeal whether the verdict 
was affected by the error. 


AppgEaL by defendant from Hill, Special Judge, at May Term, 1937, 
of Atamancr. New trial. 


756 IN THE SUPREME COURT. [212 
YouNG v. LEVIN. 


This is a civil action to recover damages for personal injuries alleged 
to have been proximately caused by an unlawful assault upon the plain- 
tiff by the defendant. 

The plaintiff’s evidence tended to show that on 6 September, 1935, the 
plaintiff went to a building owned by the defendant to remove scales 
which belonged to the plaintiff, that in removing the scales plaintiff 
overlooked and left in the building a draft rod, a part of the scales, that 
plaintiff returned to the defendant’s office to procure the draft rod, and 
when he notified defendant he had come for the rod defendant informed 
him he could not have the rod until he (plaintiff) had repaired the open- 
ing left in the floor of the building from which the scales had been taken, 
that an argument ensued between the plaintiff and defendant, and that 
defendant seized plaintiff about the throat and choked him; that a skin 
disease, known as psoriasis, from which the plaintiff was suffering, was 
greatly aggravated by the assault, and that the plaintiff was thereby 
hindered and stopped in his work, and required to expend money for 
treatment. 

The defendant’s evidence tended to show that he was in lawful posses- 
sion of the draft rod, and that he did no more than was reasonably neces- 
sary to defend and maintain such possession, and only touched the coat- 
tail of the plaintiff in making such defense, and in no way injured the 
plaintiff. 

The issues were answered in favor of the plaintiff, ard from judgment 
in accord with the verdict, the defendant appealed, assigning errors. 


John J, Henderson for plaintiff, appellee. 
Louis C, Allen for defendant, appellant. 


Scupenck, J. The defendant’s eleventh exceptive assignment of error 
is to the following excerpt from the charge: 

“The court instructs you if the plaintiff is entitled to recover actual 
damages in this case, he would be entitled to recover such sum as you 
find from the evidence, and by its greater weight, represents actual or 
compensatory damages sustained by him in consequence of and as the 
proximate result of defendant’s wrongful, unlawful conduct. In a case 
of this nature these damages are understood to embrace and include a 
fair and reasonable compensation for any physical injury, if plaintiff 
has sustained any such injury, a fair and reasonable zompensation for 
mental and physical pain and suffering, if plaintiff bas sustained any 
such; and doctors, hospital, and medical expenses, if the plaintiff has 
sustained any such, and at the time of the injuries complained of in the 
action being tried if the plaintiff was suffering from a previous injury 
or a previous disease, and that injury or that disease was aggravated and 


at 
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increased by the defendant’s wrongful conduct in the action being con- 
sidered by the jury, then the jury would have the right to take into con- 
sideration such increased or aggravated condition, and allow a fair or 
reasonable compensation for that, Be 

This assignment of error must be sustained, since there is neither alle- 
gation of nor evidence tending to prove that the plaintiff endured any 
mental pain or suffering, or sustained any expense of doctors or hospitals 
as the result of the alleged assault. Smith v. R. #., 126 N. C., 712, and 
cases there cited. 

The only element of actual damages alleged is, “That in the condition 
aforesaid (suffering from psoriasis) the vicious attack made upon this 
plaintiff by the defendant resulted in severe, serious, and permanent 
injury, in that it greatly aggravated, accentuated, and accelerated plain- 
tiff’s condition,” and the general allegation, “That by reason of the 
assault hereinbefore set forth, plaintiffi’s health has been damaged as 
hereinbefore set out in the sum of at least $5,000.” 

The only evidence of actual damage is the plaintiff’s testimony as 
follows: “This occurrence there in Mr. Levin’s office aggravated my 
condition. I don’t know how to explain its effect on my nervous system. 
Fear and excitement will make it spread. JI was much better in 1935, 
due to the treatments. Since this assault, I have had a very hard time 
to control the condition. I have not been able to control 1t. My con- 
dition has gotten very much worse. It is very itching. You can see 
all these scars and eruptions. About eighty per cent of my body is 
involved by this disease. At the time of this occurrence only about 
thirty per cent of my body was involved. Since the time of this occur- 
rence my nervous condition has been so bad that I have found it hard to 
carry on my business and the treatment to my disease is not effective. 
By reason of that I have been hindered or stopped in my work. I have 
been required to expend money for treatment.” 

The foregoing allegations and evidence do not sustain the charge that 
plaintiff could recover for mental suffering, or for expenses of doctors 
or hospitals. 

While, as was said in Worley v. Logging Co., 157 N. C., 490, wherein 
it was held error to charge the jury that they could consider as an ele- 
ment of damage loss of mental powers of the plaintiff when there was 
no evidence of such loss, it may be doubtful that the verdict was affected 
thereby, we cannot say it was not, and under the authorities in this State 
the instruction was erroneous. 

For the error assigned there must be a 

New trial. 
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STATE v. HOLMES PETERSON. 
(Filed 5 January, 19388.) 


1. Automobiles § 32e—Evidence held to sustain conviction of second 
degree murder resulting from reckless operation of truck. 


Evidence that defendant, while intoxicated, drove a truck at an exces- 
sive speed, ran off the highway, through a yard fence and parallel to the 
highway for a distance of 122 feet, knocking down a tive-inch maple, an 
eight-inch telephone pole, a nine-inch guy pole, and hit deceased, causing 
fatal injuries, 7s held sufficient to sustain a conviction of second degree 
murder. 


2. Automobiles § 32d— 


Testimony of speed of truck a quarter of a mile from the scene of the 
accident held competent on authority of 8S. v. Leonard, 195 N. C., 242. 


3. Criminal Law § 44c—Failure of defendant to deny accusation of 
drunken driving held competent as implied admission, 

Testimony that defendant was accused immediately after the fatal 
accident with driving while drunk and that he failed to make satisfactory 
answer or denial held competent as an implied admission, and testimony 
of declarations later made by defendant which were nor responsive to the 
accusation and were not addressed to the accuser, cannot be held compe- 
tent as a denial of the accusation. 


4. Criminal Law § 81c—Error must be prejudicial in order to entitle de- 
fendant to a new trial. 

In this appeal from a conviction of second degree murder resulting 
from the reckless operation of a truck, which was driven off the highway 
for some distance and struck deceased while she was standing in her 
yard, defendant excepted to the exclusion of testimoay that after the 
accident he asked to telephone officers about an automobile which he 
contended ran him off the road, causing the accident. There was plenary 
evidence that defendant was driving drunk and at an excessive speed. 
Held: The exclusion of the testimony cannot be held for reversible error, 
since the testimony, without more, does not show that the fatal accident 
was not the result of defendant’s culpable negligence even if he were 
forced off the road, and therefore could not have affected the verdict. 


AppEaL by defendant from Alley, J., at August Term, 1937, of 
YANCEY. 

Criminal prosecution, tried upon indictment chargirg the defendant 
with the murder of Mrs. S. J. Brown. 

The evidence on behalf of the State tends to show that on the after- 
noon of 24 April, 1937, the defendant was driving a Chevrolet lumber 
truck on Highway No. 69, traveling west from Burnsville; that as he 
approached the home of Stonewall Brown, and about 14 mile therefrom, 
he was driving at the rate of 75 miles an hour (object:on; exception) ; 
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that 122 feet east of the Brown home the truck left the highway, and 
when it came to a stop, the yard fence in front of the house was knocked 
down, two or three posts were uprooted, one 5-inch maple tree (in yard), 
one 8-inch telephone pole, and one 9-inch guy pole were cut down, the 
truck was wrecked, and Mrs. Brown was killed. The width of the road 
at this point is 23 feet, including shoulders; the fence in front of the 
Brown home was 18 feet from the hard surface. The body of the de- 
ceased was found 52 feet from the front gate in the ditch line behind the 
truck. It is further in evidence that the defendant was drunk, or under 
the influence of intoxicating liquor; that three whiskey bottles were 
found at the scene—two of them at the truck and one of these had about 
two inches of whiskey in it. 

Just after the wreck, Gus McFalls saw the defendant standing in the 
road. He inquired of him, “Who did this?” His answer was, “I was 
driving the truck.” McFalls then said to the defendant: “You are 
drunk, aren’t you? I can smell liquor on you.” His reply was, “Whis- 
key nothing,” and that js all he said. 

The defendant sought to show that he asked some of the Brown chil- 
dren if they had a telephone, that he wanted to call the officers and have 
them get the automobile that drove him off the road. (Objection sus- 
tained. ) 

Two young men were riding with the defendant in the truck, and they 
both testified that the defendant was not driving at an excessive rate of 
speed; that he was not drunk, though he had been drinking during the 
course of the day; and that just prior to the wreck an approaching car 
driven at a high rate of speed crowded the defendant’s truck off the 
highway. 

The defendant was not examined as a witness at the trial. 

Verdict: Guilty of murder in the second degree. 

Judgment: Imprisonment in the State’s Prison for a term of 7 years. 

The defendant appeals, assigning errors. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
Charles Hutchins, EL. L. Briggs, and Bill Atkins for defendant. 


Stacy, C. J. This case is controlled by the decision in 8S. v. T'rott, 
190 N. C., 674, 180 S. E., 627, where a conviction of second degree 
murder, resulting from the reckless operation of an automobile, was 
upheld, and S, v. Leonard, 195 N. C., 242, 141 S. E., 736, where the 
verdict was guilty of manslaughter. 

The Leonard case, supra, is direct authority for the admission of the 
evidence tending to show the speed of the truck a quarter of a mile from 
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the scene of the wreck. Its excessive speed at the time of the crash 1s 
demonstrated by the mute evidence of destruction and ceath. Likewise, 
the evidence of intoxication is plenary. 

The defendant says he was not permitted to show an effort on his part 
to telephone the officers about the automobile which drove him off the 
road. It is uncertain from the record whether this evidence was before 
the jury or not, but if excluded, the exception is without merit. 8. v. 
Wilson, 205 N. C., 376, 171 S. E., 838. The request, if made, was not 
a part of the conversation which the defendant had with the witness 
Gus McFalls. 8S. v. Portee, 200 N. C., 142, 156 8S. E., 783. Nor 
does it tend to show a justifiable homicide. S. v. Hdwards, 211 
N. C., 555, 191 S. E., 1, cited by defendant, is inapplicable. Non 
constat that the defendant could not have avoided the injury even if he 
were crowded off the road. This evidence, without more, would not have 
affected the verdict. The foundation for the application of a new trial 
is the allegation of prejudice arising from error. S.v. Beal, 199 N. C., 
278, 154 S. E., 604. 

The remaining exceptions are equally untenable. They have all been 
examined; none is of sufficient moment to warrant a disturbance of the 
trial. 

The verdict and judgment will be upheld. 

No error. 





W. E. BULLOCK v. THE NORFOLK & WESTERN RAILWAY COMPANY. 


(Filed 5 January, 1988.) 


1. Railroads § 9— 

Evidence that defendant railroad company failed to give timely warning 
of the approach of its train to a grade crossing on its main line by signals 
or lowering the gates maintained at the crossing, or otherwise, is suffi- 
cient to be submitted to the jury on the issue of negligence. 


Where the gates maintained by a railroad company at a grade crossing 
are raised, the traveling public may assume that the crossing is clear and 
that they may enter the crossing in safety. 


3. Same—Pedestrian struck at crossing held barred by contributory negli- 
gence in failing to look in direction from which train approached. 

Plaintiff entered a grade crossing on foot while the gates were raised, 

but was watching a shifting engine on one of the fourteen tracks, when 

he stepped on the main line track and was struck by defendant’s train 

approaching the crossing from the opposite direction without ringing the 

bell or giving any signal. Plaintiff testified that he could have seen the 
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train which struck him in time to have avoided injury if he had looked in 
the direction from which it approached. Held: Plaintiff’s contributory 
negligence bars recovery as a matter of law, plaintiff being required to use 
reasonable care for his own safety notwithstanding the gates were raised 
at the time he entered the crossing. 


Apprat by plaintiff from Parker, J., at February Term, 1937, of 
Duruam. Affirmed. 

This is an action to recover damages for personal injuries which the 
plaintiff suffered when he was struck by a train owned and operated 
by the defendant on a grade crossing in the city of Durham. 

At the close of all the evidence the defendant moved for judgment as 
of nonsuit. The motion was allowed, and the plaintiff duly excepted. 

From judgment dismissing the action as of nonsuit the plaintiff ap- 
pealed to the Supreme Court, assigning error in the judgment. 


Jos. R. Patton, Jr., and John C. Harmon, Jr., for plaintiff. 
Whitwell W. Coxe and Guthrie & Guthrie for defendant. 


Connor, J. It is conceded that there was evidence at the trial of this 
action which was sufficient to show that the plaintiff was injured by the 
negligence of the defendant as alleged in the complaint. Johnson v. 
R. R., 205 N. C., 127, 170 8. E., 120. 

At the time the plaintiff entered upon the crossing the gates which 
the defendant maintained at the crossing as required by an ordinance 
of the city of Durham were raised. For this reason the plaintiff was 
justified in assuming that he could cross defendant’s tracks in safety. 
Oldham v. R. R., 210 N. C., 642, 188 S. E., 106. The evidence for the 
plaintiff tended to show that the defendant failed to give timely warn- 
ing, by signals or otherwise, of the approach of its train on its main line 
to the crossing. This evidence was sufficient to show that the defendant 
was negligent as alleged in the complaint. 

However, plaintiff knew that he would be required to pass over four- 
teen tracks of the defendant before he could reach a place of safety. 
Under these circumstances he was required to use reasonable care for 
his own safety while on the crossing, notwithstanding the gates were 
raised at the time he entered the crossing. He testified that if he had 
looked to his right before he stepped on the main line he could have 
seen defendant’s train approaching the crossing and could have avoided 
his injuries. As he stepped on the main line he was looking to his left, 
observing a switch engine which was standing on a sidetrack beyond 
the main line. He did not see the train which struck him until just 
before it hit him. If he had looked in the direction from which the 
train approached the crossing he could have seen it, notwithstanding the 
cars which were standing on the sidetracks to the east of the main line. 


762 IN THE SUPREME COURT. [212 


a A A 


TICKLE v. HOBGOOD. 


a 





By his failure to look to his right, before he stepped on the main 
line, plaintiff by his own negligence contributed to his injuries, and for 
that reason he cannot recover on this action damages for the injuries 
which he suffered when he was struck by defendant’s train on its main 
line at the crossing. immer v. Rh. R., 208 N. C., 198, 179 S. E., 753. 

There is no error in the judgment dismissing the action. 


Affirmed. 





G. W. TICKLE v. FRANK P. HOBGOOD, ADMINISTHATOR, ET AL. 
(Filed 5 January, 1938.) 


1. Appeal and Error §§ 37b, 40c— 
An application for a bill of particulars, C. 8., 534, or « motion to require 
a pleading to be made more definite and certain, C. 8., 537, is addressed 
to the discretion of the trial court, and his ruling thereon in the exercise 
of such discretion is ordinarily not reviewable, but it is error for the 
trial court to rule thereon as a matter of law without the exercise of 
discretion. 
2. Pleadings § 27— 
An application for a bill of particulars or a motion to require a plead- 
ing to be made more definite and certain is addressed to the discretion of 
the trial court, and it is error for the trial court to rule thereon as a 
matter of law without the exercise of discretion. 


BARNHILL, J., took no part in the consideration or decision of this case. 


AppeaL by defendant from Barnhill, J., at March Special Term, 1937, 
of ALAMANCE. 

Civil action by ultimate consumer to recover of manufacturer or 
bottler damages resulting from drinking bottled beverage containing 
noxious substance. 

Plaintiff alleges that on 9 May, 1936, he purchased a bottle of coca- 
cola, manufactured and placed on the market by the defendant, which 
contained some deleterious substance; that he became :]l from drinking 
part of its contents, and that he thereby sustained great injury and 
damage. 

Anticipating that the plaintiff would attempt to show other instances 
of deleterious substances discovered in like products, manufactured 
under substantially similar circumstances and sold by the defendant “at 
about the same time,” Hnloe v. Bottling Co., 208 N. C., 305, 180 8. E., 
582, the defendant seasonably asked for a bill of particulars of any 
such instances which the plaintiff proposed to show and rely upon to 
make out his case. 
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The court, “being of opinion that the defendant is not entitled to the 
order prayed for,” overruled defendant’s motion “as a matter of law 
and without exercise of the discretion vested in the court.” 

From the foregoing disposition of defendant’s motion he appeals, 
assigning error. 


Dameron & Young for plaintiff, appellee. 
J. Dolph Long and R. M. Robinson for defendant, appellants. 


Stacy, C. J. An application for a bill of particulars under C. 8., 534, 
or a motion to require a pleading to be made more definite and certain 
under 537, is addressed to the sound discretion of the trial court, and 
his ruling thereon, made in the exercise of such discretion, is not review- 
able on appeal, except perhaps in extreme cases. Temple v. Tel. Co., 205 
N. C., 441, 171 S. E., 630; 8. ». Bryant, 111 N. C., 693, 16 8. E., 326. 
Where however, as here, the court denies the motion as a matter of law, 
without the exercise of discretion, the defendant is entitled to have the 
application reconsidered and passed upon as a discretionary matter. 
Townsend v. Williams, 117 N. C., 330, 23 S. E., 461; S. ov. Puller, 114 
N. C., 885, 19 S. E., 797. For procedure in criminal cases see C. S., 
4613; 9. v. Wadford, 194 N. C., 336, 139 S. E., 608. 

Error. 


Barnuiiz, J., took no part in the consideration or decision of this 
case. 





UNEMPLOYMENT COMPENSATION COMMISSION er aL. y. O. T. 
KIRBY ET AL. 


(Filed 5 January, 1938.) 


Courts § 2b—Where statute creating state commission does not provide for 
appeal from its decisions, no appeal lies. 

The Superior Court has no jurisdiction to hear an appeal from the 
determination by the Unemployment Compensation Commission of the 
liability of an employer for contributions under the act, ch. 1, Public 
Laws, Extra Session 1936, since the act does not authorize an appeal, but 
the Superior Court is without authority to dismiss the proceeding, but 
should only dismiss the appeal. Whether the Unemployment Compensa- 
tion Commission is authorized to conduct hearing and to determine lia- 
bility of employers for contributions, quere. 


Appra. by plaintiff from Bone, J., at October Term, 1937, of Person, 
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Proceeding before Unemployment Compensation Commission to de- 
termine liability of respondents for contributions under ch. 1, Public 
Laws, Extra Session 1936. 

From finding and determination that respondents are subject to the 
provisions of the act (amounts not in dispute, if liability exists), the 
respondents appealed to the Superior Court of Person County. 

His Honor held that he was without jurisdiction to entertain the 
appeal (as no appeal in such cases is provided in the act, and the parties 
have not agreed that the attempted appeal may be treated as return to 
certiorart) and dismissed the proceeding, taxing each side with one-half 
the costs. 

From this ruling the Unemployment Compensation Commission ap- 
peals, assigning error. 


Adrian J. Newton, general counsel, and J, C. B. Ehringhaus, Jr., 
assistant counsel for plaintrff, appellant. 
No counsel appearing for defendant. 


Sracy, C. J. Whether the Unemployment Compensation Commission 
is authorized to conduct hearings and to determine the lability of em- 
ployers for contributions under ch. 1, Public Laws, Extra Session 1936, 
is not before us for decision. Conceding, without deciding, that such 
authority exists, the statute 1s silent upon the subject of any appeal from 
such determination. His Honor, therefore, was correct in holding that 
he was without jurisdiction to entertain the appeal. His reasoning is 
sound, but he inadvertently went beyond his authority in dismissing the 
proceeding. He should have dismissed the appeal and left it there. 

The cases cited by appellant, Higdon v. Light Co., 207 N. C., 39, 175 
S. E., 710, and 8. v. Carroll, 194 N. C., 37, 188 S. E., 839, are inappli- 
cable, as they deal with statutes providing for appeal without preserib- 
ing the procedure. Here no appeal 3s authorized. 

Modified and affirmed. 





WILL WEILL eEt au. v. C. L. WEILL ET At. 
(Filed 5 January, 19388.) 


1. Wills § 838c—-Remainder over to a class after life estate held to vest 
upon death of testator. 

The will in question provided that testator’s wife should have the 

income from his property, real and personal, for life, and at her death 

all her indebtedness should be paid, and the property divided equally 
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among testator’s sister and brothers, or their heirs. Held: The remainder 
over to the class vests upon the death of testator and not upon the death 
of the life tenant. 

2. Same— 


The law favors the early vesting of estates, and as a general rule a 
remainder over to a class after a life estate vests immediately upon the 
death of the testator, unless a contrary intent appears from the will. 


AppEAL by defendants from Grady, J., at November-December Term, 
1937, of Wayne. 

Civil action for construction of will and declaratory judgment, sub- 
mitted as controversy without action on agreed statement of facts. 

From judgment sustaining contention of plaintiffs the defendants 


appeal. 


Langston, Allen & Taylor for plaintiffs, appellees. 
D.C. Humphrey for defendants, appellants. 


Stacy, C. J. On the hearing the questions in difference and the mat- 
ters to be determined were properly made to depend upon the construc- 
tion of the following clause in the will of Vance M. Weill, late of Wayne 
County: 

“T will to my wife, Julia C. Weill, to have all the net income from 
all of my real and personal property her lifetime and at her death, after 
all her indebtedness is paid, all of my estate shall be divided among my 
sister and brothers equally or their airs.” 

The record states that Vance M. Weill died on 19 December, 1986, 
leaving him surviving his widow, Julia C, Weill, six brothers and one 
sister, and three nieces and one nephew, children of a deceased brother, 
all parties to the present proceeding. 

The matters submitted for determination turn upon whether the re- 
mainders created in the above clause of the will are vested or contin- 


gent. 
The plaintiffs say they are vested, 7.e., at the death of the testator the 
law called the roll of “sister and brothers . . . or their airs,” and 


those from the class who then answered take the estate by way of re- 
mainder, only the enjoyment being postponed until the death of the life 
tenant. Richardson v. Richardson, 152 N. C., 705, 68 8. E., 217; Power 
Co. v. Haywood, 186 N. C., 313, 119 S. E., 500. This is questioned by 
the defendants. The trial court held that the remainders are vested and 
that the trust agreement, so predicated, is a permissible use of the prop- 
erty, all the interested parties being signatory thereto. With this con- 
struction and declaration of the rights of the parties we agree. Trust 
Co. v. Lindsay, 210 N. C., 652, 188 S. E., 94. 
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The general rule is that a limitation by way of remainder to a class, 
following a bequest of the same property for life, vests immediately 
upon the death of the testator unless a contrary intent appear from the 
will. Waetty v. Wetty, 184 N. C., 375, 114.8. E., 482; Baugham v. Trust 
Co., 181 N. C., 406, 107 S. E., 431; Bowen v. Hackney, 136 N. C., 187, 
48S. E., 633. The law favors the early vesting of estates. Westfeldt 
v. Reynolds, 191 N. C., 802, 133 8. E., 168; Goode v. Hearne, 180 N. C., 
475,105 8. E., 5; Bank v. Murray, 175 N. C., 62, 94 8. E., 665. 

No question is presented by the plaintiffs inter se, or between the sis- 
ter and brothers of the testator on the one hand, anc his nieces and 
nephew on the other. It is agreed that as among the plaintiffs, if the 
remainders be vested, the division shall be per stirpes. Fulton v. Wad- 
dell, 191 N, C., 688, 182 S. E., 669; Bowen v. Hackney, supra. 

Upon the record as presented no reason appears for disturbing the 
judgment. 

Affirmed. 








STATE v. HENRY MOSLEY. 
(Filed 5 January, 19388.) 


Criminal Law § 77e: Homicide § 28—Case remanded for correction of 
record to show proper verdict of jury in this homicide prosecution. 


The record disclosed that the jury, in this homicide prosecution, re- 
turned a verdict simply of “guilty,” and in settling the case on appeal the 
trial court found that the clerk inadvertently failed to record the ques- 
tion by the court, “Guilty of what?” and the answer by the jury, “Guilty 
of murder in the first degree.” It did not appear that the judge’s findings 
were made in open court and in the presence of the deferidant, or that the 
record was corrected to speak the truth. Held: The cas2 is remanded on 
motion of the State for a correction of the record. 


AppraL by defendant from //arding, J., at May Term, 1937, of 
Forsytu. 

Criminal prosecution tried upon indictment charging the defendant 
with the murder of Clarence Black. 

Verdict: Guilty. 

Judgment: Death by asphyxiation, 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 

Phin Horton, Jr., John C. Wallace, and Richmond Rucker for de- 
fendant, appellant. 
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Winzorne, J. The record on appeal discloses that the verdict as re- 
corded is simply “Guilty.” However, in settling the case on appeal, the 
judge below finds as facts that when the jury announced its verdict of 
guilty the court said to the jury, “Guilty of what?” That the jurors 
answered for their verdict: “Guilty of murder in the first degree,” and 
that the clerk in writing the minutes inadvertently left out the said 
question and answer. Nevertheless it does not appear that the said 
findings of fact were made in open court, that the defendant was present 
in person, or that the records have been corrected to speak the truth. 

Motion of the State to remand the cause for correction of the record 
will be allowed in accordance with S. v. Brown, 203 N. C., 513, 166 
S. E., 396. 

Remanded, 





STATE v. JAMES SERMONS. 


(Filed 5 January, 1938.) 


Criminal Law § 80— 

Where defendant, convicted of a capital felony and allowed to appeal 
in forma pauperis, fails to make out and serve his statement of case on 
appeal within the time allowed, he loses his right to bring up the “case 
on appeal” and the appeal will be dismissed on motion of the Attorney- 
General after an examination of the record proper discloses no error on 
its face. 


Motion by State to docket and dismiss appeal. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
No counsel for defendant, 


Stacy, ©. J. At the September Term, 1937, of Forsyth Superior 
Court, the defendant herein, James Sermons, was tried upon an indict- 
ment charging him with the murder of one Carlile Miller, which re- 
sulted in a conviction of murder in the first degree and sentence of death 
by asphyxiation. From the judgment thus entered the prisoner gave 
notice of appeal to the Supreme Court and was allowed 40 days within 
which to make out and serve statement of case on appeal, and the solici- 
tor was given 30 days thereafter to prepare and file exceptions or 
countercase, but nothing has been done towards perfecting the appeal, 
albeit the prisoner was allowed to appeal in forma pauperis, and the 
time for serving statement of case on appeal has now expired. S. v. 
Brown, 206 N. C., 747, 175 S. E., 116. 
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Having lost his right to bring up the “case on appeel,” S. v. Moore, 
210 N. C., 686, the prisoner is in no position to resist the motion of the 
Attorney-General to docket and dismiss. S. v. Johnson, 205 N. C., 619, 
172, 8. E., 219; S. v. Rector, 203 N. C., 9, 164 S. E., 339. As is cus- 
tomary in capital cases, however, we have examined the record to see 
that no error appears upon the face thereof, such errors, if any, being 
cognizable sua sponte. S. v. Robinson, ante, 536. 

We have discovered no defect on the face of the record proper. S. 2. 
Edney, 202 N. C., 706, 164 S. E., 23; S. v. Hamlet, 206 N. C., 568, 174 
S. E., 451. 

Motion allowed. Appeal dismissed. 


‘9 








D. T. BAILEY, Z. L. TALTON, ano J. E. WOODALL v. CAROLINA POWER 
& LIGHT COMPANY, JOHNSTON COUNTY ELECTRIC MEMBERSHIP 
CORPORATION, J. W. WOODARD, SNEAD SANDERS, A. J. WHIT- 
LEY, JR., ano G. T. SCOTT, INDIVIDUALLY, AND AS DIRECTORS OF THE 
JOHNSTON COUNTY ELECTRIC MEMBERSHIP CORPORATION. 


(Filed 2 February, 1938.) 


1. Electricity § 11: Parties § 1: Contracts § 19—Nonmembers may not 
challenge validity of acts of directors of electric membership corpora- 
tion, 


This action was instituted to restrain a private power company and an 
electric membership corporation formed under the provisions of ch. 291, 
Public Laws of 1935, from entering into a contract under which the pri- 
vate company agreed to construct certain rural electric lines, and the 
membership corporation agreed not to construct parallel and competing 
lines. The trial court found, upon supporting evidence, that plaintiffs 
were not members of the electric membership corporation. Weld: By ex- 
press provision of sec. 11, ch. 291, Public Laws of 1935, no person, al- 
though a member of the community proposed to be serviced by an electric 
membership corporation, is entitled to service from such corporation 
unless he is a member thereof, and since plaintiffs therefore have no 
rights or interests which might be affected by the management, acts or 
conduct of the affairs of the membership corporation, they are without 
standing in court and may not maintain this action challenging the 
validity of acts of the directors of the corporation, nor does the fact that 
plaintiffs are eligible and might hereafter become members and maintain 
an action under the principle announced in Gorrell v. Water Supply Co., 
124 N. C., 328, affect this result, since they have no rights or interest in 
the management of the corporation until they are members. 


2. Appeal and Error § 40a—Immaterial findings may be stricken from the 
record. 


Where certain findings of fact are sufficient to sustain the judgment 
dismissing the action for that plaintiffs have no standing in court and 
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are not entitled to maintain the action, other findings in regard to the 
motives of defendants in agreeing to do the act sought to be restrained, 
are immaterial and should be stricken from the record. 


AppEALs by plaintiffs and by defendants from Grady, J., at Chambers, 
in the town of Clinton, N. C., on 20 August, 1937. Affirmed in plain- 
tiffs’ appeal; modified in defendants’ appeal. — 

This js an action for judgment restraining and enjoining the defend- 
ants Carolina Power & Light Company and Johnston County Electric 
Membership Corporation from consummating or performing an agree- 
ment, in writing, which was entered into by and between said defendants 
on 8 July, 1937, on the ground (1) that said agreement, by reason of its 
provisions, is in violation of certain statutes declaring the public policy 
of this State with respect to such agreements, and is for that reason 
unlawful and void; and (2) that said agreement, if consummated and 
performed by said defendants, will wrongfully and unlawfully deprive 
the plaintiffs and other residents of certain rural communities of John- 
ston County, North Carolina, of their right to have electric service fur- 
nished to them by the defendant Johnston County Electric Membership 
Corporation, in accordance with the provisions of its charter or certifi- 
cate of incorporation, if and when they shall desire such service. 

The action was begun in the Superior Court of Johnston County on 
7 August, 1937. It was heard by consent of the parties by Judge Grady 
at his chambers in the town of Clinton, N. C., on 20 August, 1937, on 
an order duly served on the defendants to show cause why a temporary 
restraining order made in the action should not be continued until the 
final hearing. 

At this hearing Judge Grady found the facts as set out in the judg- 
ment which he rendered as follows: | 

“1, Summons was issued herein on 7 August, 1937, and was duly 
served on all the defendants, who have appeared and filed answers to the 
complaint filed in the action by the plaintiffs. 

“2, The plaintiffs are farmers, residing in rural sections of Johnston 
County. The Carolina Power & Light Company is a corporation and 
as such is engaged in the business of manufacturing and selling electric 
energy, with its principal office in the city of Raleigh, N. C.; Johnston 
County Electric Membership Corporation is a corporation created under 
and by virtue of the provisions of chapters 288 and 291, Public Laws of 
North Carolina, 1935; the defendants J. W. Woodard, Snead Sanders, 
A. J. Whitley, Jr., and W. T. Scott are residents of Johnston County; 
and constitute a majority of the board of directors of the Johnston 
County Electric Membership Corporation. 

“3, On 27 May, 1936, pursuant to letters received by and personal 
appeals made to them, a number of rural citizens of Johnston County 
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met in the office of 8. C. Oliver, county farm agent, there being present 
at said meeting from 42 to 55 persons; 51 projects for the electrification 
of rural districts of Johnston County were represented at said meeting. 
J. W. Woodard, A. F. Holt, Jr., Dr. Wade H. Atkinsor, A. J. Whitley, 
Jr., Ira C. Whitley, Snead Sanders, and Cheater Barbour were duly 
elected as directors of a corporation to be formed for t1e electrification 
of the several rural sections of the county represented at said meeting. 
Said directors met immediately after the meeting and elected J. W. 
Woodard as chairman and A. F. Holt, Jr., as secretary of the board. 
All three of the plaintiffs were present at said meeting. 

“4, At a meeting of the board of directors held on 27 May, 1936, it 
was ordered that a corporation be formed under the law to be known as 
the Electric Membership Corporation of Johnston County. Full author- 
ity was requested and given to them for such corporate organization by 
the North Carolina Rural Electrification Authority, and thereafter a 
certificate of incorporation was issued by the Secretary of State and 
duly recorded in Johnston County. Said permit was issued on 16 June, 
1936, and the Certificate of Incorporation was issued from the office of 
the Secretary of State on the same day. It is recorded in Corporation 
Book No. 3, at page 231, of Johnston County. 

“5. On 23 June, 1936, a construction loan contract was entered into 
between the Federal Rural Electrification Administration and the John- 
ston County Electric Membership Corporation, under which the United 
States Government was to lend the sum of $80,000.00 for the construc- 
tion of the first part of the Johnston County project, consisting of ap- 
proximately three hundred miles of electric lines. 

“On 14 August, 1936, the Federal Rural Electrification Authority at 
Washington City increased its offer to lend to $810,000.00; and a mort- 
gage was executed by the Johnston County Electric Membership Corpo- 
ration to the Federal Government to secure said loan, which mortgage 
is recorded in Book 861, at page 226, of Johnston County registry, which 
record is made a part of this finding of fact. 

“This contract with the Federal Rural Electrification Authority was 
made for the benefit of something like 1,500 citizens residing in the rural 
and unelectrified portions of Johnston County and parts of Wake 
County and other territory referred to in the minutes of the board of 
directors of the Johnston County Electric Membership Corporation. 

“6. On 21 September, 1936, the Johnston County Electric Member- 
ship Corporation entered into a contract with the Thompson Electrical 
Company of Raleigh for the construction of the first section of the proj- 
ect of the Johnston County Electric Membership Corporation, consisting 
of seventy-seven miles of electrie lines; and this contract: was approved 
by the Federal Rural Electrification Authority. 
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“7, In June, 1936, the Carolina Power & Light Company began the 
construction of electric lines in Johnston County, paralleling those 
intended to be constructed by the Johnston County Electric Membership 
Corporation. 

“Suits were instituted in the Superior Courts of this State, one by the 
Johnston County Electric Membership Corporation against the Caro- 
lina Power & Light Company and one by the Carolina Power & Light 
Company against the Johnston County Electrie Membership Corpora- 
tion. 

“The court is of the opinion that these two suits, and their final out- 
come, have nothing to do with the rights of the parties in this action; 
but in case the facts may be deemed material, the records in said two 
causes are hereby referred to and made a part hereof as fully as if set 
out in detail. 

“8, On § July, 1937, the defendants’ board of directors, without re- 
questing authority therefor from the 40 or 50 men who originally elected 
them, accepted a proposition from the Carolina Power & Light Com- 
pany, the said proposition and acceptance being as follows: 


““Rareicu, N. C., 8 July, 1937. 
“<THE JOHNSTON County ELECTRIC 
MemBersHipP CorporaTION, 
SMITHFIELD, N.C, 


“(Dear Stir: As a compromise of the controversy between you and 
the Carolina Power & Light Company as to providing rural electrifica- 
tion in Johnston County, we offer to you, for your consideration and 
acceptance, the following as conditions of settlement : 

“1. The Carolina Power & Light Company shall immediately resume 
the construction of rural electric distribution lines in Johnston County, 
and shall diligently pursue such construction until it has completed and 
placed in operation 325 miles of such lines, which shall include the 221 
miles of lines on company’s present program, and 104 miles which shall 
be selected and located by a majority of the board of directors of the 
Johnston County Electric Membership Corporation as now constituted, 
and shall be the lines which in their judgment are most desirable and 
feasible. Rights of way for such 104 miles shall be furnished to the 
company without cost. The 325 miles of line as provided for herein 
shall not include the lines built prior to 1936, but shall be in addition 
thereto. Such 325 miles are to be completed during 1937. In addition, 
the company agrees to make a canvass of any other lines in Johnston 
County in which the majority of the directors may be interested and 
agrees to construct such of these rural electric lines as may be found to 
be feasible, or justified; the rights of way shall be furnished to the com- 
pany without cost. 
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“Should the company and the directors fail to agree as to the feasi- 


bility of any such lines, then a third party, some engineer, or experienced 
person agreeable to both parties, is to be selected to act as arbitrator and 
determine the feasibility of such lines. 

“2. The Carolina Power & Light Company shall pay an amount suffi- 
cient to reimburse the Johnston County Electric Membership Corpora- 
tion and its directors for all expenditures heretofore made for adminis- 
trative and other expenses of the corporation and for the expenses of 
the board of directors heretofore incurred in work in behalf of the corpo- 
ration, and for any further expenses or costs incurred in. the administra- 
tion of said corporation or in closing up the same, including expenses 
and costs of any kind, for which the said membership corporation shall 
be legally liable to the Thompson Electrical Company, Spoon & Lewis, 
Engineers, or the Federal Rural Electrification Administration at Wash- 
ington, D. C., provided that the amount of reimbursemeat for all expen- 
ditures and costs of every kind by the Membership Corporation and/or 
its directors shall in no event execed the sum of $15,000.00. 

“Tt is agreed that the aforesaid sum of $15,000.00 sk.all be deposited 
as hereinafter stated by the Carolina Power & Light Company in the 
First & Citizens Bank & Trust Company at Smithfield, N. C., to the 
account of Rh. E. Batten, trustee for the Johnston County Electric Mem- 
bership Corporation. The said money shall be disbursed by the bank 
upon the order of the said trustce in payment of lawful opligations of the 
Membership Corporation which are approved by a raajority of the 
board of directors of said corporation as said board is now constituted. 
When all such obligations are paid, after approval by a majority of the 
said board of directors as aforesaid, a statement thereof shall be fur- 
nished to the Carolina Power & Light Company, and if the aggregate 
amount of such obligations be less than $15,000.00, the balance of the 
amount deposited to the credit of R. E. Batten, trustee, as aforesaid, 
shall be returned to the Carolina Power & Light Company. 

“3. The deposit of the aforesaid sum of $15,000.00 in the First & Citi- 
zens Bank & Trust Company at Smithfield, N. C., to the credit of R. E. 
Batten, trustee, for the Membership Corporation, shall be made by the 
Carolina Power & Light Company immediately after tie Membership 
Corporation duly accepts the terms and provisions of this letter, as the 
agreement between the parties, and the acceptance is evidenced by the 
signing of this letter in the name of the Membership Corporation by its 
president duly authorized in the space provided for such acceptance at 
the bottom of this letter, and the original of this letter so accepted is 
returned to the Carolina Power & Light Company. 

“*The aforesaid sum of $15,000.00, when deposited, sl.all not be sub- 
ject to disbursement upon the order of the trustee, until after the action 
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instituted by the Membership Corporation in the Superior Court of 
Johnston County against the Carolina Power & Light Company has been 
nonsuited by appropriate judgment and the temporary injunction therein 
issued has been duly dissolved. 

“¢4 Tn consideration of the agreement of the Carolina Power & Light 
Company to construct rural lines as set forth in paragraph 1 hereof, and 
in consideration of the aforesaid sum of $15,000.00, to be deposited in 
the First & Citizens Bank & Trust Company at Smithfield, N. C., to the 
credit of R. G. Batten, trustee, for the Membership Corporation, the 
Membership Corporation hereby agrees and binds itself not to construct 
or operate any rural electric lines or other facilities paralleling or dupli- 
cating any of the lines and facilities of the Carolina Power & Light 
Company as the same are now constructed and operated, or as any other 
lines may be constructed and operated by the Carolina Power & Light 
Company within any territory in which the Johnston County Electric 
Membership Corporation may be authorized to engage in business. The 
said Membership Corporation hereby waives, in favor of Carolina Power 
& Light Company, any right which it has or claims to have to construct 
and operate rural electric lines or other facilities within the same terri- 
tory or along the same roads or highways where the Carolina Power & 
Light Company now has or may hereafter build and operate such lines 
or facilities. 

“<5, At the time that the deposit of the aforesaid sum of $15,000.00 1s 
made in the First & Citizens Bank & Trust Company at Smithfield, 
N. C., a copy of this letter duly signed in behalf of both the parties to 
this agreement shall be filed with the said Bank & Trust Company. 

“<Tf you agree to the terms and provisions of settlement as set forth 
in this letter, please have the same signed in your name by your presi- 
dent, duly authorized, and return the original of this letter to the Caro- 
lina Power & Light Company as constituting the agreement between us. 

Yours truly, 
Carotina Power & Ligur Company, 


President,’ 
“We accept the terms and provisions of the foregoing letter and 
hereby agree to same. 


Jounston County Exurectric MEMBER- 
SHIP CORPORATION, 


President.’ 


“The purpose of the Carolina Power & Light Company in making 
said offer and in taking over the entire project under contemplation by 
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the Johnston County Electric Membership Corporation was to acquire 
a monopoly of the business in which it was engaged in the rural dis- 
tricts of Johnston and other counties; and it did have that effect as a 
matter of fact. 

“On 3 August, 1937, the Federal Rural Electrification Administration 
refused to authorize the acceptance of the proposal referred to in the 
eighth finding of fact. 

“9. Neither of the plaintiffs, at the time this action was commenced, 
was a member of the Johnston County Electric Membership Corpora- 
tion. Neither had complied with the provisions of its certificate of 
incorporation, or of its by-laws, so as to become a member of said cor- 
poration. 

“After the contract was entered into between the Johnston County 
Electric Membership Corporation and the Carolina Power & Light Com- 
pany on 8 July, 1937, the plaintiffs attempted to file with the directors 
of said corporation applications and checks in order thet they might be 
elected to membership in said corporation as provided dy its certificate 
of incorporation and by-laws; but the said directors refused to act upon 
said applications. 

“10. The action of the board of directors of the Johnston County 
Electric Membership Corporation, or of a majority of said board, in sell- 
ing out, lock, stock and barrel, to the Carolina Power & Light Company, 
was a plain breach of faith on their part, and a violation of the trust im- 
posed in them by the men who elected them at the meeting held in the 
office of the county farm agent, at Smithfield, on 27 May, 1936. The 
whole transaction, it seems to the court, was tainted with mala fides, and 
if any harm had followed, which could be corrected by a court of equity, 
an injunction might lie. 

“11. But under the contract between the two defendant corporations, 
the plaintiffs have not been injured at all. In fact, they are getting 
exactly what they wanted—electric energy in the rural districts of 
Johnston County; and it does not appear that the tolls will be any 
larger than they would have been if the Johnston County Electric 
Membership Corporation had proceeded to build electric lines as origi- 
nally contemplated. In fact, it appears that the defendant Carolina 
Power & Light Company intends and is actually promising and obligat- 
ing itself to construct a greater mileage of electric lines in the rural 
districts of Johnston County than was contemplated in the original plan 
of the Johnston County Electric Membership Corporation. Rates are 
to be fixed by the State Utility Commissioner; and the court is unable 
to see where, how, or when the plaintiffs have been damaged. 

“The Johnston County Electric Membership Corporation was, by its 
charter, a nonprofit sharing corporation. The only advantage to be 
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reaped by its members was the receipt of electric energy; and they are 
getting that through the contract which the plaintiffs now seek to have 
set aside. At most, this is a case of injuria absque damno. 

“12, The defendants filed with the court certain papers which purport 
to have been signed by 35 of the men who made up the meeting in the 
office of the county farm agent, at Smithfield, N. C., on 27 May, 1936, 
in which they ratified the action of the Johnston County Electric Mem- 
bership Corporation in selling out to the Carolina Power & Light Com- 
pany; but the papers are not dated; counsel for plaintiffs asked counsel 
for defendants when and where the papers were signed; no answer to 
this inquiry has been given by counsel for defendants. It is apparent 
to the court that the papers were signed after this action was begun; 
there is no evidence, however, tending to show the date on which they 
were signed. 

“Various other facts might be found by the court, as required by 
counsel; but as it appears most certain that the plaintiffs have no stand- 
ing in a court of equity, the finding of other facts 1s not necessary. 

“Upon the facts as found, it is now considered, ordered and adjudged 
by the court that the injunction prayed for in the complaint be and the 
same is denied; and that this action be and the same is dismissed at the 
cost of the plaintiffs and the sureties on their prosecution bond. 

“This 20 August, 1937. 

Henry A. Grapy, 
Judge Presiding.” 


To the foregoing judgment both plaintiffs and defendants excepted 
and appealed to the Supreme Court, assigning errors as set out in the 
record, 


I. M. Bailey and E. J. Wellons for plaintiffs. 

A. Y. Arledge, Abell & Shepard, Pou d&d Emanuel, and W. H. Weather- 
spoon for defendant Carolina Power & Light Company. 

Paul D. Grady, R. E.. Batten, G. A. Martin, and L. R. Varser for 
defendants Johnston County Electric Membership Corporation and J. W. 
Woodard, Snead Sanders, A. J. Whitley, Jr., and W. T. Scott, individ- 
ually, and as directors of said corporation. 


Connor, J. The Johnston County Electric Membership Corporation 
was organized under and pursuant to the provisions of chapter 291, 
Public Laws of North Carolina, 1935. The execution of its certificate 
of incorporation was authorized in accordance with the provisions of said 
chapter 291, Public Laws of North Carolina, 1935, and of chapter 288, 
Public Laws of North Carolina, 1935. 
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The provisions of chapter 291, Public Laws of North Carolina, 1935, 
with respect to the organization of an electric membe:ship corporation 
are as follows: 

“Sec. 3. When any number of persons residing in the community not 
served, or inadequately served, with electrical energy desire to secure 
electrical energy for their community and desire to form corporations to 
be known as electric membership corporations for said purpose, they 
shall file application with the North Carolina Rural Electrification 
Authority for permission to form such corporation. 

“Sec. 4. Whenever any such application is made by as many as five 
members of the community, the North Carolina Rural Electrification 
Authority shall cause a survey of said territory to be made, and if, in 
its opinion, the proposal is feasible, shall issue to said community a 
privilege for the formation of a corporation as hereinafter set out. 
Whenever an application has been filed by any community with the 
North Carolina Rural Electrification Authority, and its application for 
formation of an electric membership corporation has been approved, the 
same may be formed as hereinafter provided. 

“Sec. 5. Formation authorized. Any number of natural persons not 
less than three may, by executing, filing and recording a certificate as 
hereinafter provided, form a corporation not organized for pecuniary 
profit, for the purpose of promoting and encouraging the fullest possible 
use of electric energy in the rural sections of the State by making electric 
energy available to inhabitants of the State at the lowest cost consistent 
with sound economy and prudent management of the business of such 
corporations. Whenever an electric membership corporation is formed 
in the manner herein provided, all property owned by the said corpora- 
tion and used exclusively for the purpose of said corporation shall be 
held in the same manner and subject to the same taxes and assessments 
as property owned by any county or municipality of the State, so long 
ag said property is owned by said electric membership corporation and 
is used for the purpose for which said corporation was formed. 

“Sec. 6. The certificate of incorporation shall be entitled and en- 
dorsed ‘Certificate of Incorporation of 0.0.00... Elecsric Membership 
Corporation’ (the blank space being filled in with the name of the cor- 
poration), and shall state: 

“(a) The name of the corporation, which name shall be such as to 
distinguish it from any other corporation. 

“(b) A reasonable description of the territory in which its operations 
are principally to be conducted. 

“(e) The location of its principal office, and the post office thereof. 

“(d) The maximum number of directors, not less than three. 
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“(e) The names and post office addresses of the directors, not less 
than three, who are to manage the affairs of the corporation, for the 
first year of its existence, or until their successors are chosen. 

“(f) The period, if any, limited for the duration of the corporation. 
If the duration of the corporation is to be perpetual, this fact should 
be stated. 

“(g) The terms and conditions upon which members of the corpora- 
tion shall be admitted. 

“(h) The certificate of incorporation may also contain any provi- 
sion, not contrary to law, which the incorporators may choose to insert 
for the regulation of its business, and for the conduct of the affairs of 
the corporation; and any provisions creating, defining, limiting, or 
regulating the powers of the corporation, its directors and members. 

“See. 7. Hxecution and filing of certificate of incorporation. The 
natural persons executing the certificate of incorporation shall be resi- 
dents of the territory in which the principal operations of the corpora- 
tion are to be conducted, who are desirous of using electric energy to be 
furnished by the corporation. 

“The certificate of incorporation shall be acknowledged by the sub- 
seribers before an officer qualified to administer oaths. When so ac- 
knowledged, the certificate may be filed in the office of the Secretary of 
State, who shall forthwith prepare a certified copy or copies thereof, and 
forward one to the clerk of the Superior Court in each county in which 
a portion of the territory of the corporation is located, who shall forth- 
with file such certified copy or copies in their respective offices and 
record the same as other certificates of incorporation are recorded. As 
soon as the provisions of this section have been complied with, the pro- 
posed corporation described in the certificate so filed shall be and con- 
stitute a body corporate.” 

It is provided in section 8 of said chapter that “each corporation 
formed hereunder shall have a board of directors, and the powers of a 
corporation shall be vested in and exercised by a majority of the direc- 
tors in office. The directors of the corporation, other than those named 
in its certificate of incorporation, shall be elected annually by the mem- 
bers entitled to vote. The directors must be members and shall not be 
entitled to compensation for their services. The board shall elect an- 
nually from its own number a president and a secretary.” 

It is provided in section 9 of said chapter that the board of directors 
of a corporation organized under and pursuant to its provisions “shall 
have power to do all things necessary or convenient in conducting the 
business of the corporation, including, but not limited to, (a) the power 
to adopt and amend by-laws for the management and regulation of the 
affairs of the corporation. 
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“The by-laws of a corporation may make provisions, not inconsistent 
with law, or its certificate of incorporation, regulating the admission, 
withdrawal, suspension or expulsion of members; the transfer of mem- 
bership; the fees and dues of members, and the termination of member- 
ship on nonpayment of dues or otherwise; the number, times, and man- 
ner of choosing, qualifications, terms of office, official designations, 
powers, duties and compensation of officers; defining a vacancy in the 
board, or in any office and the manner of filling it; the number of mem- 
bers, not less than a majority, to constitute a quorum at meetings, the 
date of the annual meeting, and the giving notice thereof and the holding 
of special meeting and the giving notice thereof, the terms and conditions 
upon which the corporation is to render service to its members; the dis- 
position of the revenues, and receipts of the corporation; regular and 
special meetings of the board, and the giving notice thereof. 

“(b) To appoint agents and employees and to fix their compensation 
and the compensation of the officers of the corporation. 

“(c) To execute instruments. 

“(d) To delegate to one or more of the directors or to the agents and 
employees of the corporation such powers and duties as it may deem 
proper. 

“Ce) To make its own rules and regulations as to procedure.” 

It is provided in section 10 of said chapter “that the corporate purpose 
of each corporation formed hereunder shall be to rencer service to its 
members only, and no person shall become or remain a member unless 
such person shall use energy supphed by such corporation and shall have 
ecomphed with the terms and conditions in respect to membership, con- 
tained in the by-laws of such corporation.” 

By virtue of the provisions of chapter 291, Public Laws of North 
Carolina, 1935, no person, although he is a member of the community 
for which and a resident of the territory in which an electric member- 
ship corporation organized under and pursuant to the provisions of said 
chapter, is authorized to construct and operate lines and other facilities 
for the transmission and distribution of electric energy, is entitled to 
service from such corporation, unless he is or shall become a member of 
such corporation, in accordance with the provisions of its certificate of 
incorporation or by-laws. It is so expressly provided by section 11 of 
said chapter. This provision is consistent with all the provisions of said 
chapter with respect to the organization and business of such corpora- 
tions. Such person, therefore, until he becomes a member of the corpo- 
ration, has no legal right which 1s or may be affected by the organization 
of the corporation, or by the management of its business, or the conduct 
of its affairs by its board of directors. For that reason, sueh person 
cannot maintain an action in which the validity of any action of the 
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board of directors of the corporation in the management of its business 
or in the conduct of its affairs, is challenged, on the ground that such 
action was unlawful or has unlawfully deprived him of a legal right. 

No person, although he is a member of the community for which and 
a resident of the territory in which an electric membership corporation 
organized under and pursuant to the provisions of chapter 291, Public 
Laws of North Carolina, 19385, is authorized to construct and operate 
lines and other facilities for the transmission and distribution of elec- 
tric energy, is entitled to service by such corporation because he at- 
tended meetings of members of the community and residents of the terri- 
tory, at which proceedings were had preliminary to the organization of 
the corporation, unless after the organization of the corporation he has 
become a member of the corporation in accordance with the provisions of 
its certificate of incorporation and by-laws. Such person, until he 
becomes a member of the corporation, has no rights which are or may be 
affected by the organization of the corporation, or by the management of 
its business or the conduct of its affairs by its board of directors. It 
eannot be held that such person is a beneficiary of the corporation, 
because he may be eligible to membership in the corporation and for 
that reason may maintain an action in which the validity of an act of 
the board of directors of the corporation is challenged, on the principle 
of Gorrell v. Water Supply Co., 124 N. C., 328, 32 8S. E., 720. 

In the instant case, the court found that neither of the plaintiffs was 
a member of the Johnston County Electric Membership Corporation at 
the commencement of their action on 7 August, 1937. This finding of 
fact is supported by all the evidence, with none to the contrary. For 
this reason, there is no error in the judgment dismissing the action. No 
right of the plaintiffs or of either of them has been affected, wrongfully 
or otherwise, by the act of the board of directors of the Johnston County 
Electric Membership Corporation in accepting the proposition of the 
Carolina Power & Light Company, contained in the letter, dated 8 July, 
1937. See Alabama Power Company v. Harold L. Ickes, as Federal 
Emergency Adminstrator of Public Works, decided at October Term, 
1937, of the Supreme Court of the United States. In that case it was 
held that as no legal or equitable right of the plaintiff had been invaded 
by the defendant by his official acts, as alleged in the bill of complaint, 
the plaintiff was without standing in the Court to challenge the validity 
of said official acts. Accordingly, the judgment dismissing the bill of 
complaint was affirmed. 

On their appeal to this Court, the defendants contend that findings of 
fact made by the court, and set out in the judgment, with respect to the 
motives of the defendants in entering into the agreement in writing 
dated 8 July, 1937, and with respect to the validity of said agreement, 


780 IN THE SUPREME COURT. [212 
FLAKE v. NEwSs Co. 


are not supported by the evidence. These findings of fact are immate- 
rial, and should be stricken from the record. It is not without signifi- 
cance that no member of the Johnston County Electric Membership 
Corporation, or other person whose rights, legal or equitable, may be 
affected by the agreement entered into by and between the Carolina 
Power & Light Company and the Johnston County Electric Membership 
Corporation, has joined the plaintiffs in this action, although invited to 
do so. The record in this appeal discloses that this action was insti- 
tuted by the plaintiffs upon assurance that they would not be called 
upon to bear any part of the expenses incurred in maintaining it. 

On the facts set out in paragraph 9 of the judgmer.t, the action was 
properly dismissed. Jor this reason the judgment as modified in accord- 
ance with this opinion is 

Affirmed. 





NANCY FLAKE, sy Her Next Frienpn, MRS. W. F. FLAKE, vy. THE 
GREENSBORO NEWS COMPANY, NORTH CAROLINA THEATRES, 
INC., L. MELTS, TRADING AND DOING BUSINESS UNDER THE STYLE AND 
FirM NaME oF “MELTS BAKERY,” ANTON SCIBILIA anp NICK 
BOILA, TRADING AND DOING BUSINESS UNDER THE STYLE AND FirM NAME 
or “FOLIES DE PAREE.” 


(Filed 2 February, 19388.) 


1. Libel and Slander § 1—Classes of libel defined. 


The three classes of libel are (1) publications obviously defamatory 
which are termed libels per se, (2) publications susceptible of two inter- 
pretations, one defamatory and the other not, and (8) publications not 
obviously defamatory, but which become so when considered in connection 
with innuendo, colloquium and explanatory circumstances, which are 
termed libels per quod. 


2. Libel and Slander § 2-— 


When an unauthorized publication is libelous per se, malice and damage 
are presumed as a matter of law, even though no actual pecuniary loss is 
in fact suffered, and no proof of injury is required. 


3. Libel and Slander § 4— 


When an unauthorized publication is susceptible of two interpretations, 
one libelous and the other not, it is for the jury to determine under the 
circumstances whether the publication is defamatory end was so under- 
stood by those who saw it. 


4, Libel and Slander § 3— 
In publications which are libelous per quod, the innuendo and special 
damages must be alleged and proved. 
5. Libel and Slander § 2— 


Caricatures or other signs written or printed, as well as written words, 
may be libelous and actionable per se. 
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6. Same—Matter is libelous per se if, standing alone, it tends to expose 
plaintiff to hatred, contempt, ridicule, or aversion. 

An unauthorized publication is libelous per se when, standing alone and 
stripped of any innuendo, it is susceptible of but one meaning, which 
would tend to disgrace and degrade the party or hold him up to public 
hatred, contempt or ridicule, or cause him to be shunned or avoided, and 
it is not necessary that the words charge the commission of a crime or 
the violation of law, or impute moral turpitude or immoral conduct. 


7, Same— 


In determining whether a publication is libelous per se, the courts will 
consider the publication in the sense in which it would be naturally 
understood by ordinary men, and not as it might be understood by those 
of morbid imaginations or supersensitiveness, 


8. Same— 


An unauthorized publication is libelous per se if it charges a person 
with having committed an infamous crime, or with having an infectious 
disease, or tends to subject him to ridicule, contempt or disgrace, or tends 
to injure him in his trade or profession. 


9. Libel and Slander § 5— 


The publication of a libelous picture of plaintiff is sufficient to support 
a cause of action, and it is immaterial that the printed words tend to 
identify the picture as that of another person. 


10. Libel and Slander § 2—Publication of picture of plaintiff as disclosed 
by evidence held not to constitute libel per se. 


The evidence disclosed that by mistake the picture of plaintiff dressed 
in a bathing suit was published in a newspaper advertisement instead of 
the intended picture of a member of a vaudeville troupe, that the accom- 
panying printing indicated that the person in the picture was a member 
of the troupe which was to stage a performance in the city, and that she 
recommended the bread manufactured by one of defendants for the 
preservation of a slim figure and for energy, and described her under the 
name of a member of the troupe as an “exotic red-haired Venus.” Held: 
The publication is not libelous per se, since neither the representation 
that plaintiff reeommended a legitimate article of merchandise constitut- 
ing an item of daily food, nor that she was a member of a troupe engaged 
in a legitimate and well recognized type of professional entertainment, 
tends to disgrace and degrade plaintiff, or to hold her up to public hatred, 
contempt, ridicule or aversion, it not being alleged or contended that there 
was any libel through distortion of the photograph. 


11. Damages § 1— 
The law seeks to compensate for damage to the person, reputation or 
property, and mere hurt and embarrassment are not subjects of com- 
pensatory damages. 


12. Libel and Slander §§ 3, 13—When plaintiff offers no evidence of spe- 
cial damage, she may not recover for libel per quod. 


When the publication complained of is not libelous per se and plaintiff 
does not allege or prove special damage or that a libelous construction 
was placed on the publication by those who saw it, defendants’ motions 
to nonsuit should be granted, and it is unnecessary to consider whether 
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the publication was libelous per quod upon plaintiff’s allegation and evi- 
dence tending to establish that the publication was libelous when con- 
sidered in connection with other facts and circumstances, 
13. Civil Rights § 1— 
In a strict sense, there are no property rights, but only individual civil 
rights and individual rights relating to property. 
14. Civil Rights § 2— 
The constitutional right of free speech and of a free press is involved 
in determining to what extent a newspaper may publish the picture of 
an individual. 


15. Same—Plaintiff held entitled to nominal damages upon showing that 
her photograph was used in advertisement without authorization. 


The unauthorized use of a photograph in a newspaper advertisement 
or other commercial enterprise gives rise to a right of action entitling 
plaintiff to nominal damages at least, and to injunctive relief when the 
wrong is persisted in, but where the evidence establishes such unauthor- 
ized use of plaintiff’s photograph by mistake and without malice, and that 
defendants desisted and apologized upon learning of the mistake, without 
evidence of special damage, plaintiff is entitled to nominal damages only. 


AppEAL by defendants from Hill, Special Judge, at 12 April Term, 
1937, of ForsyTu. 

This is a civil action to recover damages which the plaintiff alleges 
she sustained as the result of the publication of her photograph or lke- 
ness in connection with an advertisement in the Greensboro Daily News, 
published by the defendant Greensboro News Company. 

No summons was served on the defendants Anton Scibilia and Nick 
Boila, trading under the firm name of “Folies de Parse,” and they are 
not parties hereto. Folies de Paree was a vaudeville cr stage show and 
advertised its performance through a system of “tie up” advertising. 
Under this system some merchant and the local theatre joined in the 
advertisement and it advertises both the product or the merchandise of 
the merchant and the theatre performance. Pursuant to this plan, the 
agent of the “Folies de Paree” solicited the defendant L. Melts, who 
conducted a bakery in Greensboro under the name of “Melts Bakery,” 
and the defendant North Carolina Theatres, Inc., to join in such an 
advertisement and as a result a two-column advertisement was published 
in the Greensboro Daily News, issue of 11 March, 1986, In the right 
portion of the advertisement there was a cut from the plaintiff’s photo- 
graph showing her standing and wearing a bathing suit. To the left was 
the following wording, so arranged as to make four distinct statements, 
as follows: 

“Keep that SYLPH-LIKE FIGURE by eating more of Melts’ Rye 
and Whole Wheat Bread, says Mlle. Sally Payne, exotic red-haired 
Venus— 
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“‘Folies de Paree’ sparkling Parisian Revue, Stage Production, 
NATIONAL THEATRE two days only, March 11 and 12. 

“Melts? Rye and Whole Wheat Bread will give you the necessary 
energy, pep and vitality without adding extra weight,’ says Miss Payne. 
Melts Bakery, 314 N. Elm St., 1829 Spring Garden St. 

“<Ask for Melts’ Bread—Melts in Your Mouth.’ ” 

In publishing this advertisement the photograph or mat made there- 
from was used without the consent of the plaintiff and was used by mis- 
take—the defendants intending to use a cut of Sally Payne, the leading 
lady of Folies de Paree. 

The mistake having been called to the attention of the defendant 
Greensboro News Company, it immediately published a full explanation 
of the mistake and an apology. 

The plaintiff does not contend that her likeness was in anywise carl- 
catured or distorted, but alleges that its use as a part of said advertise- 
ment tended to connect her with and represent that she was a member 
of Folies de Paree, which was a “theatrical troupe organized in the city 
of Chicago and composed of the cheapest class of chorus girls, who 
receive a salary, as the plaintiff is informed, believes and alleges, of less 
than $20.00 per week; that said show is a low type of vaudeville enter- 
tainment, the girls appearing in same being selected without regard to 
any qualifications, except appearance; that the girls appearing in said 
show have no special talent, training nor experience; that said show 
was a sensual performance, or sex parade.” 

Plaintiff having, as she contends, shown talent as a radio entertainer, 
started a course of instructions leading to this career when she was thir- 
teen years of age. She became vocalist for Frank Dailey’s Orchestra, 
program of which, ineluding plaintiff’s numbers, was broadcast over the 
Columbia Broadcasting System, at Station WABC. She had made 
numerous phonograph records and had recently appeared as a member 
of an orchestra in Winston-Salem, Sedgefield, Laurinburg, and Durham. 
She posed for the published photograph and other photographs in the 
private studios of the Columbia Broadcasting System. She had two 
pictures made while wearing a bathing suit and the others in conven- 
tional dress. These pictures, including those in bathing suit, were used 
by the Columbia Broadcasting System in giving publicity to her in her 
performance. She had never been a member of a vaudeville troupe or 
on the stage except as soloist with her orchestra. 

The record does not disclose just how the mistake occurred or how the 
Greensboro News Company came in possession of the plaintiff’s photo- 
graph, whether the News Company had the photograph in its files in 
connection with the plaintiff’s campaign for publicity, or it was fur- 
nished by Folies de Paree. In this connection the plaintiff testified that 
mats were made from these photographs (referring to the photographs 
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taken in the studios of Columbia Broadcasting Company and including 
two photographs of her while she was dressed in bathing suit), and that 
“they were sent to very many places and very many people. They were 
used to give me publicity and were sent out with my entire consent and 
approval. I was not compelled by anyone to pose for this photograph, 
but I did try to codperate. I posed for this photograph of my own free 
will and accord.” 

In one of the photographs she is dressed in a bathing suit and is in a 
standing position. This is the one published by the defendants. In 
another she is dressed in a bathing suit and is in a recumbent position. 
She further testified that she never sang while dressed in a bathing suit, 
but that these photographs were made purely for publicity purposes. 
At the time of the publication plaintiff was in New York and was unem- 
ployed. She first learned of the publication through a letter from her 
mother. 

The bathing suit photograph of plaintiff in recumbent position was 
published with her entire consent and approval in the magazine “Popu- 
lar Songs,” with the following cut line: “Nifty Nancy Flake, in this 
fetching attire, proves that singers who have what it takes can be equally 
alluring flirting with the high seas or the high C’s.” The photograph 
was published in other magazines and newspapers with similar cut lines 
with plaintiff’s entire approval. 

There was no evidence as to the pay or qualifications of the chorines 
in the show, but there was evidence that during the show they were 
as scantily dressed as the plaintiff and that some “dirty” jokes were told. 

In the trial below issues were submitted to and answered by the jury 
as follows: 

“1, Did the defendants, or any of them, and if so, which defendant 
or defendants, wrongfully and unlawfully publish or caused to be pub- 
lished of and concerning the plaintiff the matters set forth in paragraph 
8 of plaintiff’s complaint, as alleged? A. ‘Yes, as to all defendants.’ 

“9, If so, was such publication, in the light of surrounding facts and 
circumstances, calculated to bring and did it bring tae plaintiff into 
public ridicule and contempt, as alleged? A. ‘Yes.’ 

“3. What damages, if any, is the plaintiff entitled to recover? A. 
‘$6,500.’ ” 

Judgment was entered in accord with the verdict and the defendants 
excepted and appealed. 


Slawter & Wall and Parrish & Deal for plaintiff, appellee. 

Hobgood & Ward, Douglass & Douglass, Kenneth M. Brim, John J. 
Ingle, Fred S. Hutchins, and Francis I. Anderson for defendants, ap- 
pellants. 
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BarnuHILy, J. While the complaint does not undertake to state two 
separate and distinct causes of action, it in fact alleges two causes of 
action and was so interpreted and treated by the court below. The 
plaintiff alleges that the publication was libelous and also that it vio- 
lated plaintiff’s alleged right of privacy. 

Libels may be divided into three classes: (1) Publications which are 
obviously defamatory and which are termed libels per se; (2) publica- 
tions which are susceptible of two reasonable interpretations, one of 
which is defamatory and the other is not, and (3) publications which 
are not obviously defamatory, but which become so when considered in 
connection with innuendo, colloquium and explanatory circumstances. 
This type of libel is termed libel per quad. 

When an unauthorized publication is libelous per se, malice and dam- 
age are presumed from the fact of publication and no proof is required 
as to any resulting injury. The law presumes that general damages 
actually, proximately and necessarily result from an unauthorized publi- 
cation which is libelous per se and they are not required to be proved 
by evidence since they arise by inference of law, and are allowed when- 
ever the immediate tendency of the publication is to impair plaintiff’s 
reputation, although no actual pecuniary loss has in fact resulted. 36 
C. J., 1150; Baker v. Winslow, 184 N. C., 1; Fields v. Bynum, 156 
N.C., 418; New York Evening Post Co, v. Chaloner, 265 Fed., 204. 

In an action upon a publication coming within the second class, that 
is, a publication which is susceptible of two interpretations, one of which 
is defamatory, it is for the jury to determine under the circumstances 
whether the publication is defamatory and was so understood by those 
who saw it. Wright v. Credit Co., ante, 87; McCall v. Sustair, 
157 N. C., 179, also at 161 N. C., 2138; Vincent v. Pace, 178 N. C., 421; 
Lewis v. Carr, 178 N. C., 578; Lucas v. Nichols, 52 N. C., 82. 

In publications which are libelous per quod the innuendo and special 
damages must be alleged and proved. Oates v. Trust Co., 205 N. C., 14; 
Walker v, Tucker, 220 Ky., 362; 53 A. L. R., 547; 17 R. C. L., 264; 
L. R. A., 1916-B, 915. 

As the complaint is insufficient to bring the publication under con- 
sideration within either the second or the third class—that is, it is not 
alleged that said publication is susceptible of two meanings, one defama- 
tory, and that the defamatory meaning was intended and was so under- 
stood by the public; and there is no allegation or proof of special 
damages—we must determine whether the publication is defamatory 
per se. IZf it is not, the defendants were entitled to judgment of nonsuit 
as to plaintiff’s cause of action upon the publication as a libel. 

A libel per se is a malicious publication expressed in writing, printing, 
pictures, caricatures, signs, or other devices, which upon its face and 
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without aid of extrinsic proof is injurious and defamatory, tending 
either to blacken the memory of one dead or the reputation of one who 
is alive and expose him to public hatred, contempt or ridicule. Sim- 
mons v. Morse, 51 N. C., 6; Brown v. Lumber Co., 167 N. C., 9; Ann. 
Cases, 1916-E, 631; 36 C. J., 1148. In its most general and compre- 
hensive sense it may be said that any publication that is injurious 
to the reputation of another is a libel. 36C. J., 1143. 

It may be stated as a general proposition that defamatory matter 
written or printed, or in the form of caricatures or other signs, may be 
libelous and actionable per se, that is, actionable without any allegations 
of special damage, if they tend to expose plaintiff to public hatred, 
contempt, ridicule, aversion or disgrace and to induce an evil opinion of 
him in the minds of right thinking persons and to deprive him of their 
friendly intercourse and society. 36 C. J., 1162; White v. Nichols, 3 
How., 266, 11 L. Ed., 591; Peterson v. Western Unicn Telegraph Co., 
33 L. R. A., 302; Kelly v. Independent Publishing Co., 88 L. R. A,, 
N.S., 1160, Ann. Cas., 1918-D, 1063; Hall v. Hall, 179 N. C., 571, 103 
S. E., 186; Stemmons v. Morse, supra; Orband v. Kalamazoo Telegraph 
Co., 186 N. W. (Mich.), 380, Ann. Cas., 1914-A, 1124. 

In order to be libelous per se it is not essential that the words should 
involve an imputation of crime, or otherwise impute the violation of 
some law, or moral turpitude, or immoral conduct. Hedgepeth v. Cole- 
man, 1838 N. C., 309, 111 S. E., 517, 24 A. L. R., 232; Paul vc. Auction 
Co., 181 N. C., 1; Hall v. Hall, supra; Brown v. Lumber Co., supra, 
Ann, Cas., 1916-E, 631; L. R. A., 1915-E, 275. But cefamatory words 
to be libelous per se must be susceptible of but one meaning and of such 
nature that the court can presume as a matter of law that they tend to 
disgrace and degrade the party or hold him up to public hatred, contempt 
or ridicule, or cause him to be shunned and avoided. The imputation 
must be one tending to affect a party in a saciety whose standard of opin- 
1on the court can recognize. 36 C. J., 1164; Walsh v. Pulitzer Publish- 
ing Co., 157 S. W. (Mo.), 326; Ann. Cas., 1914-C, 985; Crashley v. 
Press Pub. Co., 179 N. Y., 27, 71. N. E., 258. © 

The general rule 1s that publications are to be taken in the sense which 
is most obvious and natural and according to the ideas that they are 
calculated to convey to those who see them. The principle of common 
sense requires that courts shall understand them as other people would. 
The question always is how would ordinary men naturally understand 
the publication. Brown v. Lumber Co., supra. The fact that super- 
sensitive persons with morbid imaginations may be able, by reading 
between the lines of an article, to discover some defamatory meaning 
therein is not sufficient to make it libelous. Brown v. Lumber Co., 
supra; Reid v. Providence Journal Co., 20 R. I., 120. 
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In determining whether the article is libelous per se the article alone 
must be construed, stripped of all insinuations, innuendo, colloquium 
and explanatory circumstances. The article must be defamatory on its 
face “within the four corners thereof.” Key v. Armstrong, B. & Co., 5 
A. L. R., 1849; Oklahoma Publishing Co. v. Kendall, 221 Pac., 762; 
Phoenix Printing Co. v. Robertson, 195 Pac., 487. 

In speaking to the subject in Shaw Cleaners & Dyers, Inc., v. Des 
Moines Press Club, 86 A. L. R., 839, it is said: “In determining whether 
language is libelous per se, it must be viewed, stripped of any pleaded 
innuendo. The meaning of the phrase ‘per se’ is ‘taken alone, in itself, 
by itself.” Words which are libelous per se do not need an innuendo, 
and, conversely, words which need an innuendo are not libelous per se. 
: An innuendo cannot extend the sense of the expressions in the 
alleged libel beyond their own meaning.” 

The decisions in this jurisdiction, as well as others, clearly establish 
that a publication is libelous per se, or actionable per se, 1f, when con- 
sidered alone without innuendo: (1) It charges that a person has com- 
mitted an infamous crime; (2) it charges a person with having an 
infectious disease; (3) it tends to subject one to ridicule, contempt, or 
disgrace, or (4) it tends to impeach one in his trade or profession. 
Shipp v. M’Craw, 7 N. C., 468; Sparrow v. Maynard, 538 N. C., 195; 
Barnes v. Crawford, 115 N. C., 76; Deese v. Collins, 191 N. C., 749; 
Lay v. Gazette Publishing Co., 209 N. C., 184; Dudley v. Robinson, 
94 N. C., 141; Ramsey v. Cheek, 109 N. C., 270; Logan v. Hodges, 146 
N. C., 38, 14 Ann, Cas., 103; Jones v. Brinkley, 174 N. C., 23; Pentuff 
v. Park, 194 N. C., 146, 538 A. L. R., 626; Broadway v. Cope, 208 N. C.,, 
85; Ivie v. King, 167 N. C., 174; Stevenson v. Northington, 204 N. C., 
690; Ramsey v. Cheek, 109 N. C., 270; Osborn v. Leach, 135 N. C., 628, 
66 L. R. A., 648; Lewis v. Carr, 178 N. C., 578; Carter v. King, 174 
N. C., 549; Hedgepeth v. Coleman, supra; Hall v, Hall, supra; Paul v. 
Auction Co., 181 N. C., 1. 

That a likeness of the plaintiff was used and the reference in the 
printed article would tend to identify her as another person is immate- 
rial. Thus, in Desando v. New York Herald Co., 85 N. Y. Supp., 111, 
it is held that a publication of a photograph in connection with an arti- 
cle which is libelous and which refers specifically to the photograph 
which accompanies it, entitles the person whose photograph is so pub- 
lished to maintain an action for libel, although another person’s name 
is printed beneath the photograph and the article states facts tending 
to show that it was not the person referred to. See, also, Morrison v. 
Smith, 117 N. Y., 366, 69 N. E., 725; Farley v. Evening Chronicle 
Publishing Co., 87 S. W., 565. 
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Construing the publication under consideration in accord with the 
rules laid down in the foregoing cited cases, and many others in this and 
other jurisdictions, we are led to the conclusion that it is not libelous 
per se. 

As the publication is not libelous per se, there is no presumption of 
resulting damages. In this connection it is well to note that the only 
evidence of damage offered is included in the testimony of the plaintiff 
as follows: “The paper was sent to me by my mother while I was in 
New York. She sent the paper and wrote to me about it. At first, 
when I looked at the ad, I couldn’t make out what it was all about, 
because at that time I was out of work. I wasn’t with any band at the 
time and naturally my mother knew that and I thought perhaps she had 
gotten the idea I had joined this show and naturally it was quite an 
embarrassment. I just can’t explain it to you—I really can’t. It hurt 
me to think my picture would be published in connection with a show of 
this kind, because I have done all radio work and I have tried my best 
to accomplish something for my father and mother because it is through 
them and only through them that I have been able to realize my ambi- 
tions and naturally, when my picture appeared in the advertisement, it 
was—-I was more hurt than embarrassed and naturally I wrote my mother 
and explained ittoher. . . . After I saw this picture in the Greens- 
boro News I wondered if a lot of people who saw me in the theatre would 
not see this picture in the Greensboro Daily News and probably think I 
was in a show like that.” 

The law seeks to compensate for damage to the person, the reputation 
or the property of an individual. It cannot and does not undertake to 
compensate for mere hurt or embarrassment alone. 

Plaintiff does not allege or complain that there is any libel through 
the distortion of her photograph. In fact, she says it is a very good 
likeness, easily recognizable by her friends and acquaintances. What 
then does the publication say of and concerning the plaintiff when inter- 
preted in its obvious and natural sense? (1) It represents her as saying 
that she has a sylph-like figure, which is, or may be, retained by eating 
more of Melts’ rye and whole wheat bread. (2) It represents that she 
is Sally Payne, an exotic red-haired Venus; Venus being the goddess of 
beauty. (3) That she is a member of Folies de Paree, a sparkling 
Parisian revue stage production, which is to appear at the National 
Theatre two days only, 11 and 12 March. And (4) that she endorses 
and recommends Melts’ rye and whole wheat bread and that it will give 
the necessary energy, pep and vitality without adding extra weight. 

It cannot be said that either one of these representations tends to 
disgrace and degrade the plaintiff, or to hold her up to public hatred, 
contempt or ridicule or cause her to be shunned or avoided. Plaintiff’s 
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principal complaint is concerning the inferential representation that she 
is a member of Folies de Paree, a sparkling Parisian revue stage pro- 
duction. “A revue is a kind of burlesque or musical comedy in which 
recent events, esp. plays of the past year, are reviewed by imitations of 
their salient features and chief actors; also, loosely, a medley of songs, 
tableaux vivants, and chorus dances, with light skits.” Webster’s New 
International Dictionary, 2nd Ed. To recommend a legitimate article 
of merchandise and an item of daily food is not likely to subject one to 
ridicule or contempt. Vaudevilles and revues are recognized methods of 
furnishing public entertainment. We consider that it would be a 
strained and unreasonable interpretation of the law and the facts to hold 
that the mere representation that a person is a member of a legitimate 
and well recognized type of professional entertainment will subject that 
person to public hatred or obloquy. To do so would in effect hold that 
such type of entertainment is disreputable and those connected therewith 
are persons of ill-repute. This would constitute an unwarranted reflec- 
tion upon and condemnation of many young ladies who earn their living 
in this manner. It may be that some connected with such groups are 
not all they should be, but such is the case in all other professions and 
callings. We do not feel that such a wholesale condemnation of any 
group is warranted by the language of this publication, nor can we con- 
clude that there is any probability that any citizen other than the most 
morbid would so interpret it. 

Apparently the plaintiff recognized that this publication was not 
subject to the interpretation that it was libelous per se. The complaint 
alleges to some extent the innuendo upon which she relies to make it so 
and she went to considerable length in offering evidence in an effort to 
establish that the publication when considered in connection with other 
facts and circumstances could reasonably be construed as a libelous 
article. That was the theory of the trial below. 

As the plaintiff does not allege or attempt to prove any special dam- 
ages and does not allege or attempt to prove that a libelous construc- 
tion was placed upon the publication by those who saw it, and it not 
being libelous per se, it is unnecessary for us to further discuss l2bel 
per quod or to determine whether the publication under consideration 
is sufficient to constitute such a libel. 

Peck v. Tribune Co., 214 U. S., 185, 53 L. Ed., 960, relied on by 
plaintiff, presents a different factual situation which distinguishes that 
case from this. There a cut of Mrs. Peck was used, although under 
another name, as here, but the article of merchandise she was repre- 
sented as approving and recommending was a certain brand of liquor. 
It was held that the advertisement obviously would hurt the plaintiff in 
the estimation of an important and respectable part of the community 
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and that it was libelous, In this we concur. In Sydney v, Publishing 
Corp., 242 N. Y., 208, 44 A. L. R., 1419, the plaintiff, a married woman, 
was represented In a newspaper article as being the latest ladylove of 
Fatty Arbuckle. That and accompanying comments were such as to 
make the article libelous per se. In Burton v. Crowetl Publishing Co., 
2 Cir, 82 F, 2d, 154, 155, stressfully relied upon by the plaintiff, the 
picture of the plaintiff in that case was so caricatured as to expose the 
plaintiff to overwhelming ridicule. In that connection the Court said: 
“The contrast between the drawn and serious face and the accompanying 
fantastic and lewd deformity was so extravagant that though utterly 
unfair, it in fact made of the plaintiff a preposterously ridiculous spec- 
tacle and the obvious mistake only added to the amusement.” We have 
examined the other authorities cited by plaintiff and find distinguishing 
features in each of the cited cases. 

The defendants were entitled to a judgment of nonsuit on the cause 
of action for alleged libel. 

Plaintiff’s second cause of action is based upon the right of privacy, 
so termed. It 1s clear that the first issue, when considered in connection 
with the charge of the court, was submitted upon the theory of this 
cause of action. 

Strictly speaking, there are no property rights. All rights are indi- 
vidual. A person has a right to the possession, control, use and disposi- 
tion of property. This right is as personal as the right to individual 
hberty, free speech or any other like right possessed by a citizen. The 
individual right which relates to property is loosely termed a property 
right. Some of the cases dealing with the “right of privacy” treat it 
as a species of property right. 

The question of the existence of this right is a relatively new field in 
legal jurisprudence. In respect to it the courts are plowing new ground 
and before the field is fully developed unquestionably perplexing and 
harassing stumps and runners will be encountered. 

In determining to what extent a newspaper may publish the features 
of an individual under any given circumstances necessarily involves a 
consideration of the constitutional right of free speech and of a free 
press. People do not live in seclusion. When a person goes upon the 
street or highway or into any other public place he exhibits his features 
to public inspection. Js a newspaper violating any right of the indi- 
vidual, or doing more than exercising the right of a free press, when it 
publishes a correct image of such features? Must a distinction be drawn 
between those in private life and those in public office or public life, 
and if so, when does a person cease to be a private citizen and become 
a public character? If a newspaper may publish the features of an 
individual in connection with an article that is laudatory, does it not also 
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possess the right to publish the same in connection with an article that is 
critical in its nature so long as it speaks the truth? If the people are 
entitled to know what their Governor, or their President, or other public 
servant, is doing and saying, is 1t reasonable to hold that they are not 
entitled as a matter of course to ascertain and know through -the news- 
papers his physical features and appearance? These and many other 
duestions which may hereafter arise, 1n connection with this type of 
litigation, are not now before us for decision. 

So far as we have been able to ascertain, no court has yet held that it 
constitutes a tort for a newspaper to publish an image of an individual 
when such publication is not libelous, except when such publication in- 
volves the breach of a trust, the violation of a contract, or when the 
photograph is used in connection with some commercial enterprise, and 
we are presently called upon to decide only the right of an individual to 
prohibit the unauthorized use of an image of her features and figure in 
connection with and as a part of an advertisement. 

Seemingly, the first time this subject was called to public attention 
in America was through an article in the Harvard Law Review, Vol. 4, 
p. 198, published in 1890. In this article the existence of the right of 
privacy, as that term is ordinarily understood, was maintained. This 
article was followed by one published in Northwestern Law Review, 
Vol. 8, p. 1, in which the right of privacy was refuted. Without going 
into an extensive discussion of the origin and progress of this doctrine, 
the attention of those interested therein is directed to the case of Rober- 
son v. Rochester Folding Box Co., 171 N. Y., 588, 59 L. R. A., 478, in 
which Parker, C. J., reviews all of the cases dealing with the subject, 
both English and American, to that date. The decision reverses the 
judgment of the court below in which an injunction was issued restrain- 
ing the defendant from using the photograph of the plaintiff in connec- 
tion with and as a part of an advertisement of flour, and denies the 
existence in the law of a right of privacy “founded upon the claim that 
a man has the right to pass through this world . . . without having 
his picture published, his business enterprises discussed, . . . or his 
eccentricities commented upon, . . . whether the comment be favor- 
able or otherwise.” In this case there is a strong and logical dissent 
by Gray, J., concurred in by Bartlett and Haight, JJ. The subject is 
likewise dealt with at length in Pavesich v. New England Infe Insurance 
Co., 69 L. R. A., 101. All former decisions are likewise fully diseussed 
in this opinion, in which the Court holds that the unauthorized publica- 
tion of plaintiff's photograph in connection with an advertising enter- 
prise gives rise to a cause of action. In the opinion Coble, J., quoting 
at length and with approval from the dissenting opinion of Gray, J., in 
Roberson v. Rochester Folding Box Co., supra, said in part: ‘“Instan- 
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taneous photography is a modern invention, and affords the means of 
securing a portraiture of an individual’s face and form in invitum their 
owner. While, so far forth as it merely does that, although a species 
of aggression, I concede it to be an irremediable and irrepressible fea- 
ture of the social evolution. But if it is to be permitted that the por- 
traiture may be put to commercial or other use for gain by the publica- 
tion of prints therefrom, then an act of invasion of the individual’s 
privacy results, possibly more formidable and more painful in its conse- 
quences than an actual bodily assault might be. Security of person is as 
necessary as the security of property; and for that complete personal 
oy which will result in the peaceful and wholesome enjoyment of 
one’s privileges as a member of society there should be afforded protec- 
tion, not only against the scandalous portraiture and display of one’s 
features and person, but against the display and use thereof for another’s 
commercial purposes or gain. The proposition is, to me, an inconceiv- 
able one that these defendants may, unauthorizedly, use the likeness of 
this young woman upon their advertisement as a method of attracting 
widespread public attention to their wares; and that she must submit 
to the mortifying notoriety, without the right to invoke the exercise of 
the preventive power of a court of equity. . . . 

“T think that this plaintiff has the same property in the right to be 
protected against the use of her face for defendants’ commercial purposes 
as she would have if they were publishing her literary compositions. The 
right would be conceded if she had sat for her photograph; but if her 
face or her portraiture has a value, the value is hers exclusively, until 
the use be granted away to the public. Any other principle of decision, 
In my opinion, is as repugnant to equity as it is shocking to reason. ... 

“It would be, in my opinion, an extraordinary view, which, while 
conceding the Hight of a person to be protected against the eee ized 
circulation of an unpublished lecture, letter, drawing, or other ideal 
property, yet would deny the same protection to a person whose portrait 
was unauthorizedly obtained and made use of for commercial purposes. 
. . . Whether, as incidental to that equitable relief, she would be 
able to recover only nominal damages, is not material, for the issuance 
of the injunction does not, in such a case, depend upon the amount of 
the damages in dollars and cents.” 

We are of the opinion that the reasoning in the Pavesich case, supra, 
is sound and establishes the correctness of the conclusion that the unau- 
thorized use of one’s photograph in connection with an advertisement or 
other commercial enterprise gives rise to a cause of aesion which would 
entitle the plaintiff, without the allegation and proof of special damages, 
to a judgment for nominal damages, and to injunctive relief, if and 
when the wrong is persisted in by the offending parties. 
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One of the accepted and popular methods of advertising in the present 
day is to procure and publish the endorsement of the article being adver- 
tised by some well-known person whose name supposedly will lend force 
to the advertisement. If it be conceded that the name of a person is a 
valuable asset in connection with an advertising enterprise, then 1t must 
likewise be conceded that his face or features are likewise of value. 
Neither can be used for such a purpose without the consent of the owner 
without giving rise to a cause of action. 

We conclude, therefore, that there was error in the judgment below 
and that the motion of the defendants for a judgment of nonsuit should 
have been sustained as to plaintiff’s cause of action sounding in libel 
and that there should be a new trial on the cause of action alleging the 
unauthorized use of the image of plaintiff’s features and person in con- 
nection with said advertisement. Upon the present record, from which 
it appears that said photograph was used by mistake and without malice 
and that the defendants immediately desisted from the use thereof upon 
the discovery of the mistake and made due apology therefor, the plaintiff 
would be entitled to a judgment for nominal damages only. As the 
defendants have not and did not persist in the wrong complained of, the 
right to injunctive relief is mot here involved. 

New trial, 





L. E. O’PBRIANT, MAYE H. O’BRIANT, EARLE J. O’BRIANT, JESSIE 
O’BRIANT, R. D. O’BRIANT, ano NEFFIE O’BRIANT BRADSHER vy. 
MRS. E. FRANK LEE. 


(Filed 2 February, 1938.) 


1. Mortgages § 2—Absolute deed and contract by grantee to reconvey at 
option of grantors do not constitute equitable mortgage as matter of 
law. 


Plaintiffs alleged that they executed to defendant a deed in fee simple, 
absolute on its face, and that contemporaneously therewith defendant 
executed a contract to reconvey at the option of defendants upon the pay- 
ment of a certain sum of money within a specified time. Defendant 
denied the allegation in the complaint that the transaction was intended 
to convey title as security for a loan of money. Held: The transaction 
alleged does not constitute an equitable mortgage as a matter of law, and 
plaintiffs’ motion for judgment on the pleadings was correctly denied. 
Instances in which the grantor is obligated to redeem the land by paying 
the amount of the debt, or the consideration of the deed, distinguished 
from instances in which the grantor is given an optional right to a recon- 
veyance, upon the payment of a sum of money, but in which he does not 
bind himself to pay the money and take a reconveyance. 
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2. Same—Plaintiff must prove by greater weight of evidence that parties 
intended that deed and contract to reconvey should constitute mort- 
gage. 

Plaintiffs alleged and contended that the parties intended that the abso- 
lute deed executed by plaintiffs to defendant and defendant’s contract to 
reconvey at the option of plaintiffs upon the payment of a certain sum 
of money within a stipulated time, should constitute a mortgage. De- 
fendant denied the allegation and contended to the contrary. Held: The 
action was not to reform or correct a written instrument, but the plead- 
ings raised only an issue of fact as to the intention of the parties, and 
plaintiffs have the burden of proving the issue by the greater weight or 
preponderance of the evidence, and an instruction placing the burden on 
plaintiffs to prove the issue by clear, strong and convincing proof is 
reversible error. 


Stacy, C. J., dissenting. 


ApprEAL by plaintiffs from Hamilton, Special Judge, at September 
Term, 1937, of DurHam. New trial. 

This is an action to have a deed executed by the plaintiffs and con- 
veying to the defendant in fee simple the land described in the complaint, 
and a contract in writing executed by the defendant, contemporaneously 
with the execution and delivery of said deed, by which the defendant 
agreed to reconvey to the plaintiffs the said land, in accordance with the 
stipulations set out in said contract, adjudged a mortgage from the plain- 
tiffs to the defendant to secure a loan of money to the plaintiffs by the 
defendant, at the date of the said deed and contract; and for an account- 
ing between the plaintiffs and the defendant, to determine the amount 
now due by the plaintiffs to the defendant on account, of said loan, to 
the end that plaintiffs may redeem the land described in the complaint 
from said mortgage by paying to the defendant the said amount. 

The action was begun in the Superior Court of Durham County on 
6 April, 1935, 

It is alleged in the complaint that on or about 2 December, 1933, the 
plaintiffs applied to the defendant for a loan of $7,000, and offered to 
secure the payment of said loan by a mortgage on the land described in 
the complaint; that the defendant agreed to make and did make said loan 
to the plaintiffs, but instead of accepting a mortgage from the plaintiffs 
to secure the payment of said loan, in accordance with their offer, the 
defendant required the plaintiffs to convey to her by a deed absolute in 
form the land described in the complaint, and executed contemporane- 
ously with the execution and delivery of said deed a contract in writing 
by which the defendant agreed to reconvey to the plaintiffs the land 
which was conveyed to her by the plaintiffs in said deed, upon the pay- 
ment by the plaintiffs to her, on or before 2 December, 1934, of the sum 
of $7,000, with interest on said sum at the rate of six per centum 
per annum. 
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It is further alleged in the complaint that it was the purpose and 
intention of both the plaintiffs and the defendant that the transaction 
between them should be a loan of money by the defendant to the plain- 
tiffs, and that said loan should be secured by the deed from the plaintiffs 
to the defendant, and the contract executed by the defendant for the re- 
conveyance by her to the plaintiffs of the land described in the deed and 
that said deed and contract should constitute, in law and in equity, a 
mortgage on the land described in the complaint. 

In her answer to the complaint, the defendant denies that she agreed 
to make or did make a loan to the plaintiffs of the sum of $7,000. She 
alleges that the only contract or agreement between her and the plaintiffs 
with respect to the land described in the complaint is contained in the 
deed executed by the plaintiffs by which they conveyed to her in fee 
simple the land described therein, and the contract executed by her by 
which she agreed to reconvey the said land to the plaintiffs, in accord- 
ance with the terms and provisions of said contract. She denies that it 
was the purpose or intention of the plaintiffs and the defendant that 
the relation of debtors and creditor should be created between them. 
She denies that the relation of mortgagors and mortgagee was created 
between the plaintiffs and the defendant as the result of the transaction 
between them with respect to the land described in the complaint. She 
alleges that plaintiffs having failed to exercise their option under her 
contract with them, with respect to said land, the said contract 1s now 
null and void. 

When the action was called for trial, the plaintiffs moved for judg- 
ment on the pleadings in accordance with the prayer of their complaint. 
The motion was denied and plaintiffs duly excepted. 

At the trial, the plaintiffs offered in evidence: 

(1) A deed from the plaintiffs to the defendant, dated 21 November, 
1933, and duly recorded in the office of the register of deeds of Durham 
County, on 21 December, 1933, in Book 109, at page 505. 

By this deed the plaintiffs conveyed to the defendant, in fee simple, 
the land described in the complaint. The consideration recited in said 
deed is the sum of ten dollars, and other valuable considerations. <At- 
tached to said deed are revenue stamps in the sum of $7.00. 

(2) A contract executed by the defendant, dated 21 December, 1933, 
and duly recorded in the office of the register of deeds of Durham 
County, on 21 December, 1933, in Book 109, at page 596. This con- 
tract is as follows: 


“North Carolina—Durham County. 
“Know all men by these presents, That whereas Mrs. E. Frank Lee, 
party of the first part, hereinafter known as the grantor, has purchased 
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from L. E, O’Briant and wife, Maye H. O’Briant, Earle J. O’Briant 
and wife, Jessie O’Briant, R. D. O’Briant and Neffie O’B. Bradsher, 
parties of the second part, hereinafter known as the grantees, certain 
property located on the south side of East Main Street, in the city of 
Durham, known as No, 118 East Main Street, and being more particu- 
larly described in the deed from the parties of the second part herein 
above named, to Mrs. E. Frank Lee, dated 21 November, 1938, and 
recorded in Book 109, at page 505, registry of Durham County; 

“And whereas, the grantors in said deed desire the privilege or option 
of repurchasing said property at any time on or before the 2nd day of 
December, 1934; 

“And whereas, it 1s the desire of the party of the rst part to give 
the said L. E. O’Briant and wife, Maye H. O’Briant, Earle J. O’Briant 
and wife, Jessie O’Briant, and R. D. O’Briant and Neffie O’Briant Brad- 
sher the privilege of repurchasing said property at any time on or before 
the 2nd day of December, 1934, but not afterwards; 

“Now, therefore, in consideration of the premises, and the further 
sum of one dollar, the receipt of which is hereby ful vy acknowledged, 
the party of the first part does agree for herself, her heirs, administra- 
tors and assigns, that on or before the 2nd day of December, 1934, she or 
they will convey to L. E. O’Briant and wife, Maye H. O’Briant, Earle J. 
O’Briant and wife, Jessie E, O’Briant, R. D. O’Briant and Neffie O’B. 
Bradsher the said property, provided the above named parties have 
fully complied with all of the following terms: 

“(1) That the parties of the second part pay in cash to Mrs. E. 
Frank Lee the sum of seven thousand ($7,000) dollars, with interest 
thereon from the 2nd day of December, 1933, at the rate of six per 
centum per annum on or before the 2nd day of December, 1934. 

“(2) That in addition to the above named sum the parties of the 
second part will pay to Mrs. E. Frank Lee the sum of twelve hundred 
($1,200) dollars, which shall be paid in twelve (12) ecgual monthly in- 
stallments, the first payment to become due and payable on or before 
the 5th day of December, 1933, and each and every sueceeding payment 
thereafter shall become due and payable on the ist day of each succeed- 
ing month. 

“If the parties of the second part shall become as much as thirty (380) 
days in arrears in making any such payment, then the party of the first 
part shall be under no obligation to reconvey the property under the 
terms of this option, and this agreement shall be vo:d. Should the 
parties of the second part desire to exercise this option before the 2nd day 
of December, 1934, the entire twelve hundred ($1,200) dollars provided 
for in this section shall become due and payable. However, any interest 
due on any of the items required to be paid by the parties of the second 
part may be offset by this item of twelve hundred ($1,200) dollars. 
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“(3) That the parties of the second part repay to the grantor any 
sums advanced for insurance, taxes or expenses for necessary upkeep 
and repairs on the property, together with interest from the date of such 
advancements or payments at the rate of six per centum per annum. 
Included in the above shall be the repayment to the grantor of the cost 
and expenses of the examination of the title to the property by attorneys 
selected by the grantor. 

“The failure on the part of the grantees to pay all of the items listed 
above and to comply with all the conditions herein set out shall relieve 
the grantor from the necessity for conveying said property to the 
grantees, and in the event of such failure this agreement shall be null 
and void, and Mrs. E. Frank Lee shall be at liberty to dispose of the land 
to any other person, or to use it as she may desire, in the same manner 
as if this agreement had never been made; otherwise, this agreement to 
remain in full force and effect. This agreement, if not fully complied 
with, shall be null and void after 2 December, 1934. 

“Witness my hand and seal, this the 21st day of December, 1933. 

Mrs. E. Franx Ler. (Seal.)” 


L. E. O’Briant, one the plaintiffs, testified in their behalf as follows: 

“The deed executed by the plaintiffs, conveying to the defendant the 
land described in the complaint, and the contract executed by the defend- 
ant by which she agreed to reconvey to the plaintiffs the said land, in 
accordance with the terms and provisions of her contract, were both 
delivered on 21 December, 1933, in the office of plaintiffs’ attorney. 
Upon the delivery of the deed and contract, the defendant, Mrs. Lee, 
delivered to the plaintiffs her check for $7,000. This closed the trans- 
action. 

“Prior to this time, I had applied to Mrs. Lee for a loan of $7,000 
to the plaintiffs. They needed this sum of money to redeem the land 
described in the complaint from a mortgage which the plaintiffs had 
given on the land to the Guaranty Bond & Mortgage Corporation. The 
land had been sold under this mortgage but the sale had not been com- 
pleted. 

“After I had made two or three visits to Mrs. Lee, she agreed to make 
the loan to the plaintiffs. We offered to give her a mortgage on the 
property described in the complaint to secure the loan. This property 
is located on East Main Street, in the city of Durham, and is about half 
a block from the courthouse. It is business property and consists of a 
lot fronting on East Main Street 21.9 feet and running back from the 
street 67 feet, and a brick building of two stories. There are two store 
rooms on the first floor of the building. The property is worth $25,000. 
The amount required to redeem the property from the mortgage to the 
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Guaranty Bond & Mortgage Corporation was about $6,800. This 
amount was paid by the plaintiffs out of the loan made to them by the 
defendant of $7,000. 

“T have been in possession of the property since the date of the deed 
from the plaintiffs to the defendant, in accordance with the provisions 
of defendant’s contract. The title to the property, at the date of the 
deed, was in L. E. O’Briant, Earle J. O’Briant, R. D. O’Briant, and 
Neffie O’Briant Bradsher. I paid to Mrs. Lee the sum of $100.00 per 
month until the appointment by the receiver in this action by the court. 
Since the appointment of the receiver, I have paid same to him. 

“The deed and the contract, which were prepared in accordance to 
the requirements of the defendant, were delivered in the office of the 
defendant’s attorney. The attorney for the plaintiffs in the transaction 
was present, when the papers were delivered. Both attorneys approved 
the papers. They were executed and delivered upon their advice. I 
knew that the deed was an ordinary deed of conveyance, and that it 
conveyed the property to the defendant in fee simple. It was my pur- 
pose in executing the deed and in accepting the contract for the re- 
conveyance of the property to the plaintiffs, to secure a loan from the 
defendants to the plaintiffs in the sum of $7,000. I accepted the con- 
tract, because the plaintiffs needed the money to save their property. 
Mrs. Lee knew the situation of the plaintiffs. J did not like the way 
the papers were written, but had to have the money. Mrs. Lee refused 
to accept a mortgage from the plaintiffs. 

“T did not tender Mrs. Lee the amount due on the loan prior to 
2 December, 1934, nor did I request her to reconvey the property to the 
plaintiffs 1m accordance with her contract prior to said date. This 
action was begun by the plaintiffs against Mrs. Lee on 6 April, 1935.” 

Evidence was offered by the plaintiffs tending to show that the prop- 
erty described in the complaint was worth, in December, 1933, from 
$17,000 to $25,000. 

Mrs. E. Frank Lee, the defendant, in her own behalf, testified as 
follows: 

“I know Mr. L. FE. O’Briant. The first time I had a conversation 
with him with respect to the property described in the complaint was 
early in 1933. He came to see me at my home in the city of Durham. 
He wanted to borrow money from me to pay off a mortgage on his 
property. He offered me a mortgage on the property to secure the loan. 
I told him that I was not interested in a mortgage, that he had not paid 
the taxes on the property for several years, was behind in the interest, 
and had paid nothing on the principal of his debt secured by the mort- 
gage then on the property. I declined to make him a loan on the prop- 
erty, at that time. 
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“After the lapse of about a year, he came to see me again. He told 
me that the mortgage company was foreclosing the mortgage and he was 
about to lose his property. He asked me if I would be interested in 
buying the property. I told him that I would talk with my attorney 
about the matter. I later did so, and told Mr. O’Briant to see my 
attorney. He did so, with the result that I bought the property from 
the plaintiffs and signed the contract by which I gave them an option to 
repurchase the property. I signed the contract offered in evidence by 
the plaintiffs. The deed which they executed and the contract which I 
executed contains the only agreements between us with respect to the 
property described in the complaint. I refused to lend the plaintiffs the 
sum of $7,000, or any sum. 

“Tn addition to the sum of $7,000, which I paid the plaintiffs for the 
property, I have paid taxes on the property, which were due and unpaid 
when I bought the property from the plaintiffs, amounting to the sum 
of $2,816.47. Mr. O’Briant has been in possession of the property since 
the date of my deed. He was in possession under my contract until the 
appointment of a receiver in this action. He paid me as rent for the 
property $100.00 per month. He was in possession for sixteen months 
and paid me in all $1,500. He now owes me $100.00—one month’s 
rent. 

“The plaintiffs did not request me to reconvey the property to them, 
or offer me any sum of money for such reconveyance prior to the com- 
mencement of this action.” 

The only issue submitted to the jury for their consideration was as 
follows: 

“Was the execution and delivery of the deed executed by the plaintiffs 
and the agreement executed by the defendant intended as a security for 
the loan of money, as alleged? Answer: ............ e 

With respect to this issue, the court, in its charge, instructed the jury 
as follows: “The court instructs you, gentlemen of the jury, that the 
burden of this issue is on the plaintiffs, L. E. O’Briant and others, and 
that before you can answer this issue ‘Yes,’ you must be satisfied, not 
merely by the greater weight or preponderance of the evidence, but the 
plaintiffs must have offered evidence which js clear, strong, and conyine- 
ing, such as leaves no fair doubt that a security was intended and not 
a deed. 

“The court instructs you that if in and after your deliberations your 
minds are in such a condition that you are not altogether satisfied as to 
what was actually intended, it will be your duty to answer this issue 
‘No,’ and say by that answer that the paper writing remains as on its 
face it purports to be, a deed. 
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“The court instructs you that if there is merely a greater weight or 
a preponderance of evidence in favor of the plaintiffs, that alone would 
not be sufficient to justify your answering the issue in favor of the 
plaintiffs unless and until that evidence has been presented to you and 
constitutes evidence, clear, strong, and convincing.” 

The plaintiffs in apt time duly excepted to the foregoing instructions. 
The jury answered the issue “No.” 

From judgment in accordance with the verdict, and admissions at the 
trial, the plaintiffs appealed to the Supreme Court, assigning as error 
the refusal of their motion for judgment on the pleadings and the in- 
structions of the court in its charge to the jury. 


Bennett € McDonald and James R. Patton for plaintiffs. 
Hedrick & Hall and L. P. McLendon for defendant. 


Connor, J. It does not appear on the face of the pleadings in this 
action that the relation of creditor and debtors existed between the 
defendant and the plaintiffs at the date of the delivery of the deed 
executed by the plaintiffs, conveying the land described in the complaint 
to the defendant, and of the contract executed by the defendant by which 
she agreed, at the option of the plaintiffs, to reconvey to them the said 
land, upon their payment to her of certain sums of money, in accordance 
with the terms and provisions of said contract, nor does it so appear on 
the face of the deed and contract, which are by reference made a part 
of the pleadings, and which for the purposes of this action must be 
construed as if they were one instrument. The allegation to that effect 
in the complaint is denied in the answer. An issue of fact is thus raised 
on the pleadings for the jury. 

For this reason there was no error in the refusal of the court to allow 
the motion of the plaintiffs for judgment on the pleadings in accordance 
with the prayer of their complaint. Such refusal is in aceord with the 
law as stated in 41 C. J., section 81 (3), at page 321, as follows: 

‘When the grantor in an absolute deed at the same time takes back 
from the grantee a written contract giving the former a certain length 
of time in which to redeem the premises by paying the amount of the 
debt, or the consideration for the deed, and binding the latter to reconvey 
on such redemption, the two papers together constitute a mortgage. And 
the effect of the transaction is not altered by the fact that the contract 
specifically limits the time for redemption, and makes ths time an essen- 
tial element in the right to redeem. But if the contract leaves it entirely 
optional with the grantor to redeem or not, and does rot bind him to 
effect a redemption according to the agreement, it is rather to be held a 
conditional sale than a mortgage.” 
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This statement of the law applicable to plaintiffs’ assignment of error 
with respect to the refusal of the court to allow their motion for judg- 
ment on the pleadings is supported by numerous cases cited in the notes, 
among others Porter v. White, 128 N. C., 42, 58 S. E., 24. See, also, 
Robinson v. Willoughby, 65 N. C., 520, where it was held that when 
a debtor conveys land to a creditor by deed absolute in form, and at the 
same time gives his note for the amount of his debt, and takes from his 
grantee a bond for title upon his payment of the note, such transaction 
is a mortgage. Where, however, there is no relation of creditor and 
debtor between a grantor and a grantee in a deed absolute in form, and 
the grantee contemporaneously with the delivery of the deed, agrees in 
writing to reconvey to the grantor the land conveyed to him by the deed, 
upon the payment to him of a certain sum of money by his grantor, such 
transaction will not be held a mortgage as a matter of law or equity. 
“The mere execution of a deed absolute on its face and of a bond for a 
reconveyance of the premises upon certain conditions, does not of itself 
stamp the transaction as a mortgage. That character attaches to it only 
when it was intended as a form of security for a debt or a loan, and if it 
is shown that the parties intended an absolute sale of the property, with 
a mere right to repurchase, that intention must govern. Such intention 
may be manifested on the face of the papers or inferred from circum- 
stances. If the agreement for reconveyance expressly recites that the 
transaction is not intended as a mortgage, this is conclusive. In the 
absence of such a declaration, the test must be found in the character of 
the consideration. If it is a debt which the grantor is bound to pay, 
which the grantee might collect by proper proceedings, and for which the 
deed for the land is to stand as security, the transaction 1s a mortgage; 
but if it is entirely optional with the grantor to pay the money and 
receive a reconveyance, he has not the rights of a mortgagor, but only 
the privilege of repurchasing the property.” 41 C. J., section 87, page 
325. 

The contention of the plaintiffs on their appeal to this Court from the 
judgment of the Superior Court in this action that there was error in 
the instructions of the trial court to the jury with respect to the charac- 
ter of the evidence and the degree of proof which the law requires to 
justify an affirmative answer by the jury to the issue submitted by the 
court, must be sustained. 

In Williams v. Building & Loan Association, 207 N. C., 362, 177 
S. E., 176, it is said by Schenck, J.: 

“In this jurisdiction there are three degrees of proof required of the 
party upon whom the onus probandi rests. First, in ordinary civil 
actions, the burden is to satisfy the jury by the greater weight of the 
evidence; and, second, in certain cases of an equitable nature, such as 
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where it is sought to reform a written instrument, or prove the terms of 
a lost will, or to impeach the probate of a married woman’s deed, the 
burden is to establish the contention by clear, strong end cogent proof; 
third, in criminal actions the burden is to show the guilt of the accused 
beyond a reasonable doubt. Hllett v. Ellett, 157 N. C., 161, 72 S. E., 
861; Montgomery v. Lewis, 187 N. C., 577, 122 8. E., 374. The first 
phrase, ‘greater weight of the evidence,’ has been universally explained 
by ‘the preponderance of the evidence,’ Supply Co. v. Conoly, 204 
N. C., 677, 169 S. E., 415; the second phrase, ‘clear, strong and 
cogent proof,’ by evidence which ‘should fully convince,’ Lumber C'o. v. 
Leonard, 145 N. C., 839, 59 S. E., 184; and the third phrase, ‘beyond 
a reasonable doubt,’ by ‘to a moral certainty,’ S. v. Schoolfield, 184 
N. C., 721, 114 S. E., 466.” 

In Ricks v. Brooks, 179 N. C., 204, 102 S. E., 207, it is said by 
Walker, J.: 

“We may as well state in the beginning that this is not an action for 
the correction of a deed, or for its reformation, and tae doctrine as to 
the quantity of proof required in such a case does not apply, and the 
contention of the defendant in this respect cannot be sustained. 

“In an action for reformation it must be alleged and shown, by evi- 
dence clear, strong and convincing, that the instrument sought to be 
corrected failed to express the true agreement of the parties, because of a 
mistake common to both parties, or because of the mistake of one party 
induced by the fraud or inequitable conduct of the other party, and that 
by reason of ignorance, mistake, fraud or undue advantage something 
material has been inserted, or omitted, contrary to such agreement, and 
the intention of the parties. Ray v. Patterson, 170 N. C., 226, 87S. E., 
212; Newton v. Clark, 174 N. C., 393, 93 S. E., 951. But this rule does 
not apply when the purpose is not to reform, but to set aside the instru- 
ment for fraud, undue influence or upon other equitable ground. Poe 
ve Smith, 172 N. C., 67, 89 S. E., 1008, and Boone v. Lee, 175 N. C.,, 
383, 95 S. E., 659, citing Harding v. Long, 108 N. C., 1, 9 S. E., 445.” 

The instant action is not of an equitable nature, it is not to reform or 
correct a written instrument, upon the ground that by reason of mistake 
of the draftsman, or of one of the parties induced by the fraud of the 
other, the instrument fails to express the true intention of the parties. 
There is no allegation in the complaint nor was there any contention 
at the trial to that effect. It is alleged in the complaint and was con- 
tended by the plaintiffs at the trial that the true intention of the parties 
to the deed and to the contract was that both should constitute a mort- 
gage securing a loan made contemporaneously with the execution of both 
instruments by the defendant to the plaintiffs. This allegation was 
denied in the answer. 
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The issue raised by this allegation and denial was submitted to the 
jury. It involves only a question of fact, to wit, the true intention of 
the parties. The burden of the issue was on the plaintiffs to satisfy the 
jury of the truth of their allegation, by the greater weight or prepon- 
derance of the evidence. No greater degree of proof was required of 
them. There was error in the instructions to the contrary. 

For this error the plaintiffs are entitled to a new trial. It is so 
ordered. 

New trial. 


Stacy, C. J., dissents on the ground that any error committed in the 
trial of the cause was harmless, as the intention of the parties 1s a 
matter for the court—the agreement being in writing; and, on the undis- 
puted facts, the plaintiffs are not entitled to recover. Aing v. Davis, 
190 N. C., 737, 180 S. E., 707; Barkley v. Realty Co., 170 N. C., 4831, 
$7 3, °219. 





C. T. H. CORPORATION y. A. J. MAXWELL, CoMMISSIONER OF REVENUE OF 
THE STATE OF NORTH CAROLINA. 


(Filed 2 February, 19388.) 


1. Statutes § 5a— 


Where a statute uses words having a well Known sense in the law, the 
words will be given that sense in construing the statute. 


2. Taxation § 27—Term ‘‘doing business” in this State defined. 


The words “doing business” in this State, as used in statutes imposing 
a corporate franchise tax, are to be broadly construed, and while an 
isolated business transaction is not sufficient to bring a corporation within 
the meaning of such statutes, a corporation comes within the statutes if it 
transacts Within the State a substantial part of the business it was organ- 
ized to perform. 


3. Same—Plaintiff corporation held ‘‘doing business" in this State within 
meaning of statutes levying franchise tax. 

The agreed statement of facts disclosed that plaintiff corporation, in 
accordance with the purpose of its organization, domesticated in this 
State and purchased land at foreclosure sales of mortgages held by a 
mortgage company, that it maintained an office and process agent in this 
State, but did not maintain an office here for the transaction of its busi- 
ness, but rented the properties purchased by it through local rental 
agencies, and constantly sent its officers and agents into the State on its 
business incident to the properties in this State to which it held title, 
and that the business transactions in this State incident to its properties 
were numerous and involved large sums of money, and constituted a sub- 
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stantial part of the business for which it was organize]. Held: Plaintiff 
corporation was “doing business” in this State within the meaning of 
sec. 211 of the Revenue Acts of 1983 and 1935, imposing a corporate fran- 
chise tax on foreign corporations doing business in this State. 


4. Same—Findings held to disclose that plaintiff corporation was engaged 
in business in this State for profit and not solely as liquidating agent. 
A domesticated corporation cannot successfully maintain that its activi- 
ties in this State were carried on solely for the purpose of liquidating the 
assets of another corporation without profit to itself and that therefore it 
was not “doing business” in this State within the meaning of statutes 
imposing a corporate franchise tax, when the agreed facts disclose that 
it purchased large numbers of tracts of land in this State at foreclosure 
sales of mortgages held by a mortgage company, then in receivership, 
paying for same by notes, secured by a deed of trust, payable solely from 
the proceeds derived from renting and selling the properties, with provi- 
sion that upon sale or foreclosure the domesticated corporation should be 
entitled fo any surplus over the amount necessary to discharge the mort- 
gage note on the property, since the findings disclose that the domesti- 
cated corporation in liquidating the assets of the mortgage corporation 
was attempting to do So at a profit to itself. 


5. Same— 


The ownership of property for the purpose of computing the amount of 
corporate franchise taxes means the ownership of any valuable right in 
property, and not necessarily the ownership of the fee simple. 


6. Same—Plaintiff corporation held the owner of lands in this State for 
purpose of computing corporate franchise tax. 


A mortgage corporation became insolvent and its assets were trans- 
ferred to a trustee for the benefit of bondholders. Plaintiff corporation 
was organized to purchase property at foreclosure sales of the mortgages, 
executing notes therefor in the amount invested in the property by the 
mortgage corporation which was secured by its bonds, the plaintiff’s 
notes, secured by deeds of trust, being payable solely from sums derived 
from renting or sale of the properties, with provision giving plaintiff 
corporation power to rent, lease or Sell the properties, with further pro- 
vision that plaintiff corporation should be entitled to all sums derived 
from the liquidation of the assets over and above the amount necessary 
to discharge the collateral bonds of the mortgage corporation. Held: 
The properties purchased by plaintiff corporation in this State under the 
agreement were owned by it for the purpose of computing plaintiff’s cor- 
porate franchise tax, and plaintiff’s contention that it held title to said 
properties only as agent or trustee for the liquidation of the assets of the 
mortgage corporation is untenable. 


APPEAL by plaintiff from Sinclair, J., at September Civil Term, 1937, 
of WAKE. 

Action for the recovery of franchise tax paid under protest, and 
alleged to have been illegally assessed. 

Plaintiff, a corporation chartered 6 December, 1932, under the laws 
of the Commonwealth of Virginia and authorized to carry on the busi- 
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ness of buying, selling and otherwise dealing in real estate, on 7 Decem- 
ber, 1932, filed in office of the Secretary of State of North Carolina a 
copy of its charter, duly attested, and otherwise fully complied with the 
laws of this State for domestication of a foreign corporation to do busi- 
ness in this State, and has not withdrawn such domestication proceed- 
ings, and thereunder was authorized and empowered as a foreign corpo- 
ration to do business in this State for the years 1934 and 1935. 

For franchise tax purposes plaintiff duly filed verified reports: (a) 
For 1934 in compliance with sec. 211 of Revenue Act of 1933, and (b) 
for 1935 in compliance with sec. 211 of the Revenue Act of 1935, in 
which the total assessed value of properties owned by it in North Caro- 
lina were stated to be (c) for 1 April, 1934, the sum of $368,172, and 
(d) for 1 April, 1935, the sum of $423,013. Franchise tax of $552.26, 
on basis of report for 1934, was assessed by defendant against and paid 
by plaintiff without protest on 25 June, 1935. 

In consequence of a conference between representatives of plaintiff 
and defendant, plaintiff requested that it be allowed to file, and on 14 
August, 1935, did file, a corrected return, duly verified, for each of the 
years 1934 and 1935, in which the total assessed value of its properties 
located in North Carolina, real estate only, is stated to be (1) $426,603 
for 1934, situated in 26 towns and cities, and (2) $645,925, book or 
investment value $651,839.17, for 1935, situated in 28 towns and cities. 
On these returns franchise tax was assessed by defendant: (a) For 1934 
in the amount of $639.90, or $87.64 in excess of the $552.26 theretofore 
assessed against and paid by plaintiff; (b) for 1935, in the amount of 
$1,140.72. On 11 May, 1936, the plaintiff paid to the defendant, under 
protest, the said balance for 1934, and all of the assessment for 1935, 
made due demand for refund and, upon refusal thereof, and after the 
lapse of the required period allowed by statute for repayment, instituted 
this action. 

Further agreed facts are: 

“7, That the Nolting First Mortgage Corporation, a Virginia corpo- 
ration, for a number of years was engaged in the mortgage and loan 
business, which consisted of lending money on real estate, taking therefor 
real estate notes secured by deeds of trust of mortgages. Holding these 
notes as collateral, the corporation would then issue its own collateral 
first mortgage bonds which were sold to the public. The bonds were 
direct obligations of the corporation; they were issued in series and each 
series was secured by certain of the real estate notes hereinabove re- 
ferred to. 

“8. The business of the Nolting First Mortgage Corporation was 
materially affected by the depression and during the month of May, 
1932, the corporation found that 1t would not be able to meet its col- 
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lateral trust bonds maturing on 1 June, because of the decrease in col- 
leetions from underlying collateral. The corporation notified all of its 
bondholders of the situation and suggested that a bondholder’s protective 
committee be formed to act for all of the bondholders. A committee was 
appointed by the bondholders and a program for the liquidation of the 
corporation was adopted. Pursuant to this program, a collateral trust 
agreement and a voting trust agreement, both dated 1 June, 1932, were 
executed. A printed copy of these agreements are attached hereto, 
marked ‘Exhibit A.’ 

“9, Pursuant to the terms of the voting trust agreement, the entire 
management and control of the Nolting First Mortgage Corporation was 
vested in five voting trustees named therein. Under the terms of the 
collateral trust agreement the holders of Nolting First Mortgage Corpo- 
ration collateral trust bonds deposited their bonds with the State- 
Planters Bank and Trust Company as trustee and received therefor new 
bonds dated 1 June, 1932. To secure this new issue of bonds the Nolting 
First Mortgage Corporation transferred all collateral held by it to the 
trustee as security for the bonds surrendered. The Nolting First Mort- 
gage Corporation thereupon discontinued its regular business of nego- 
tiating mortgage loans, and since 1 June, 1932, it has confined its 
activities exclusively to the liquidation of the aforesaid mortgage notes. 
The status of the corporation with respect to these limited activities is 
that of agent for the collateral trust bondholders. 

“10. The total principal amount of first mortgage notes held by 
Nolting First Mortgage Corporation as of 1 June, 1932, aggregated 
approximately $8,407,044, of which it is estimated tha: approximately 
$3,796,000 was secured by real estate located in the State of North 
Carolina.” 

In the Collateral Trust Agreement, Exhibit A, the parties are Nolting 
First Mortgage Corporation, called corporation, and JJome Mortgage 
Corporation, to State-Planters Bank & Trust Company, trustee. The 
agreement provides inter alia “Art. VIII, see. 1, If and when the prin- 
eipal of and on all the bonds of all series issued hereunder have been 
paid, or the corporation shall have deposited with the trustee for their 
benefit, the whole amount due on all the bonds of all series for principal 
and interest, and shall have fully performed every other obligation herein 
imposed on it, then the deposited collateral applicable to all series issued 
hereunder, and then remaining in the hands of the trusice, shall revert 
to the corporation, or its assigns.” 

The defendant, while admitting the statement of facts contained in 
paragraphs 7, 8, 9, and 10, denies that the same was relevant or material 
to the determination of the questions of law arising «pon the other 
agreed facts set out herein. 
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Further agreed facts are: The issued capital stock of the plaintiff 
corporation was five shares of the par value of $1.00 each. Stock certifi- 
cates were issued to five directors of the Nolting First Mortgage Corpo- 
ration, which were endorsed by them and returned to the Nolting First 
Mortgage Corporation and delivered by that corporation to the trustees 
under the collateral trust agreement dated 1 June, 1932. At a meeting 
of the stockholders of said corporation approving its by-laws at the 
organization meeting on 7 December, 1932, a resolution was adopted 
which in part provided as follows: “. . . That the purpose of its 
incorporation is that it may, in the event of foreclosure under any mort- 
gage or deed of trust securing the payment of any part of the deposited 
collateral securing any bonds or series of bonds issued under the collat- 
eral trust agreement of 1 June, 1932, . . . acquire legal title” to 
such properties and hold the same for account of such bonds or series of 
bonds of the Nolting First Mortgage Corporation hereinbefore referred 
to. The officers and directors of the Nolting First Mortgage Corpora- 
tion were the same as the officers and directors of the plaintiff corpora- 
tion. In North Carolina the C. T. H. Corporation has acquired title 
to property from trustees at foreclosure sales when mortgage notes on 
such properties were held as collateral for collateral trust notes issued 
under the collateral trust agreement of 1 June, 1932, hereinbefore re- 
ferred to, 

In the granting clause in form of deed used in thus taking title, 
“OQ. T. H. Corporation, its successors and assigns,” are named as 
grantees. In the habendum the following words are used: ‘To have 
and to hold . . . unto C. T. H. Corporation, its successors and 
assigns, in as full and ample manner as the said . . . trustees 
are authorized and empowered to convey the same: In trust, 
nevertheless, to be held, managed, sold or otherwise disposed of, by the 
said party of the second part, as trustee for the lawful owners and 
holders of Nolting First Mortgage Corporation Bonds or Series ¢............ 
as their several interests may appear.” Then there follows in minute 
descriptive detail an enumeration of all inclusive powers, authority, and 
rights of the C. T. H. Corporation with reference thereto, including the 
power “to deal with said real estate as if it were, and in every way 
exercise with respect thereto all the powers of, the fee simple owners 
thereof, in its own right.” 

All of the activities of the plaintiff corporation in the State of North 
Carolina for the years 1984 and 1985 were in connection with said 
properties and in accordance with the terms and provisions of the deeds 
so made to it. During said years the plaintiff corporation, acting under 
said conveyances, has held the said properties in trust and has man- 
aged, sold, and otherwise disposed of the same as trustee for the lawful 
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holders and owners of the particular Nolting First Mortgage Corpora- 
tion collatera) trust series secured by the said property as their several 
interests appeared. 

Coincident with taking title to the said properties, the plaintiff corpo- 
ration delivered to the Nolting First Mortgage Corporation, which in 
turn delivered to the trustee under the collateral trust agreement dated 
1 June, 1932, a mortgage note in the amount of the investment of the 
collateral trust series in the particular property, and same was secured 
by deed of trust. 

The form of note referred to is payable to bearer and contains pro- 
visions for payment “out of excess of income from the real estate upon 
which this note is secured over and above the expenses of holding, main- 
taining, and operating same, and/or of the net proceeds realized from 
the sale thereof, . . . but the maker shall not be liable to pay this 
note, either as to principal or interest, except to the extent of such 
excess Income from and/or net proceeds of the sale of said real estate as 
may come into its hands.” It is signed in the name of C. T. H. Corpo- 
PALLON. W¥iisons dt nentedon ee This notation appears thereon: “This note 
must be kept for release deed.” 

In the form of deed of trust referred to the “C. T. H. Corporation” 
and not “C, T. H. Corporation, Trustee,” is the grantor. The note 
secured thereby is described as above set forth. It contains provision 
that in the event of sale the trustee “shall pay the surplus, if any 
remain, to the party of the first part, its successors, or assigns’; and 
also the further provision “that if the said C. T. H. Corporation, its 
successors or assigns, shall pay off said note and discharge fully the 
trusts herein declared before such sale, or the same shall be done by a 
sale of part of said lands, then so much of said lands as may not have 
been sold, and are not required to meet any of said trusts, shall be re- 
conveyed to said C. T. H. Corporation, its suecessors and/or assigns, at 
its, or their, own proper cost or the title thereto be revested in it, or 
them, according to the provisions of law.” 

During the tax years in question plaintiffs did not have any officers or 
employees on a fixed salary or wage stationed in the State of North 
Carolina, but its officers and employees did, from time to time, come 
into the State of North Carolina on its business incident to the prop- 
erties to which it held title, as hereinbefore stated. The real estate, 
held as aforesaid, was rented through rental or real estate agents 
throughout the State of North Carolina, who were regularly engaged in 
said business as rental or real estate agents. The rents were collected 
for the plaintiff on a commission basis and paid over by such agents to 
the Nolting First Mortgage Corporation, to be held and disbursed by it 
under the terms of the Collateral Trust Agreement of 1 June, 1932, 
hereinbefore mentioned. 
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In the application to the Secretary of State of North Carolina for 
domestication, plaintiff stated that: “(2) The location of the registered 
office is at No. 906 Main St., Richmond, Va., and the location of the 
principal office in North Carolina is at Asheville (Jackson Bldg.), 
North Carolina, Buncombe County, and Kester Waltan is the agent upon 
whom process may be served.” Since its domestication plaintiff has 
maintained said office and process agent within this State, but did not 
during the tax years in controversy maintain any office in the State of 
North Carolina in which the business and affairs of the plaintiff corpo- 
ration were conducted and carried on, except as hereinbefore stated. 

Upon the foregoing findings of fact the court below concluded as a 
matter of law that plaintiff was doing business in this State and 1s liable 
for franchise tax for the years in question as assessed by defendant. 

From judgment in accordance therewith, plaintiff appealed to the 
Supreme Court and assigned error. 


Murray Allen and J. Vaughan Gary for plaintiff, appellant. 
Attorney-General Seawell and Assistant Attorneys-General McMullan. 
and Bruton for defendant, appellee. 


WINBORNE, J. Two questions arise upon the decision below on the 
agreed facts presented on this appeal: (1) Was the plaintiff doing 
business in this State in the years 1934 and 1935 within the meaning of, 
and liable for franchise tax under, sec. 211 of the Revenue Acts of 1933 
and 1935? (2) Is the real estate held by plaintiff, as described, “prop- 
erty in this State of” the plaintiff within the meaning of subsection 2 
of sec. 211 of the Revenue Acts of 1933 and 1935 providing a basis for 
imposing a franchise tax? The court below ruled affirmatively as to 
each. This is in harmony with our views. 

The Revenue Act of 1933 imposes a franchise tax upon “every foreign 
corporation doing business in this State and owning or using any part, or 
all, of its capital or plant in this State as of 1 April.” Sec. 211, ch. 
445, Public Laws 1933. The Revenue Act of 1935 imposes a like tax 
upon “every foreign corporation permitted to do business in this State 
and owning or using any part, or all, of its capital or plant in this 
State.” Sec. 211, ch. 371, Public Laws 1935. The two sections differ 
only in descriptive phrases, “doing business” in the first, and “permitted 
to do business” in the second. Therefore, it 1s necessary first to deter- 
mine the meaning of the words “doing business.” On the view we take 
this as determinative of this phase of the controversy. 

The rule applicable to the construction of statutes is that when they 
make use of words of definite and well known sense in the law, they are 
received and expounded in the same sense in the statute. Asbury r. 
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Albemarle, 162 N. C., 247, 78 S. E., 146; Borders v. Cline, ante, 472, 
194 S. E., 8296. 

“*Business’ is that which occupies time, attention and labor of man 
for purposes of livelihood or profit,’ Bouvier’s Law Dictionary. “It is 
a very comprehensive term, which embraces everything about which a 
person can be employed.” Black’s Law Dictionary. 

The phrase “doing business in the State” has been the subject of con- 
sideration in several decisions of this Court with respect to the statute 
relating to service of process on foreign corporations. In Timber Co. 
a. Ins. Co., 192 N. C., 115, 183 8. E., 524, Connor, J., said: “No all- 
embracing rule as to what is ‘doing business’ has been laid down. The 
question is one of fact, and must be determined largely according to the 
facts of each individual case, rather than by the application of fixed. 
definite, and precise rules.” 

In Commercial Trust Co. v. Gaines, 198 N. C., 233, 186 8. E., 609, 
Connor, J., said: “It has been generally held that a foveign corporation 
cannot be held to be doing business in a state, and therefore subject to 
its laws, unless it shall be found as a fact that such corporation has 
entered the state in which it is alleged to be doing business, and there 
transacted, by its officers, agents or other persons authorized to act for 
it, the business in which it is authorized to engaged by the state under 
whose laws it was created and organized. The presence within the state 
of such officers, agents or other persons, engaged in the transactions of 
the corporation’s business with citizens of the state, is generally held as 
determinative of the question as to whether the corporation is doing 
business in the state,” citing Timber Co. v. Ins. Co., supra, and other 
cases. 

In Ruark v. Trust Co., 206 N. C., 564, 174 8. E., 441, the defendant, a 
foreign corporation with no process officer or agent in “he State, having 
been named as trustee In more than a hundred deeds of trust creating 
liens on property situate in North Carolina under which it was vested 
with title to the property described therein, and was authorized to take 
possession thereof, collect the rents and foreclose in ease of default, had 
exercised the power of sale in a number of the deeds of trust, reported 
the same to the court and sent its agents into the State for the purpose 
of investigating and looking after the properties in its capacity as 
trustee, Stacy, C. J., speaking to the question: “Is the defendant doing 
business in this State, or does it have property here so as to render it 
amenable to process under C. 8., 1187?,” said: “A similar fact situation 
appeared in Reich v. Mortgage Corp., 204 N. C., 790, 168 S. E., 814, 
where the ruling that defendant owns property and is Joing business in 
this State was upheld as a matter of course. The same conclusion 
seems to be well supported in the instant case (citing authorities). The 
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expression ‘doing business in this State’ as used in C. S., 1187, means 
engaging in, carrying on, or exercising in this State, some of the things, 
or some of the functions, for which the corporation was created.” 14-A 
C. J., 1270. See, also, 12 R. C. L., 71. 

A broader meaning is to be given the words “doing business” as used 
in a tax statute. Fletcher Cyclopedia Corporations, Vol. 18, p. 691, 
sec, 8804. An isolated sale or other business transaction is not sufficient 
to bring the corporation within that meaning. It is sufficient, however, 
“if a substantial part of its regular business is carried on.” 37 Cyc., 
859. The facts in the present case tend to show that plaintiff was doing 
in North Carolina a substantial part of the business for which it was 
organized, 

The plaintiff contends, however, that it has not maintained an organi- 
zation for the purpose of profit or gain, but, on the contrary, 1t was 
organized solely for the purpose of liquidating collateral bonds of 
Nolting First Mortgage Corporation, and that its activities have con- 
sisted of holding the legal title to properties purchased at foreclosure 
sales when mortgage notes on such properties were held as security for 
collateral trust bonds, and that, therefore, it was not “‘doing business 
in this State.” It relies upon the decisions of the Supreme Court of the 
United States in Zonne v. Minneapolis Syndicate, 220 U. 8., 187; Me- 
Coach v. R. R., 228 U. S., 295; and U. S. v. Emery, Bird, Thayer 
Realty Co., 287 U. S., 28. These cases relate to a statute (36 Statutes 
at Large, ch. 6, sec. 38) which imposes special excise tax on corpora- 
tion, . . . organized for profit . . . and engaged in business 

with respect to the carrying on or doing business by such cor- 
poration.” They are distinguishable from the instant case. In the case 
of Von Baumbach v. Land Co., 242 U. S., 5038, Justice Day reviews the 
decisions of the Supreme Court of the United States in these corpora- 
tion tax cases, distinguishing those cases above holding that the corpora- 
tions were not doing business, from those holding to the contrary, begin- 
ning with the case Flint v. Stone Tracy Co., 220 U. S., 107. He states: 
“Tt is evident, from what this Court has said in dealing with the former 
cases, that the decision in each instance must depend upon the particular 
facts before the Court. The fair test to be derived from a consideration 
of all of them is between a corporation which has reduced its activities 
to the owning and holding of property and the distribution of its avails 
and doing only the acts necessary to continue that status, and one which 
is still active and is maintaining its organization for the purpose of 
continued efforts in the pursuit of profit and gain and such activites as 
are essential to those purposes.” 

In the instant case the plaintiff is distinct entity, separate and apart 
from the Nolting First Mortgage Corporation. It has voluntarily filed 
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its charter and become regularly domesticated with authority and power 
for itself as such to carry on real estate business in this State. It 
bought at trustees’ sales real properties located in 28 towns and cities of 
the book or investment value of more than $650,000, and of assessed 
value of approximately that amount, as shown by its 1935 report, duly 
verified. It has given notes for the purchase price on parcels of prop- 
erty so purchased and secured same by deeds of trust, both in form 
tending to show activities in “holding, maintaining and operating same” 
with the view of ultimately discharging the indebtedr.ess evidenced by 
the note, and realizing a surplus over and above the purchase price—a 
profit to it. It has leased its properties and sent its officers and em- 
ployees into the State on business incident to its properties so purchased. 
Its business is not limited to an isolated case. The cases are numerous. 
The volume is large. 

Plaintiff further contends that if it be liable for the franchise tax 
for the years in question, the recovery should be limited to $10.00 per 
year. It contends that “the entire capital consists of five shares of stock 
of the par value of $1 each and it has no surplus or undivided profits.” 
The assessments are made under (1) that portion of subsection 2 of 
sec, 211 of ch. 445, Public Laws 1933 (Revenue Act of 1933), which 
reads: “The proportion of capital stock, surplus and undivided profits 
allocated for franchise taxation under this section shall in no ease be 
less than the total assessed value of real and personal property in this 
State of each such foreign corporation;” and (2) that portion of sub- 
section 2 of sec, 211 of ch. 3871, Public Laws of 1935 (Revenue Act of 
1935), which is verbatim of the above subsection of the 1933 act, with the 
following addition: “Not less than its investment and/or actual book 
value of real and personal property in this State.” 

Each statute further provides that “The tax imposed . . .~ shall 
in no case be less than ten dollars.” The defendant, in assessing the 
franchise tax against the plaintiff for the years 1934 and 1935, used as 
the basis for determining the tax the assessed values of the real property 
in the State of North Carolina as were shown im the verified reports, as 
amended, filed by the plaintiff. 

We, therefore, come to consider the second question: | 

Applying the rules of construction hereinabove stated to the words 
“property in this State of” as used in the portion of subsection 2, sec. 
211 of the Revenue Acts of 1933 and 1935, does the real estate held by 
plaintiff come within their meaning? Webster defines “property” to be 
“the exclusive right to possess, enjoy, or dispose of a thing; ownership. 
In a broad sense, any valuable right or interest considered primarily as 
a source or element of wealth. In a narrower sense, ‘sroperty’ implies 
exclusive ownership of things; as where a man owns a piece of land or a 
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horse. In a broader sense, ‘property’ includes in the modern legal 
systems practically all valuable rights.” 

This Court, in Vann v. Edwards, 185 N. C., 661, 47 S. E., 784, in an 
opinion by Walker, J., speaking to the separate property of a married 
woman, said: “The word ‘property’ is of very broad signification. It 
is defined as rightful dominion over external objects; ownership; the 
unrestricted and exclusive right to a thing; the right to dispose of the 
substance of a thing in every legal way, to possess it, to use it and to 
exclude every one else from interfering with it. Property is the highest 
right a man can have to anything, being used for that right which one 
has to lands or tenements, goods or chattels, which no way depends on 
another man’s courtesy. <A right imparting to the owner a power of 
indefinite user, capable of being transmitted to universal successors by 
way of descent, and imparting to the owner the right of disposition,” 
quoted and cited in part in Stedman v. Winston-Salem, 204 N. C., 204, 
167 S. E., 813. 

Webster defines “of” as “indicating the possessive relationship; belong- 
ing or pertaining to; or connected with.” “Property of” does not neces- 
sarily mean ownership in fee simple. It means the ownership of any 
valuable right in property. 

The facts in the present case tend to show conveyances to the plaintiff 
of property over and in which it is vested with power and authority 
tantamount to ownership in fee simple. An analysis of the enumerated 
powers makes it well nigh impossible to conceive of any right of control 
or ownership that has not been expressed. Then, too, the plaintiff has 
executed notes for the purchase price and has secured those notes with 
deeds of trust in the form usually used in real estate transactions for 
conveying property to which the grantor has fee simple title, with pro- 
vision for revesting of title upon payment of the indebtedness. The 
plaintiff, through its proper officers, also has filed with the defendant 
reports duly verified in which it is stated that the property in question 
is owned by the plaintiff. 

While the transactions have been ingeniously devised and executed, 
the facts lead us to the conclusion that the real estate comes within the 
purview of the statute. The plaintiff, when it domesticated, must have 
contemplated as much. It was of the same mind when it filed reports 
for franchise tax purposes. 

The judgment below will be 

Affirmed. 
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CARL W. DUNLAP vy. CAROLINA POWER & LIGHT COMPANY. 


(Filed 2 February, 1988.) 


1. Waters and Watercourses § 1— 


The grantee of land bounded by a nonnavigable river or creek has 
riparian rights in such waters to the center thereof. 


2. Same—Each riparian owner has right to use of waters equal to rights 


of other riparian owners in like circumstances. 

Riparian rights of landowners along a nonnavigable stream is a right 
inseparably attached to the soil itself, and each has an equal and common 
right to the reasonable use of the water for any purpose which does not 
materially affect the rights of others, the right of each to such use being 
the same as the right of other riparian owners in like circumstances, but 
what is a reasonable use for farming cannot be compared with what is a 
reasonable use for manufacturing or power purposes. 


3. Waters and Watercourses § 3— 


A lower riparian owner has a cause of action against an upper pro- 
prietor for any pollution or substantial diversion of the waters of the 
stream. 


4, Waters and Watercourses § 2—Right of riparian owner to natural, un- 


diminished flow of stream is qualified by rights of other proprietors to 
reasonable use of waters. 

The right of a@ riparian owner to the natural flow of water without 
diminution in quantity or retardation or acceleration of the natural flow 
is qualified by the rights of other proprietors to the reasonable use of the 
waters, which use ineludes the right to use same for manufacturing or 
power purposes as well as domestic and agricultural purposes when in 
conformity with the size of the stream and the needs of the community, 
qualified only by the requirement that it must be enjoyed with reference 
{to similar rights of other riparian owners. 


5. Same——Riparian owner using stream for power purposes has the right 


to diminish flow to extent reasonably necessary for this purpose. 

Where a riparian owner is rightfully using the waters of a stream for 
power purposes, he is entitled to diminish, retard or accelerate the natural 
flow of water to the extent reasonably necessary in the lawful and bene- 
ficial use of the stream for this purpose, subject only to the like rights of 
lower proprietors, and a lower riparian owner is not entitled to damages 
for annoyance or inconvenience resulting from changes in the rate of flow 
from such reasonable use, but may insist only that the waters shall not 
be unreasonably withheld or let down by the power dim or withheld for 
an unreasonable length of time. 


6. Same— 


The burden rests upon a lower proprietor to allege and prove unlawful, 
wrongful or unreasonable use of the waters of a stream by an upper 
proprietor. 


WG FALL TERM, 1937. 815 
DUNLAP v. LicgHT Co, 


7. Same—What constitutes reasonable use is ordinarily a question for the 
jury. 

What constitutes reasonable use of the waters of a nonnavigable stream 
by an upper proprietor is a question of fact for the jury to determine in 
accordance with the nature and size of the stream, the object, impor- 
tance, nature and necessity of the use, and the manner and occasion of its 
exercise, and it is only when there is no evidence tending to show an 
unreasonable use that the question is one for the court. 


8. Same—Evidence held insufficient to show unreasonable use of waters 
of stream by power company. 

The evidence favorable to plaintiff tended to show that defendant power 
company customarily closed the gates of its dam at night to pond water 
for power purposes, and opened the floodgates in the morning for opera- 
tion, resulting in substantial decrease in the flow of the stream at night, 
and an accelerated flow of the stream in the morning until it was normal. 
and that plaintiff’s land overflowed more frequently during freshet and 
flood than formerly, resulting in damage. There was no evidence that 
the waters were turned into the stream in excessive amounts, and no 
evidence of a causal connection between the more frequent flooding of 
plaintiff’s land and the operation of defendant’s dam. Held: Defendant’s 
motion to nonsuit on this cause of action was properly allowed. since the 
retardation of the waters only between operating hours cannot be held an 
unreasonable use, and since the evidence fails to show any unreasonable 
use of the waters by plaintiff resulting in damage to plaintiff’s riparian 
rights. 

9. Eminent Domain § 2—Allegations and evidence held sufficient to be 
submitted to jury on question of power company’s taking of property 
as result of injury to land from operation of dam. 

Plaintiff’s allegation and evidence were to the effeet that by reason of 
the situation of his land at the convergence of two streams, the alternate 
diminution and acceleration of the flow of water resulting from the opera- 
tion of defendant’s power dam on one of the streams, caused the bank 
between the streams owned by plaintiff to be constantly washed and 
eroded away. Held: Plaintiff is entitled to have his cause of action to 
recover the damages sustained in the washing away of the bank sub- 
mitted to the jury on the theory that, by reason of the peculiar location of 
plaintiff’s property, the operation of the dam resulted in a taking of 
plaintiff’s property without just compensation, and such right of action 
exists even though the operation of the dam by defendant was well within 
its riparian rights. 


AppraL by plaintiff from Rousseau, J., at September Term, 1936, of 
ANSON, 

This is a civil action instituted by the plaintiff, a lower riparian 
owner, against the defendant, an upper riparian owner, to recover 
damages for the alleged unlawful and wrongful use of the waters of 
Yadkin River by the defendant and for compensation for damages to his 
lands, which the plaintiff alleges in effect amounts to a taking without 
just compensation. 
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Plaintiff owns a tract of land bordering on Rocky River and Yadkin 
River at the confluence of the two streams; the stream from the point 
of confluence of these two rivers to the ocean being known as Pee Dee 
River. The defendant has constructed a concrete dam across Yadkin 
River about four miles above plaintiff’s land and has erected a hydro- 
electric generating plant adjacent to said dam, the dam and plant being 
known as the Tillery Hydroelectric Generating Station. The defendant, 
as a public utility corporation, has been operating said plant since 1928 
for the generation of electricity for distribution and sale. The plaintiff 
alleges that the erection of said dam and the operat:on of said plant 
prevents the flow of said streams by his farm in the castomary manner 
according to the prior natural and usual flow; that by the operation of 
the plant of the defendant the water of Yadkin River is at times im- 
pounded to such an extent as to cause the Pee Dee River to become dry 
and without water therein and that at other times the waters are dis- 
charged from the dam in such manner and to such an extent as to raise 
the level of the water of Pee Dee River to ordinary food stage, which 
has the effect of backing the water of Rocky River up in the channel and 
causing such water to break through and cut sluices over the lands of 
the plaintiff until such water of Rocky River flows to the Pee Dee River 
through the artificial sluices or channels so cut rather than through the 
regular channel of Rocky River; that great channels have been cut 
across his lands in which pools of stagnant water form and cause mos- 
quitoes and other insects and vermin to breed; that by reason of the 
construction and maintenance of said plant by the defendants the waters 
of Yadkin River do not flow to and enrich plaintiff’s lands in a natural 
manner, but at times flow by and over them in greatly augmented quan- 
tities, causing the banks of the stream to break and wash away and it 
creates an unhealthful condition for him and his tenants and which 
interferes with the passage of the waters of the rivers through the fixed 
channel of said stream and deprives him of the pleasure and profit in the 
pursuit of fishing and the other ordinary uses of said water and results 
in material damage to the banks of the stream which are a part of his 
property, and also so damages his Jand that he can now harvest only one 
crop out of about every six planted, whereas theretofore he could harvest 
three out of every four planted. 

At the conclusion of the plaintiff’s evidence the court, on motion of the 
defendant, entered a judgment of nonsuit, to which the plaintiff excepted 
and appealed. 


A. M. Stack, W. L. Marshall, Jr., Mark Squires, and W. H. Strick- 
land for plaintiff, appellant. 

Taylor & Thomas, Robinson, Pruette & Caudle, and A. Y. Arledge 
for defendant, appellee. 
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BarnuiLu, J. The plaintiff does not allege, except by inference, that 
the plant of the defendant is operated in a negligent or careless manner. 
If the complaint be construed as alleging a cause of action based on 
negligence the same is not sustained by the evidence, for there is no 
evidence of any negligent operation by the defendant. Nor does the 
plaintiff allege any improper or negligent or unskillful design or con- 
struction of defendant’s plant, nor is there any allegation that defend- 
ant’s plant is in excess of the size and capacity of the stream. This 
limits our consideration to two questions: (1) Is the defendant wrong- 
fully interfering with or impairing plaintiff’s rights as a riparian owner 
in the waters of Yadkin River? And, (2) does the operation of defend- 
ant’s plant result in a taking in whole, or in part, of plaintiff’s property 
without just compensation? Yadkin, or Pee Dee River, is a non- 
navigable stream. S. v. Glen, 52 N. C., 321; Cornelius v. Glen, 52 
N. C., 512. Therefore, for the purpose of determining the riparian 
rights of the plaintiff it must be deemed that he owns to the center of 
the stream. Where a grant calls for a corner in the bank of a stream 
and then with its meanders to another corner, by implication of law the 
grant extends to the middle of the river and confers ownership for cer- 
tain purposes as appurtenant to the land granted, although the land 
not having been paid for is still the property of the State. Cornelius 
v. Glen, supra. A grant of land, bounded in terms by a river or creek 
not navigable, carries the land to the grantee usque ad filum aquae, to 
the middle or thread of the stream. Wellsams v. Buchanan, 23 N. C., 
5385. Parker v. Griswold, 17 Conn., 288, 42 A. D., 739, is to the same 
effect. So, in determining the plaintiff’s rights, he is to be deemed a 
riparian owner, possessing the rights of such in the waters of Yadkin 
or Pee Dee River to the center thereof. 

A lower riparian owner has the right to use the water of a stream as 
it comes upon his land in its natural state for any purpose to which 
it may be applied without material injury to the just rights of others. 
This right is inseparably annexed to the soil itself. Durham v. Cotton 
Mills, 141 N. C., 615; RB. RB. v. Light & Power Co., 169 N. C., 481; 
Smith v. Morganton, 187 N. C., 803. 

In some of the cases defining the rights of a riparian owner, the terms 
“like use,” “like situation,” “like owners,” and “like,” are used. These 
terms, of course, mean that the use of one farmer shall be judged by the 
use of another farmer, one manufacturer by the customs and use of 
another manufacturer. The use by any particular person must be the 
same as the neighboring proprietor in like circumstances. We cannot 
compare the uses of a farmer with those of a power producer. To con- 
strue the term “other like owners”’ strictly, as the term is seemingly but 
not actually used in some of the decisions, would virtually nullify the 
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law of riparian ownership and riparian rights. To so construe it would 
mean that a stream not theretofore used for water power purposes could 
never be so used, because the person who first undertook to avail himself 
of the water power capabilities of a stream would find that he was not 
making use thereof as other like owners. Such construction, when ap- 
phed to a stream used largely for water power purpos2s, would hkewise 
for all practical purposes destroy any use of the stream by farmers or 
others similarly situated. 

Applying the law that a riparian landowner is entitled to have the 
waters of a stream to continue to flow by his lands in its usual channel, 
and in its normal quantity, it has become a well established principle of 
Jaw in this and most of the other jurisdictions thas any substantial 
diversion of waters or the pollution of waters of a stream gives rise to 
a cause of action in behalf of all riparian owners affected thereby. In 
some of the western states where the land is arid and irrigation is essen- 
tial the rule against the diversion of the waters of a stream has been 
modified. Neither a diversion or a pollution of the waters of Yadkin 
River is alleged and the cited authorities are not pert:nent in so far as 
they deal with these particular phases of riparian ownership. 

The right of a riparian owner to the use of water flowing by his prem- 
ises In a natural stream and as an incident to his ownership of the soil 
and to have it transmitted to him without sensible alteration in quality 
or unreasonable diminution in quantity, has been recognized and dealt 
with by the courts for time immemorial. While it has never been said 
that one who possesses lands bordering upon a nonnavigable stream 
actually owns the running water, it has always been recognized that he 
has the right to a reasonable use of it as it passes his land. And so, the 
doctrine of reasonable use has become fully developed and is recognized 
by this and all other jurisdictions. 

The right of a riparian owner to make a reasonable use of the waters, 
so long as he does not divert or pollute it, is recognized by the plaintiff 
and many of the authorities cited in his brief are made to turn upon the 
question of reasonable use. 

The “reasonable use’ doctrine was recognized in Pugh v. Wheeler, 
19 N. C., 50, in which Puffin, C. J., referring to the use of water of a 
stream to propel machinery, says: “But the owners of the land may 
have those uses of it; and as they are beneficial uses—beneficial, not only 
as sources of private gain, but therein also of public utility—it is rea- 
sonable, and ought therefore to be lawful, that the owners of the land 
should, as such, be entitled to the advantage of all those profitable uses 
of the water, which do not affect it as the aliment provided by nature 
to nourish animal life. We conceive, therefore, that it is the clear 
doctrine of the common law, that all the owners of land: through which a 
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stream, not navigable, runs, may apply it to the purposes of profit.” 
See Smith v. Morganton, 187 N. C., 803. 

The right of a riparian proprietor to the natural flow of a stream 
running through or along his land in its accustomed channel undimin- 
ished in quantity and unimpaired in quality, is qualified by the right of 
other riparian owners to make a reasonable use of such water as it passes 
through or along their lands. In determining the rights of a lower 
riparian owner, the question is whether the upper riparian proprietor 1s 
engaged in a reasonable exercise of his right to use the stream as it flows 
by or through his land, whether with or without retaining the water for 
a time, or obstructing temporarily the accustomed flow. Every riparian 
owner has a property right to the reasonable use of running water for 
manufacturing purposes as well as for domestic and agricultural pur- 
poses conformable to the uses and needs of the community, qualified only 
by the requirement that it must be enjoyed with reference to the similar 
rights of other riparian owners. A lower riparian owner has the right 
only to insist that the waters shall not be unreasonably withheld or let 
down by the owner above or withheld for an unreasonable length of time. 
The upper riparian owner has no right by virtue of his position unrea- 
sonably to interfere with the natural flow of the stream so as to give the 
riparian proprietors below a great deal more than the usual quantity of 
water during a part of the year, or at stated periods, and little or none 
during the remainder of the year or during intervals of unreasonable 
length. The statement that riparian proprietors are entitled to the 
natural flow of the water of the stream without diminution or obstruc- 
tion and that no proprietor can diminish the quantity of water, which 
will otherwise descend to the proprietor below, are statements that are 
rather broader than they should be to accurately represent the law. A 
better statement is one which includes the element of reasonable use by 
each of the proprietors, although it has been said that it is impossible 
to lay down a general rule in all cases. The rule that the upper pro- 
prietor has no right to use the water to the prejudice of the proprietor 
below him, or that he cannot lawfully diminish the quantity is too broad, 
for it would give the lower proprietor superior advantages over the 
upper and in many cases give him in effect a monopoly of the stream. 

A riparian proprietor has a right to make all the use he can of the 
stream so long as he does not pollute it or divert it from its natural 
channel and abstract so much as to prevent other people from having 
equal enjoyment with himself, or does not use the same in such an 
unreasonable manner as to materially damage or destroy the rights of 
other riparian owners. The rights of riparian owners in a running 
stream above and below are equal; each has a right to the reasonable 
use and enjoyment of the water, and each has a right to the natural flow 
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of the stream subject to such disturbance and consequent inconvenience 
and annoyance as may result to him from a reasonable use of the waters 
by others. There may be a diminution in quantity or a retardation or 
acceleration of the natural flow indispensable for the general valuable 
use of the water perfectly consistent with the existence of the common 
right and this may be done so long as the retardation and acceleration 
is reasonably necessary in the lawful and beneficial use of the stream. 
The diminution, retardation or acceleration not positively and sensibly 
injurious by diminishing the value of the common right 1s an implied 
easement in the right of using the stream. The right to use necessarily 
implies a right to exercise a degree of control over the water and to 
some extent to diminish its volume. And the water may be detained 
long enough to accumulate a sufficient head for manufacturing purposes 
before it is let down to the next user. However, the person detaining 
water must act in a reasonable manner and not let it off in unreasonable 
quantities. 

What constitutes a reasonable use is a question of fact having regard 
to the subject matter and the use; the occasion and manner of its apphi- 
cation; its object and extent and necessity; the nature and size of the 
stream; the kind of business to which it 1s subservient; the importance 
and necessity of the use claimed by one party and the extent of the 
injury caused by it to the other. 

The mere erection of a dam and the use of the water in driving wheels 
or providing power must necessarily derange its steady, constant and 
natural flow and substitute a different manner as to the time and mode 
of holding it up and letting it down, but the water can be retained for 
the purpose of the upper mill if it is not diverted from the stream and 
the storing of water in a pond or reservoir for power purposes is not 
actionable if it 1s retained no longer than is reasonably necessary. The 
upper proprietor may hold back the water a reasonable time to raise a 
pond or reservoir, although the effect is to deprive the lower owner of 
the use of the water to a certain extent. He may hold the water back 
and let it down in such manner as is necessary for the use of his manu- 
facturing enterprises if the enterprise is adapted to the character of the 
stream and the use is reasonable and the lower proprietor will not be 
of automobiles. One of plaintiff’s witnesses testified in the trial that 
of the water. 

The statements that a riparian owner “has no right to use the water 
to the prejudice of the proprietor below him” and that he cannot “dimin- 
ish the quantity which would descend to the proprietor below” and that 
“he must so use the water as not materially to affect the application of 
the water below, or materially to diminish its quantity,” are used in 
cases in which the diversion or pollution of water is being discussed. 


ERRATUM FOR VOL, 212. 


Dunlap v. Light Co., 212 N. C., at page 820, eighth line from bottom, 
should read: 


heard to complain on account of the incidental irregularity in the flow 
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In the cases involving the right to the profitable use of the waters of 
a stream it seems to be almost universally held that such interruption 
in the flow of the stream as is necessary and unavoidable in the reason- 
able and proper use of the mill privilege above cannot be the subject of 
an action. So it is said in Dumont v. Kellogg, 18 A. R., 102: “It is, 
therefore, not a diminution in the quantity of the water alone, or an 
alteration in its flow, or either or both of these circumstances combined 
with injury, that will give a right of action, if in view of all the cireum- 
stances and having regard to equality of right in others, that which has 
been done and which causes the injury is not unreasonable. In other 
words, the injury that is incidental to a reasonable enjoyment of the 
common right can demand no redress.” 

For cases dealing with the doctrine of reasonable use and the prin- 
ciples herein enounced see Pugh v. Wheeler, 19 N. C., 50; McLaughlin 
v. Mfg. Co., 103 N. C., 100; Adams vv. &. #.,110 N. C., 326; Durham v. 
Cotton Mills, 141 N. C., 615; Rouse v. Kinston, 188 N. C., 1; Harris 
v. R. R., 1538 N. C., 542; Mizell v. McGowan, 129 N. C., 93, reported in 
85 A. S. R., 705; Barcliff v. R. R., 168 N. C., 268; Dumont v. Kellogg, 
18 A. R., 102; Salliotte v. Bridge Co., 65 L. R. A., 620; Meyer v. Rich- 
mond, 43 L. Ed., 374; Gehlen Bros. v. Knorr, 36 L. R. A., 697; Stratton 
v. Mt. Hermon School, 216 Mass., 83; 67 C. J., 700. 

As the defendant committed no wrong against the plaintiff in respect 
to his riparian rights so long as the defendant used the waters of Yadkin 
River in a lawful manner, the burden rests upon the plaintiff to show an 
unlawful, wrongful or unreasonable use thereof to his damage and hurt. 
Ordinarily, this presents a question of fact if there is any evidence to 
sustain the allegation. When, however, there is no evidence tending to 
show an unreasonable use it 1s a question for the court. 

Viewing all of the evidence in the light most favorable to the plaintiff, 
we are of the opinion that plaintiff has failed to offer any evidence tend- 
ing to show that the defendant is making an unreasonable use of the 
waters of Yadkin River to the hurt and damage of plaintiff’s riparian 
rights. While the plaintiff offered evidence tending to show that defend- 
ant’s floodgates were closed at night, resulting in a substantial decrease 
in the water in the channel of Yadkin River, and that in the morning 
the floodgates were open for the purpose of operation, resulting in an 
accelerated flow of the water until the stream was at normal, there is no 
evidence that water was turned into the stream in excessive amounts and 
the detention or retardation thereof only between operating hours could 
not be held for an unreasonable use. 

The plaintiff hkewise offered evidence tending to show that at the 
present time his land overflows more frequently during periods of freshet 
or flood, and that when the high water begins to recede it does so much 
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more rapidly than heretofore, preventing the settlement of enriching silt 
on his land and washing away and eroding the top soll of his property, 
thereby destroying the value thereof. We are, however, unable to find 
any evidence in the record which we feel tends to show that such condi- 
tion grows out of, or is caused by, the use of the waters of Yadkin River 
by the defendant. 

We are of the opinion, therefore, that the judgment of nonsuit as to 
plaintiff’s cause of action based upon allegations of damage to his 
riparian rights was properly allowed. 

But this case presents for consideration another alleged cause of 
action, that is, the plaintiff alleges that by reason of the peculiar location 
of his lands at the confluence of Rocky River and Yadkin River, con- 
nected with the manner of operation of defendant’s plant, the defendant 
has in effect taken his property in part at least, without just compensa- 
tion. In respect to this there is evidence tending to show that when the 
defendant ceases operation at the end of the day it closes its floodgates; 
that this results in a diminution of the water in the channel of Yadkin 
River below defendant’s dam; that the diminution of the water in the 
channel of Yadkin River causes the water in Rocky River to likewise 
diminish in quantity; that when the defendant begins operation in the 
morning and opens its floodgates, at first and until the channel of the 
Yadkin River reaches its normal stage, the flow of the water is acceler- 
ated and proceeds down the channel of Yadkin River in a bank at times 
several feet high; that when this bank of water reaches the point of 
confluence of Yadkin River and Rocky River, by reason of its quantity 
and accelerated speed, it strikes the bank which forms a part of the prop- 
erty of the plaintiff and flows back up the channel of Rocky River in- 
stead of following its usual channel, and that when the water of Yadkin 
River reaches its normal stage the water in Rocky River flows back down 
the channel of that river. The plaintiff has offered evidence likewise 
tending to show that this unusual movement of the water in the early 
portion of the weekdays is wearing away and gradually eroding the river 
bank of his property. 

Whether this results in any considerable damage to the plaintiff’s 
property is not for us to determine. The evidence tends to show that in 
this respect, to some extent at least, by reason of the peculiar location 
of the plaintiff's land not common to other lower riparian owners the 
defendant is taking or appropriating the property of tie plaintiff with- 
out compensation. If these facts are established to the satisfaction of 
the jury the defendant is indebted to the plaintiff fcr the reasonable 
value of the land taken, or the damage so done, without regard to the 
reasonableness of the use it 1s making of the waters of Yadkin River in 
the operation of its plant. It cannot take the property of the plaintiff 
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without just compensation, even though it is a result of a reasonable use 
of its own property. To this extent the plaintiff is entitled to a new 
trial, 

We conclude, therefore, that the plaintiff is entitled to a new trial 
to the end only that appropriate issues may be submitted to the jury to 
determine the truth of the plaintiff’s evidence in respect to the damage 
to the banks of his land and the loss, if any, he has sustained by reason 
thereof. 

New trial. 





NORA CLODFELTER v. PHILLIP WELLS. 


(Filed 2 February, 1988.) 


1. Automobiles § 22— 


An action by a guest to recover of the driver for injuries received in an 
accident is grounded on negligence, with the burden on the guest to 
affirmatively prove the allegations of the complaint. 


2. Automobiles §§ 17, 18g, 22—Res ipsa loquitur does not apply to skid- 
ding of automobile on highway. 


In this action by a guest in an automobile to recover for injuries re- 
ceived when the automobile in which she was riding zig-zagged on a 
straight highway, ran off the road and turned over, plaintiff’s evidence 
disclosed that the highway was wet, that there was no traffic, but that 
the driver had not had adequate sleep the night before. The evidence 
showed, however, that at the time of the accident the driver was appar- 
ently alert, and told the occupants to keep steady and he would straighten 
the car out, and there was no evidence as to the speed of the car or of 
defect in the automobile or tires. Held: The evidence fails to support 
the allegations of the complaint that the driver failed to keep a proper 
lookout and was driving at an excessive speed in a reckless manner, and 
the doctrine of res ipsa loquitur not being applicable to the mere skidding 
of an automobile on the highway, plaintiff’s evidence is insufficient to be 
submitted to the jury on the issue of the driver’s negligence. 


3. Courts § 11—Matters of procedure, which include rules for submission 
of the evidence to the jury, are governed by lex fori. 

In an action instituted in this State to recover on a transitory cause 
of action arising in another state, the substantive laws of the state 
wherein the cause arose govern, but matters of procedure, which include 
methods of proof, production of evidence, as well as the rules for the 
submission of the evidence to the jury, are governed by the laws of this 
State. 


4. Automobiles § 19—Evidence held to show that plaintiff was not ‘‘guest 
without payment” within meaning of South Carolina statute. 
Evidence that members of a party riding in an automobile under an 
agreement with the driver that they should furnish the lunch and divide 
expenses of gasoline and oil, held sufficient to support plaintiff guest’s 
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contention that they were not “guests without payment” within the mean- 
ing of a South Carolina statute requiring such guests *o prove an accident 
was intentional or was caused by reckless disregard of rights of others in 
order to recover. S. C. Code, 5908. 

5. Negligence § 19c— 

Ordinarily, the doctrine of res ipsa loquitur does not apply when all 
the facts causing the injury are known and testified to by the witnesses, 
and the doctrine does not apply to the skidding of an automobile on the 
highway. 

6. Automobiles § 17-—Evidence held to show that acciclent was caused by 
skidding. 

Skidding of an automobile is the slipping sideways of the wheels of 
the car, resulting in the inability of the driver to control the movement 
of the car, and plaintiff may not successfully contend that the accident 
was not caused by skidding when his own evidence discloses that the car 
zig-zagged across the highway on wet pavement and ran off the road into 
a ditch, especially when one of plaintiff’s own witnesses testifies that the 
car seemed to be skidding. 


CLARKSON, J., dissenting. 


AppreaL by plaintiff from Hill, Special Judge, at September Term, 
1937, of Mrcxtensura. Affirmed. 

This was an action for damages for a personal injury alleged to have 
been caused by the defendant’s negligent operation of an automobile in 
which plaintiff was a passenger. 

The plaintiff alleged in her complaint that the defendant drove the 
automobile, in which she and others were riding, off the highway, in the 
State of South Carolina, and caused it to overturn in a ditch, resulting 
in her injury, and that this was due to the negligence of the defendant 
“in that while driving at an excessive rate of speed on a perfectly 
straight highway, in the daytime, and with no traffie or obstruction of 
any kind in front of him, he drove his car in such a reckless and negli- 
gent manner, without keeping a lookout to see that he kept it on the 
pavement, that said automobile ran off the hard-surface highway and 
turned completely over in the adjacent ditch.” 

The plaintiff further alleged that there was an agreement between the 
defendant and those riding in the automobile for the payment of the 
expenses of the trip. 

The defendant denied all allegations of negligence. 

The evidence offered by the plaintiff showed the material facts of the 
occurrence to be as follows: 

One K. W. Selden testified that in March, 1935, he and plaintiff were 
employed by the Parks Cramer Company in Charlotte, North Carolina, 
and that he and his wife and the plaintiff desiring to go to Charleston, 
South Carolina, he made the following agreement with the defendant: 
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“T entered into an agreement with the defendant to carry my party down 
to Charleston and back. The agreement was that Mrs. Selden and I 
were to furnish the lunch; Mr. Wells was to furnish the automobile, and 
we would divide the expense—the gas and oil.” The defendant’s sister 
was also in the party. They left Charlotte about 4 a.m., and the de- 
fendant said he had been out the night before and had only been in bed 
an hour and a half. This witness further testified the accident occurred 
about three miles south of Camden, South Carolina, and he described 
what happened in the following language: “As we passed through 
Camden we had run into a little shower, and we ran out of the shower 
and hit the concrete road, which was wet. I was watching the road and 
the speedometer, and all of a sudden the car started that way, to my 
right. I was sitting in the front seat with the driver. The car went to 
my right, then it cut across to the left, then cut across to the right, and 
went off the highway and turned over. I don’t know how many times it 
turned over, but I think it was one and a half times. We landed with 
the wheels in the air. The road was level and straight. My best 
recollection is that 1t was the standard width. . . . When the car 
cut to the left the second time, he (defendant) made the remark, ‘Keep 
steady,’ or ‘Keep your seats, I’ll straighten out in a few minutes,’ or 
something similar to that; just the exact words, I don’t remember.” 

The plaintiff Nora Clodfelter testified as to the accident as follows: 
“T am the plaintiff in this action. J was in the party that Mr. Selden 
has been describing. JI was riding in the rear seat with Mrs. Selden 
and Miss Wells. Mr. Selden was sitting right in front of me, in the 
front seat, beside Mr. Wells, the driver. I did not observe anything 
happen before the car got off the road. We were just talking, as usual, 
and the car began swerving, and it was just an instant until we went off 
the road, and I do not know that anything happened just in that time.” 

Plaintiff further testified that they were going on a pleasure trip to 
Charleston to see the Magnolia Gardens and spend the day there. 

Mrs. K. W. Selden testified she was riding in the back seat of the 
car, on the left, and plaintiff on the right, with Miss Hazel Wells 
between them. “It happened so quickly—the car, just all of a sudden, 
started going first to one side and then to the other, without any warn- 
ing. It went to the right, then to the left, and then to the right, and 
turned over. The car did not get off the hard-surface until it turned 


over. . . . The car suddenly started going this way, zig-zagging 
first to the right and then to the left, and then to the right. Q. And it 
seemed to be skidding? A. Yes. And the roads were wet. . . I 


did not notice that the driver of the car had any difficulty in controlling 
it on the way down to where the accident happened.” 

At the conclusion of plaintiff’s evidence, defendant’s motion for judg- 
ment of nonsuit was allowed, and plaintiff appealed. 
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Cansler & Cansler for plaintiff. 
Tillett, Tullett & Kennedy and H. B. Campbell for defendant. 


Devin, J. The plaintiff’s action is grounded on negligence, with the 
burden imposed upon her of affirmatively proving the allegations of her 
complaint. It is apparent that she has failed to offer sufficient evidence 
to entitle her to have her case submitted to the jury, unless the fact of 
the accident itself affords some evidence of negligence, or is sufficient to 
require the submission of the case to the jury under the doctrine of 
res wpsa loquitur. 

Neither of the allegations of negligence in the complaint was sup- 
ported by any evidence. There was no evidence of excessive speed 
(York v. York, ante, 695), nor even of the rate of speed, though plain- 
tiff’s witness, who was seated beside the driver, testified he was looking 
at the speedometer. There was no evidence of failure to exercise due 
care in the operation of the car, or to keep a proper lookout. There 
was no other traffic, the road was straight, of standard width, paved. 
There was no defect in the automobile or its tires. Jt had rained at 
intervals and the road was wet. All the facts of the occurrence and of 
the conduct of the defendant were testified to by the plaintiff and two 
other witnesses who were with her in the car at the time. The sugges- 
tion that defendant had not had adequate sleep the previous night is met 
by plaintifi’s evidence that he was apparently alert at the time of the 
accident and said before the car ran off the road, “Keep steady, Vl 
straighten out.” 

The accident occurred in the State of South Carolina, and therefore 
the question of defendant’s liability for negligence must be determined 
by the law of that State. Wuse v. Hollowell, 205 N. C., 286, 171 S. E., 
82. It is elementary that matters of substantive law are controlled by 
the law of the place—the lex loci—but that matters cf procedure are 
governed by the law of the forum—the lex fori. Wigmore on Evi., see. 
5. Under this principle the methods by which the parties may prove the 
truth of their assertions, the production of evidence, as well as the rules 
for the submission of the evidence to the jury, are matters of procedure, 
and hence governed by the law of the forum. 5 R. C. L., sec. 136; 
12 C. J., 485; 3 Beale Conflict of Laws, sec. 877.1 et seg. So that 
whether the evidence offered was sufficient to require ics submission to 
the jury under the doctrine of res ipsa loquitur was a matter to be deter- 
mined in accordance with the law prevailing in this jurisdiction. Harri- 
son v. R. R., 168 N. C., 382, 84 S. E., 519; 11 Am. Jur., sec. 203; 
78 A. L. R., 883; 89 A. L. R., 1278. 

The statute law of South Carolina relative to labthity for injury 
to guests resulting from the operation of an automobile contains this 
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provision: “No person transported by the owner or operator of a motor 
vehicle as his guest without payment for such transportation shall have 
a cause of action for damages against such automobile, its owner or 
operator, for injury, death or loss, in case of accident, unless such acci- 
dent shall have been intentional on the part of said owner or operator 
or caused by his heedlessness or his reckless disregard of the rights of 
others.” South Carolina Code, sec. 5908. 

The defendant calls attention to this statute and contends that 
in any event the burden was on the plaintiff to show, in respect to 
a gratuitous guest, that the injury complained of was intentionally 
inflicted or was the result of heedless or reckless disregard of the 
rights of others. Wright v. Pettus, 209 N. C., 732, 184 8. E., 494; 
Wise v. Hollowell, supra. But the plaintiff’s evidence is susceptible 
of reasonable inferences favorable to her contention that there was a 
sufficiently definite agreement on the part of the defendant to transport 
Selden’s party (including plaintiff) to Charleston and back for the con- 
sideration of furnishing the lunch and dividing the expense of gasoline 
and oil. The question of what constitutes a “guest without payment” 
for transportation in an automobile, within the meaning of the above 
quoted statute, does not seem to have been considered by the South 
Carolina Court. However, it is stated in Fulghum v. Bleakley, 177 
S. C., 286, 181 S. E., 30, that the South Carolina statute is an exact 
copy of a statute in force in the State of Connecticut, and the construc- 
tion put upon it by the Supreme Court of the latter state supports plain- 
tiff’s contention on this point. Kruy v. Smith, 108 Conn., 628; Russell 
v. Parlee, 115 Conn., 687; Gage v. Chapin Motors, 115 Conn., 546; 
Chaplowe v. Powsner, 119 Conn., 188. The same conclusion is reached 
in McGuire v. Armstrong, 268 Mich., 152, 255 N. W., 745, where the 
word “guest” in a similar statute is construed. See, also, Campbell v. 
Casualiy Co., ante, 65. Other cases on the subject will be found 
collected in 95 A. L. R., 1180. 

Coming back to the determinative question presented by the appeal, 
whether the doctrine of res ipsa loquitur applies to the facts of this 
case, it seems to have been definitely settled in North Carolina that this 
principle does not apply to the skidding of an automobile resulting in 
injury to a passenger. It was so held in Springs v. Doll, 197 N. C., 
240, 148 S. E., 251, and reaffirmed in Butner v. Whitlow, 201 N. C., 
749, 161 S. E., 389, and Waller v. Hipp, 208 N. C., 117, 179 S. E., 428. 

The applicability of res ipsa loquitur to particular cases has been 
many times discussed in the decisions of this Court, ever since Judge 
Gaston, in Ellis v. R. R., 24 N. C., 188, first applied the rule, and the 
doctrine does not now require restatement or further elaboration. Wom- 
ble v. Grocery Co., 185 N. C., 474, 47 S. E., 493; Stewart v. Carpet Co., 
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138 N. C., 60, 50 S. E., 562; Ross v. Cotton Mills, 140 N. C., 115, 
52.8. E., 121; Perry v. Mfg. Co., 176 N. C., 68, 97 S. E., 162; White 
v. Hines, 182 N. C., 275, 109 8. E., 31; Bryant v. Construction Co., 
197 N. C., 639, 150 8S. E., 122; Armstrong v. Spinning Co., 205 N. C., 
553, 172 S. E., 313; Waelson v. Perkins, 211 N. C., 110; Sweeney v. 
Erving, 228 U. S., 233; Weston v. Hillyer, 160 8. C., 541, 159 S. E., 
390; 45 C. J., see. 768. The application of the rule to injury resulting 
from the use of machinery or complicated tools or apparatus has been 
extended to a variety of situations where the cause of the injury is in- 
accessible to the party injured, but accessible to the party having exclu- 
sive control or management of the instrumentality, but ordinarily it does 
not apply when all the facts causing the accident are known and testified 
to by the witnesses at the trial. Baldwin v. Smitherman, 171 N. C., 
772, 88 S. E., 854. The general rule stated in Huddy on Automobiles, 
sec. 373, is quoted with approval in Springs v. Doll, supra, as follows: 
“The mere fact of the skidding of a car is not of itself such evidence 
of negligence as to render the owner liable for an injury in consequence 
thereof.” And in Linden v. Miller, 172 Wis., 20, 177 XN’. W., 909, it was 
said: “Skidding may occur without fault, and when it does occur it may 
likewise continue without fault for a considerable space and time. It 
means partial or complete loss of control of the car under circumstances 
not necessarily implying negligence. Hence, plaintiff’s claim that the 
doctrine of res zpsa loquitur applies to the present situation is not well 
founded. In order to make the doctrine res ipsa loquitur apply, it must 
be held that skidding itself implies negligence. This it does not do. It 
is a well known physical fact that cars skid on greasy or slippery roads 
without fault either on account of the manner of handling the car or on 
account of its being there.” 

The contention that the facts here do not present a case of skidding is 
untenable. There is no other reasonable conclusion tc be reached but 
that the wheels of the automobile slipped sideways on the pavement, 
resulting in inability of the driver to control the movement of the ear. 
This is the meaning of the word “skidding” as applied to the operation 
of automobiles. One of plaintiff’s witnesses testified in the trial that 
the car seemed to be skidding. 

Upon consideration of the record before us, we conclude that the 
principle of res ipsa loquitur does not apply to the facts disclosed, and 
that there being no evidence of negligence, the judgment of nonsuit was 
properly entered. 

Affirmed. 


Ciarkson, J., dissenting: Conceding that the principle of res ipsa 
loguitur does not apply, yet I think there was sufficient evidence to be 


VC) FALL TERM, 1937. $29 


MERRIMON v, TELEGRAPH Co. 





submitted to the jury on the principle that the injury to plaintiff was 
caused by the negligence of defendant. I think there was evidence to 
show that in operating the car there was “heedlessness or his reckless 
disregard of the rights of others,” causing the injury. The operator 
ran into a shower—the road was wet. ‘‘The car went to the right, then 
it cut across to the left, then eut across to the right, and went off the 
highway and turned over.” It turned over one and a half times and 
landed with the wheels in the air, indicating that it was being operated 
at a high and dangerous rate of speed and in a heedless and reckless 
manner. At least this was evidence for the jury to consider on the issue 
of negligence. The car “zig-zagged” first to the right and then to the 
left and then again to the right—it was skidding on the wet road. The 
evidence was sufficient to be submitted to the jury as to defendant’s 
negligence and also as to whether plaintiff was a guest under the South 
Carolina statute, in which state plaintiff was injured. 

I think that such an interpretation should be given to evidence of this 
kind, so that a jury should pass on the facts and not this Court. It is 
necessary, in the preservation of life and limb, that the drivers of cars 
should be held to an accountability in their driving under such evidence 
here disclosed. Last year we had 1,123 killed and 7,990 injured in 
automobile wrecks in 7,413 accidents in North Carolina. Over 40,000 
were killed in the nation in automobile wrecks. In one year more were 
killed in this nation than were killed in the World War. This wreckage 
is left for the taxpayers and others to care for. It is a matter of com- 
mon knowledge that premiums are paid to Hability companies for the 
protection of guests in cars, under well settled law in this State, who are 
injured when there is negligence on the part of the driver. I think the 
judgment of nonsuit should be reversed. 





MILDRED MERRIMON vy. POSTAL TELEGRAPH & CABLE COMPANY. 
(Filed 22 September, 1987.) 


AppraL by plaintiff from Pless, J., at January Term, 1937, of 
BuNncoMBE, 

Civil action to recover damages from alleged breach of verbal contract 
for permanent employment. 

Defendant denied that contract was made, and, among numerous de- 
fenses, pleaded the three-year statute of limitations. 
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Gott v. INSURANCE CO. 


On verdict determining the issue on the plea adversely to plaintiff, 
judgment was rendered, from which plaintiff appealed to the Supreme 
Court, and assigned error. 


Don C. Young for plaintiff, appellant. 
Alfred S. Barnard for defendant, appellee. 


Per Curtam. The plaintiff, having based her cause upon verbal 
contract, failed to carry the burden against the plea of the statute of 
limitations. In the judgment below, we find 

No error. 





FRED C. GOTT, JR., v. THE PRUDENTIAL INSURANCE COMPANY OF 
AMERICA. 


(Filed 22 September, 1937.) 


ApprEaL by plaintiff and defendant from Clement, J., at July Term, 
1937, of BuncomBeE, 

Civil action to recover on oral contract. 

The case has been tried twice. At the close of plaintiff’s evidence, at 
the first trial, judgment as of nonsuit was entered in the general county 
court, which was reversed on appeal to the Superior Court. Defendant 
appealed to the Supreme Court, and the judgment of the Superior Court 
was affirmed at Fall Term, 1936, by reason of a two to two division of 
the Court, as reported in 210 N. C., 882, 187 S. E., 572. 

On the second trial, the evidence tends to show that the plaintiff, while 
working for the defendant in October, 1930, became d'sabled from dis- 
ease; that the defendant voluntarily paid the expense of his care and 
treatment in tubercular sanatoria for more than two years under a plan 
set up, maintained, and exclusively controlled by the defendant at its 
own expense, without cost to its employees, for the benefit of its dis- 
abled employees; that the plaintiff acquired no rights in the plan; that 
the defendant retained the discretionary right to allow, to continue, or to 
discontinue allowances for disability, and that defendant in its diseretion 
discontinued allowances. The evidence fails to show any contract as 
alleged. 

The record fails to disclose any evidence offered or any finding made 
by the court that the evidence on this second trial was substantially iden- 
tical with the evidence on the former trial, and that the merits are 
identical. 
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In the general county court verdict and judgment were rendered in 
favor of the plaintiff. On appeal by defendant, the Superior Court 
rendered judgment overruling all exceptions taken, except those relating 
to motions for judgment as of nonsuit, and reversed the judgment of the 
general county court on the motion for nonsuit at the close of all the 
evidence. From the judgment of the Superior Court both plaintiff and 
defendant appealed to the Supreme Court, and assigned error. 


Don C. Young for plaintiff. 
C. H. Gover, Wm. T. Covington, Jr., and Hugh L. Lobdell for de- 
fendant, 


Per CunramM. The plaintiff bases his action upon an alleged oral 
contract. There is no evidence to support it, and his action fails. 

Finding no error on plaintiff’s appeal, defendant’s appeal is not 
considered. 

On plaintifi’s appeal, Affirmed. 

On defendant’s appeal, Dismissed. 





STATE v. MACK FARMER. 


(Filed 22 September, 1937.) 


AppEaL by defendant from Sink, J., at March Term, 1937, of Bun- 
coMBE. No error. 

Defendant was charged with the unlawful possession of intoxicating 
liquor. The evidence tended to show that defendant and his wife oper- 
ated a cafe in Asheville, North Carolina, known as Mack’s Cafe, and 
that on the occasion when the officers visited the place they found in the 
kitchen one-half gallon of whiskey, another half-gallon partly filled, and 
a cream pitcher full of whiskey. There were several pint bottles, crocks, 
several half-gallon fruit jars, and a funnel. The defendant was behind 
the counter in the front room waiting on customers, about five steps from 
the kitchen. One woman was lying on a bed. There was a man in the 
kitchen apparently intoxicated. Defendant and his wife said they 
owned and operated the place. Mrs. Farmer claimed the whiskey. A 
witness for the State testified: “Mack wanted to come over first and 
claim the whiskey and she would not permit him. She said it was her 
whiskey, so I brought both over (arrested both).” 
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Defendant’s wife was charged in a separate warrant with the unlaw- 
ful possession of intoxicating liquor and was tried at same time as her 
husband, and convicted, but did not appeal. She ‘estified that the 
whiskey was hers. Defendant Mack Farmer did not go upon the stand. 

Verdict: Guilty as to Mack Farmer, and from judgment imposing 
sentence he appealed. 


Attorney-General Seawell and Assistant Attorney-General McMullan 
for the State. 
Pritchard & James for defendants. 


Per Curtam. The only exceptions noted by the defendant relate to 
the judge’s charge. The charge, while not elaborate, was in substantial 
accord with the rule laid down in S. v. Rigsbee, 211 N. C., 128, and 
S. v. Hardy, 209 N. C., 838, and considered in connection with the evi- 
dence offered, gave the appellant no just ground for complaint. 

No error. 








E. V. SAUNDERS v. M. K. FEARING ET AL. 
(Filed 22 September, 1937.) 


AppraL by plaintiff from Welliams, J., at May Term, 1937, of Dare. 

Civil action to recover damages for personal injury alleged to have 
been caused by the wrongful act, neglect, or default of the defendant. 

Plaintiff was injured on 1 July, 1933, while working for the defendant 
in its electric plant in the town of Manteo, Dare County. 

Upon denial of liability and issues joined, the jury answered the issue 
of negligence in favor of the defendant. 

From judgment on the verdict denying recovery, the olaintiff appeals, 
assigning errors. 


D. L, Russell and George J. Spence for plaintiff, appellant. 
Wartin Kellogg, Jr., and Worth & Horner for defendents, appellees. 


Prr CurtamM. The controversy on trial narrowed itself to an issue of 
fact, determinable alone by the jury. This the triers have resolved in 
favor of the defendant. The record is barren of any exceptive assign- 
ment of error predicable of a new trial, hence the verdict and judgment 
will be upheld. 

No error. 
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ELLEN BRASWELL v. TOWN OF WILSON. 


(Filed 18 October, 1937. ) 


Appeal and Error § 38— 


Where the Supreme Court is evenly divided in opinion, one Justice not 
sitting, the judgment of the lower court will be affirmed without becoming 
a precedent. 


APPEAL by defendant from Frizzelle, J., at June Term, 1937, of 
Wixuson. Affirmed. 

This is an action by the plaintiff against the defendant to recover 
damages for personal injuries alleged to have been caused by the negli- 
gence of the defendant in which the defendant denied its negligence and 
entered the alternative plea of contributory negligence in bar of recovery. 
The issues of negligence, contributory negligence, and damage were 
answered in favor of the plaintiff and from judgment on the verdict the 
defendant appealed, assigning errors. 


T. 1. Thorne for plaintiff, appellee. 
Finch, Rand & Finch and W. A. Lucas for defendant, appellant. 


Per Curtam. The Court being evenly divided in opinion, Barnhill, 
J., not sitting, the judgment of the Superior Court is affirmed and stands 
as the decision of this action without becoming a precedent. Vebel v. 
Nebel, 201 N. C., 840; McMahan v. Basinger, 211 N. C., 747. 

Affirmed. 





FRED SANDLIN, sy His Next Frienp, R. K. SANDLIN, v. HENRY 
JARMAN. 


(Filed 24 November, 1937:) 


AppEaL by plaintiff from Sinclair, J., at April Term, 1937, of 
OnsLow. 

Civil action to recover damages alleged to have been caused by the 
negligence of the defendant when the automobile driven by plaintiff 
collided with defendant’s truck, which was standing on the highway in 
the nighttime, without lights, and in violation of law. 

Upon denial of liability and issues joined, the jury answered the issue 
of negligence in favor of the defendant. . 

From judgment on the verdict, plaintiff appeals, assigning errors. 


834 IN THE SUPREME COURT. [212 


—_—_—_ a 


ROBINSON v. Darry Farms, INC. 











J. A. Jones and Wallace & White for plaintiff, appeilant. 
Summersill & Summersill for defendant, appellee. 


Per Curiam. Upon a controverted issue of fact, the jury has re- 
sponded in favor of the defendant. The court’s charge to the jury 1s 
challenged in several particulars, but none of the exceptions are regarded 
of sufficient moment to work a new trial. No new question of law is 
presented by any of the assignments of error. The verdict and judgment 
will be upheld. 

No error. 








DR. FRANK H. ROBINSON vy. BILTMORE DAIRY FARMS, INC., anp 
CHARLES LANE. 


(Filed 24 November, 1937.) 


AppEAL by plaintiff from Hrvin, Special Judge, and a jury, at 22 
February, 1937, Extra Civil Term, of Mecxiensura. No error. 

This is an action for actionable negligence, brought by plaintiff 
against defendants. The issues submitted to the jury and their answers 
thereto were as follows: 

“1. Was the plaintiff Dr. Frank H. Robinson injured in his person 
and property by the negligence of the defendants Biltmore Dairy Farms, 
Ine., and Charles Lane, as alleged in the complaint? Ans.: ‘No.’ 

“2, Lf so, did the plaintiff Dr. Frank H. Robinson, by his own negli- 
gence, contribute to his injury, as alleged in the answ er? Ans.: 7 

“3. What damages, if any, is the plaintiff Dr. Frank H. ence 
entitled to recover of the defendants Biltmore Dairy Farms, Inc., and 
Charles Lane for injury to his person? <Ans.: ............ 

“4. What damages, if any, is the plaintiff Dr. Frank H. Robinson 
entitled to recover of the defendants Biltmore Dairy Farms, Inc., and 
Charles Lane, for injury to his property? Ans.: .....0.... 

On the verdict the court below rendered judgment for defendants. 
The plaintiff made certain exceptions and assignments of error and 
appealed to the Supreme Court. 


W. K. Covington, G. T. Carswell, and Joe W. Ervin for plaintiff. 
Robson & Jones for defendants. 


Per Curiam. From the argument of counsel and on the entire record, 
we can find no prejudicial or reversible error. The jury has answered 
the issue in favor of defendants. The court below, in an able and clear 
charge (consisting of 36 pages), gave the law applicable to the facts. 
In the judgment of the court below we find 

No error. 
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Cc. C. DISHER CHEVROLET COMPANY v. R. C. JOHNSON. 
(Filed 5 January, 1938.) 


AppeaL by plaintiff from Hill, Judge, at March Term, 1937, of 
Forsytu. Affirmed. 

This was an action to recover the possession of an automobile, tried 
in the Forsyth County Court, resulting in judgment for defendant upon 
the verdict of the jury that plaintiff was not the owner of the auto- 
mobile sued for. Upon appeal to the Superior Court, all of plaintiff’s 
assignments of error were overruled, and the judgment of the county 
court affirmed. From the judgment of the Superior Court, plaintiff 
appealed to the Supreme Court, preserving its exceptions and assign- 
ments of error in the county court. 


Parrish & Deal and Buford T, Henderson for plaintiff. 
Elledge & Wells for defendant. 


Per Curiam. The record discloses that the controversy resolved itself 
into one of fact, and that the issues raised by the pleadings were prop- 
erly submitted to the jury. There was no exception to the judge’s 
charge, and we have examined the exceptions to the court’s rulings on 
matters of evidence and find therein no prejudicial error. No new 
questions of law are presented, and we see no sufficient reason to dis- 
turb the result of the trial. 

Judgment affirmed. 





WILLIAM M. PIATT v. TOWN OF HILLSBORO. 


(Filed 5 January, 1988.) 


AppEAL by plaintiff from Parker, J., at June Term, 1937, of Orance. 

Civil action for breach of contract. 

Plaintiff alleges that in 1926 he was engaged by the town of Hillsboro 
to design and supervise the construction of a proposed municipal water- 
works and sewerage system, his compensation to be 6% of the cost; $300 
to be due and payable upon completion of preliminary surveys, and 
balance as the work progressed. Plaintiff further alleges that he was 
paid the first item of $300, and nothing more; that other engineers have 
been engaged to complete the work for which he was employed, and that 
the estimated balance due under his contract is $7,688.48. 
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Defendant denies that plaintiff holds any valid contract such as he 
alleges; admits that he was paid $300 for a preliminary survey in 1926, 
and avers that the project was then abandoned as too expensive. 

Later, in 1935, under different circumstances and with the aid of the 
Pubhe Works Administration, the defendant again proposed to install a 
municipal waterworks and sewerage system. Plaintiff was not awarded 
the engineering contract for this new project; whereupon he sues upon 
an alleged contract made with him in 1926. 

The validity of plaintiff’s contract being denied, an issue as to its 
due execution and existence was submitted to the jury and answered in 
favor of the defendant. From judgment thereon, plaintiff appeals, 
assigning errors. 


J. LL, Morehead and Graham & Eskridge for plaintiff, appellant. 
Bonner D. Sawyer for defendant, appellee. 


Per Curtam. Plaintiff seeks to recover upon the principle announced 
in White Co. v. Hickory, 195 N. C., 42, 141 8. E., 494. But as the jury 
has found that he holds no valid contract with the defendant, his action 
fails, Realty Co. v. Charlotte, 198 N. C., 564, 152 S. E., 686. This 
ends the matter, even though the issues submitted, over objection, may 
not meet with entire approval. 

The result will not be disturbed. 

No error. 





GIRLIE SLATE, ADMINISTRATRIX OF ESTATE OF ELMER ALBERT SLATE, 
DECEASED, v. CLYDE O. SAPP. 


(Filed 2 February, 1988.) 


AppraL by plaintiff from Harding, J., at May Term, 1937, of 
ForsyTu. 

Action instituted 5 October, 1936, to recover for wrongful death. 

The uncontroverted facts are: Elmer Albert Slate died on 7 August, 
1936, as a result of a wound in the upper part of the left shoulder 
ranging down, inflicted by a gun in the hands of and fired by the defend- 
ant. Gurlie Slate is the duly appointed and qualified administratrix of 
Elmer Albert Slate. At the time of his death, and for several months 
prior thereto, Elmer Slate had been working on the farm with, and 
residing in the home of, the defendant. The home, a dwelling, is two 
stories in front and one story in the back. The front door opens into a 
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hallway from which a door leads into a room on each side. The stair- 
way to the second floor is located on the left of the hallway, just back of 
the door to the left front room, and 4 feet from the front door. The 
defendant, his wife and small child, slept in the right front room, and 
Elmer Slate slept in the room above. There is a porch on the front and 
a walkway leading to the road, 45 or 50 feet away. There is a window 
in the front of the room in which defendant slept opening on to the 
porch. The front door was partly glass. 

Plaintiff alleged and contended that on the night of 7 August, 1936, 
about 9 o’clock, plaintiff’s intestate had gone out of the house to the 
front yard and as he was returning and entering the front door to go 
up the stairway to his room, the defendant carelessly, negligently, will- 
fully, and in reckless disregard of the life of the intestate, shot and killed 
him; that defendant was negligent in failing to make proper inquiry to 
ascertain the identity of the intestate; that he failed to exercise the care 
of a reasonably prudent person under the circumstances in that, knowing 
that the intestate was accustomed to use the front door in going to and 
from his room, and after observing intestate, he failed to call out to him 
in an audible tone; in that he failed to strike a match or light a lamp; 
and in that he became unduly alarmed and acted too hastily. The 
plaintiff offered testimony tending to show that intestate was shot as he 
entered the front door; that the defendant admitted that he shot the 
intestate, and that upon being asked on the second day thereafter, while 
the intestate was a corpse, “What did you kill him for?’ he replied: 
“The Lord had me kill him.” 

The defendant in his answer denied the material allegations of the 
complaint, and alleged and offered evidence tending to show that on the 
night in question the intestate and defendant and his family retired 
about 8 o’clock; that a rain and windstorm came up about 9 o’clock, and 
the defendant went upstairs and called to the intestate to pull down the 
window; that at that time intestate was in bed; that defendant then went 
back to his room and to bed; that later, about midnight, he was awak- 
ened by his wife, who informed him that someone was at the window on 
the porch; that he then got up and went out in the hall to the front door 
and saw a person going down the walkway toward the road; that this 
person turned and came back toward the house, and on seeing him 
coming, defendant secured his gun and as the person came into the door 
he called to him to “Stop—halt”; that on receiving no answer and seeing 
the person creeping toward him, he fired; that he thought the person was 
a burglar; that he had no reason to think that the intestate was out in 
the yard; and that if intestate was a sleep-walker, he had no knowledge 
of it. 
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The case was submitted to the jury on the following issues: 

‘1. Was the death of the plaintiff’s intestate caused by the wrongful 
acts of the defendant, as alleged in the complaint? 

“2. If so, did the defendant willfully and maliciously cause the death 
of plaintiff’s intestate, as alleged in the complaint? 

“3. What amount, if any, is the plaintiff entitled =o recover of the 
defendant ?” 

The jury answered the first issue “No.” 

From judgment on the verdict plaintiff appealed to the Supreme 
Court, and assigned error. 


John D. Slawter and Richmond Rucker for plaintiff, appellant. 
No counsel contra. 


Per Curtam. The record fails to disclose reversible error. Excep- 
tions to portions of the charge are untenable. When read as a whole, 
the charge fairly presents the case to the jury. Defendant’s version of 
the circumstances under which the intestate came to his untimely death 
was accepted by the jury. However regrettable the occurrence be, the 
verdict finds the defendant without fault. 

We have considered all exceptions. 

In the trial we find 

No error. 





DISPOSITION OF APPEAL FROM THE SUPREME COURT OF NORTH 
CAROLINA TO THE SUPREME COURT OF THE 
UNITED STATES 


Batton v. Atlantic Coast Line Railroad Company, 212 N. C., 256, peti- 
tion for writ of certiorari denied. 
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AMENDMENTS TO RULES OF PRACTICE 
IN SUPREME COURT 


The Rules of Practice in the Supreme Court are hereby amended, 
effective from and after 14 October, 1937, as follows: 


Rule 5 is amended by striking out the words “First, Second, Third, 
and Fourth,” appearing in the proviso, lines 14 and 15, and inserting 
in lieu thereof “First, Second, Third, Eighteenth, Nineteenth, Twentieth, 
and Twenty-first.” 


Rule 19 is amended by striking out the word “Seven,” appearing in 
line 1, subsection 7, and inserting in lieu thereof the word “Nine.” 


3 


Rule 22 is amended by striking out the word “Seven,” appearing in 
lines 10 and 14, and inserting in lieu thereof the words ‘‘Nine legible.” 


Rule 26 is amended by adding at the end of the first paragraph these 
words: “Provided, statement of such cost is given the Clerk before the 
case 1s decided.” 


Rule 44 is amended by striking out the word “Two,” appearing in 
line 7, subsection 8, and inserting in lieu thereof the word “Three.” 
Approved 14 October, 1937. 
(Signed) Wurnsorne, J., For the Court. 
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AMENDMENTS TO ORGANIZATION OF THE NORTH 
CAROLINA STATE BAR 


Be It Resolved by the Council of The North Carolina State Bar, that 
section 1, Article V, of the Certificate of Organization of The North Carolina 
State Bar, as amended on the 5th day of October, 1934, be amended to read 
as follows: 


ARTICLE V. 
Meetings of The North Carolina State Bar. 


Section 1. Annual Meetings. The annual meetings of The North 
Carolina State Bar, beginning with the year 1937, shall be held in the 
city of Raleigh, on the fourth Friday in October. 


NortTu CaroLtinsA—WAKE Country. 


I, Henry M. London, Secretary-Treasurer of The North Carolina 
State Bar, do hereby certify that the foregoing amendment to the Cer- 
tificate of Organization of The North Carolina State Bar was adopted 
at the regular meeting of the Council on the 16th day of July, 1937, by 
unanimous vote of the Council. Given under my hand and the seal of 
The North Carolina State Bar, this the 25th day of August, 1937. 

(Seal.) Henry M. Lonpon, 
Secretary-Treasurer of The North Carolina State Bar. 


After examining the foregoing amendment to the Certificate of Organ- 
ization of The North Carolina State Bar, it is my opinion that the 
amendment comphes with a permissible interpretation of chapter 210, 
Public Laws 1933. This 31st day of August, 19387. 

W. P. Sraoy, 
Chief Justice. 


Upon the foregoing certificate of the Chief Justice, it is ordered that 
the foregoing amendment to the certificate of Organization of The North 
Carolina State Bar be spread upon the minutes of the Supreme Court, 
and that it be published in the forthcoming volume of the Reports, as 
provided by the act incorporating The North Carolina State Bar. This 
dist day of August, 1937. 

J. W. Winporne, For the Court. 
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Be It Resolved, by the Council of The North Carolina State Bar, that 
Article X, of the Certificate of Organization of The North Carolina State Bar, 
be and the same is hereby amended by substituting therefor the following 
Canons of Ethics as adopted by the American Bar Association with certain 
amendments thereto heretofore adopted by said Council: 


ARTICLE X. 


Canons of Ethics and Rules of Professional Conduct. 


No code or set of rules can be framed which will particularize all the 
duties of the lawyer in the varying phases of litigation or in all the 
relations of professional life. The enumeration of particular duties 
should not be construed as a denial of the existence of others equally 
imperative, though not specifically mentioned. 


1. The Duty of the Lawyer to the Courts. 

Tt is the duty of the lawyer to maintain towards the Courts a respect- 
ful attitude, not for the sake of the temporary incumbent of the judicial 
office, but for the maintenance of its supreme importance. Judges, not 
being wholly free to defend themselves, are peculiarly entitled to receive 
the support of the Bar against unjust criticism and clamor. Whenever 
there is proper ground for serious complaint of a judicial officer it 1s the 
right and duty of the lawyer to submit his grievances to the proper 
authorities. In such case, but not otherwise, such charges should be 
encouraged and the person making them should be protected. 


2. The Selection of Judges. 

It is the duty of the Bar to endeavor to prevent political considera- 
tions from outweighing judicial fitness in the selections of Judges. It 
should protest earnestly and actively against the appointment or election 
of those who are unsuitable for the Bench; and it should strive to have 
elevated thereto only those willing to forego other employments, whether 
of a business, political or other character, which may embarrass their 
free and fair consideration of questions before them for decision. The 
aspiration of lawyers for judicial position should be governed by an 
impartial estimate of their ability to add honor to the office and not by 
a desire for the distinction the position may bring to themselves. 


8. Attempts to Exert Personal Influence on the Court. 

Marked attention and unusual hospitality on the part of a lawyer to 
a Judge, uncalled for by the personal relations of the parties, subject 
both the Judge and the lawyer to misconstructions of motive and should 
be avoided. A lawyer should not communicate or argue privately with 
the Judge as to the merits of a pending cause, and he deserves rebuke 
and denunciation for any device or attempt to gain from a Judge special 
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personal consideration or favor. A self-respecting independence in the 
discharge of professional duty, without denial or diminution of the 
courtesy and respect due the Judge’s station, is the only proper founda- 
tion for cordial personal and official relations between Bench and Bar. 


4. When Counsel for an Indigent Prisoner. 
A. lawyer assigned as counsel for an indigent prisoner ought not to 


ask to be excused for any trivial reason, and should always exert his best 
efforts in his behalf. 


5. The Defense or Prosecution of Those Accused of Crime. 

It is the right of the lawyer to undertake the defense of a person 
accused of crime, regardless of his personal opinion as to the guilt of 
the accused; otherwise innocent persons, victims only of suspicious ¢1r- 
cumstances, might be denied proper defense. ELaving undertaking such 
defense, the lawyer is bound, by all fair and honorable means, to present 
every defense that the law of the land permits, to the end that no person 
may be deprived of life or liberty, but by due process of law. 

The primary duty of a lawyer engaged in public prosecution is not to 
convict, but to see that justice is done. The suppression of facts or the 
secreting of witnesses capable of establishing the innocence of the 
accused is highly reprehensible. 


6. Adverse Influences and Conflicting Interests. 

It is the duty of a lawyer at the time of retainer to disclose to the 
client all the circumstances of his relations to the parties, and any 
interest in or connection with the controversy, which might influence 
the client in the selection of counsel. 

It is unprofessional to represent conflicting interests, 2xcept by express 
consent of all concerned given after a full disclosure of the facts. 
Within the meaning of this canon, a lawyer represents conflicting inter- 
ests when, in behalf of one client, it is his duty to contend for that 
which duty to another client requires him to oppose. 

The obligation to represent the client with undivided fidelity and not 
to divulge his secrets or confidences forbids also the subsequent accept- 
ance of retainers or employment from others in matters adversely affect- 
ing any interest of the client with respect to which confidence has been 
reposed, 


7. Professional Colleagues and Conflicts of Opinion. 

A client’s proffer of assistance of additional counsel should not be 
regarded as evidence of want of confidence, but the matter should be 
left to the determination of the client. A lawyer should decline asso- 
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ciation as colleague if it is objectionable to the original counsel, but if 
the lawyer first retained is relieved, another may come into the case. 

When lawyers jointly associated In a cause cannot agree as to any 
matter vital to the interest of the client, the conflict of opinion should 
be frankly stated to him for his final determination. His decision 
should be aecepted unless the nature of the difference makes it imprac- 
ticable for the lawyer whose judgment has been overruled to cooperate 
effectively. In this event it is his duty to ask the client to relieve him. 

Efforts, direct or indirect, in any way to encroach upon the employ- 
ment of another lawyer, are unworthy of those who should be brethren 
at the Bar; but, nevertheless, it is the right of any lawyer, without fear 
or favor, to give proper advice to those seeking relief against unfaithful 
or neglectful counsel, generally after communication with the lawyer 
of whom the complaint is made. 


8. Advising Upon the Merits of a Client’s Cause. 

A lawyer should endeavor to obtain full knowledge of his client’s cause 
before advising thereon, and he is bound to give a candid opinion of the 
merits and probable result of pending or contemplated litigation. The 
miscarriages to which justice is subject, by reason of surprises and dis- 
appointments in evidence and witnesses, and through mistakes of juries 
and errors of Courts, even though only occasional, admonish lawyers 
to beware of bold and confident assurances to clients, especially where 
the employment may depend upon such assurance. Whenever the con- 
troversy will admit of fair adjustment, the client should be advised to 
avoid or to end the litigation. 


9. Negotiations With Opposite Party. 

A lawyer should not in any way communicate upon the subject of con- 
troversy with a party represented by counsel; much less should be 
undertake to negotiate or compromise the matter with him, but should 
deal only with his counsel. It is incumbent upon the lawyer most par- 
ticularly to avoid everything that may tend to mislead a party not 
represented by counsel, and he should not undertake to advise him as to 
the law. 


10. Acquiring Interest in Litigation. 
The lawyer should not purchase any interest in the subject matter of 
the litigation which he is conducting. 


11. Dealing With Trust Property. 

The lawyer should refrain from any action whereby for his personal 
benefit or gain he abuses or takes advantage of the confidence reposed 
in him by his e¢lient. 
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Money of the client or collected for the client or other trust property 
coming Into the possession of the lawyer should be reported and ac- 
counted for promptly, and should not under any circumstances be com- 
mingled with his own or be used by him. 


12. Fixing the Amount of the Fee. 

In fixing fees, lawyers should avoid charges which overestimate their 
advice and services, as well as those which undervalue them. <A elient’s 
ability to pay cannot justify a charge in excess of the value of the 
service, though his poverty may require a less charge, or even none at 
all. The reasonable requests of brother lawyers, and of their widows 
and orphans without ample means, should receive special and kindly 
consideration, 

In determining the amount of the fee, it is proper to consider: (1) 
The time and labor required, the novelty and difficulty of the questions 
involved and the skill requisite properly to conduct the cause; (2) 
whether the acceptance of employment in the particular case will pre- 
clude the lawyer’s appearance for others in eases likely to arise out of 
the transaction, and in which there is a reasonable expectation that 
otherwise he would be employed, or will involve the loss of other employ- 
ment while employed in the particular case or antagonisms with other 
clients; (3) the customary charges of the Bar for similar services; (4) 
the amount involved in the controversy and the benefits resulting to 
the client from the services; (5) the contingency or the certainty of the 
compensation; and (6) the character of the employment, whether casual 
or for an established and constant client. No one of these considera- 
tions in itself is controlling. They are mere guides in ascertaining the 
real value of the service. 

In determining the customary charges of the Bar for similar services, 
it 1s proper for a lawyer to consider a schedule of minimum fees adopted 
by a Bar Association, but no lawyey should permit himself to be con- 
trolled thereby or to follow it as his sole guide in determining the 
amount of his fee, 

In fixing fees it should never be forgotten that the profession is a 
branch of the administration of justice and not a mere money-getting 
trade. 


13. Contingent Fee. 

A contract for a contingent fee, where sanctioned by law, should be 
reasonable under all the circumstances of the case, including the risk 
and uncertainty of the compensation, but should always be subject to 
the supervision of a court, as to its reasonableness. 
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Controversies with clients concerning compensation are to be avoided 
by the lawyer so far as shall be compatible with his self-respect and 
with his right to receive reasonable recompense for his services; and 
lawsuits with clients should be resorted to only to prevent injustice, 
imposition or fraud, 


15. How Far a Lawyer May Go in Supporting a Client’s Cause. 

Nothing operates more certainly to create or to foster popular preju- 
dice against lawyers as a class, and to deprive the profession of that full 
measure of public esteem and confidence which belongs to the proper 
discharge of its duties than does the false claim, often set up by the 
unscrupulous in defense of questionable transactions, that it is the duty 
of the lawyer to do whatever may enable him to succeed in winning his 
client’s cause. 

It is improper for a lawyer to assert in argument his personal belief 
in his elient’s innocence or in the justice of his cause. 

The lawyer owes “entire devotion to the interest of the client, warm 
zeal in the maintenance and defense of his rights and the exertion of his 
utmost learning and ability,” to the end that nothing be taken or be 
withheld from him, save by the rules of law, legally applied. No fear 
of judicial disfavor or public unpopularity should restrain him from the 
full discharge of his duty. In the judicial forum the client is entitled 
to the benefit of any and every remedy and defense that is authorized by 
the law of the land, and he may expect his lawyer to assert every such 
remedy or defense. But it is steadfastly to be borne in mind that the 
great trust of the lawyer is to be performed within and not without the 
bounds of the law. The office of attorney does not permit, much less 
does it demand of him for any client, violation of law or any manner of 
fraud or chicane. He must obey his own conscience and not that of 
his client. 


16. Restraining Clients from Improprieties. 

A lawyer should use his best efforts to restrain and to prevent his 
clients from doing those things which the lawyer himself ought not to 
do, particularly with reference to their conduct towards Courts, judicial 
officers, Jurors, witnesses and suitors. If a client persists in such wrong- 
doing the lawyer should terminate their relation. 


17. Ill-Feeling and Personalities Between Advocates. 

Clients, not lawyers, are the litigants. Whatever may be the ill- 
feeling existing between clients, it should not be allowed to influence 
counsel in their conduct and demeanor toward each other or toward 
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suitors in the case. All personalities between counsel should be serupu- 
lously avoided. In the trial of a cause it is indecent to allude to the 
personal history or the personal peculiarities and idioswnerasies of coun- 
sel on the other side. Personal colloquies between counsel which cause 
delay and promote unseemly wrangling should also be carefully avoided. 


18. Treatment of Witnesses and Litigants. 

A lawyer should always treat adverse witnesses and suitors with fair- 
ness and due consideration, and he should never minister to the malevo- 
lence or prejudices of a client in the trial or conduct of a cause. The 
chent cannot be made the keeper of the lawyer’s conscience in profes- 
sional matters. He has no right to demand that his ccunsel shall abuse 
the opposite party or indulge in offensive personalities. Improper 
speech is not excusable on the ground that it is what the client would 
say if speaking in his own behalf. 


19. Appearance of Lawyers as Witness for His Client. 

When a lawyer is a witness for his client, except as to merely formal 
matters, such as the attestation or custody of an instrument and the 
like, he should leave the trial of the case to other counsel. Except when 
essential to the ends of justice, a lawyer should avoid testifying in court 
in behalf of his client. 


20. Newspaper Discussion of Pending Litigation. 

Newspaper publications by a lawyer as to pending or anticipated 
litigation may interfere with a fair trial in the Courts and otherwise 
prejudice the due administration of justice. Generally they are to be 
condemned. If the extreme circumstances of a particular case justify 
a statement to the public, 1t 1s unprofessional to make it anonymously. 
An ex parte reference to the facts should not go beyond quotation from 
the records and papers on file in the court; but even in extreme cases it 
is better to avoid any ex parte statement. 


21. Punctuality and Expedition. 

It is the duty of the lawyer not only to his client, but also to the 
Courts and to the public to be punctual in attendance, and to be concise 
and direct in the trial and disposition of causes. 


22. Candor and Fairness. 

The conduct of the lawyer before the Court and with other lawyers 
should be characterized by candor and fairness. 

It is not candid or fair for the lawyer knowingly to misquote the 
contents of a paper, the testimony of a witness, the language or the argu- 
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ment of opposing counsel, or the language of a decision or a textbook; or 
with knowledge of its invalidity, to cite as authority a decision that 
has been overruled, or a statute that has been repealed; or in argument 
to assert as a fact that which has not been proved, or in those juris- 
dictions where a side has the opening and closing arguments to mislead 
his opponent by concealing or withholding positions in his opening argu- 
ment upon which his side then intends to rely. 

It is unprofessional and dishonorable to deal other than candidly 
with the facts in taking the statements of witnesses, in drawing affidavits 
and other documents, and in the presentation of causes. 

A lawyer should not offer evidence which he knows the Court should 
reject, in order to get the same before the jury by argument for its 
admissibility, nor should he address to the Judge arguments upon any 
point not properly calling for determination by him. Neither should he 
introduce into an argument, addressed to the court, remarks or state- 
ments intended to influence the jury or bystanders. 

These and all kindred practices are unprofessional and unworthy of 
an officer of the law charged, as is the lawyer, with the duty of aiding 
in the administration of justice. 


23. Attitude Toward Jury. 

All attempts to curry favor with juries by fawning, flattery or pre- 
tended solicitude for their personal comfort are unprofessional. Sug- 
gestions of counsel, looking to the comfort or convenience of jurors, and 
propositions to dispense with argument, should be made to the court out 
of the jury’s hearing. A lawyer must never converse privately with 
jurors about the case; and both before and during the trial he should 
avoid communicating with them, even as to matters foreign to the cause. 


24. Right of Lawyer to Control the Incidents of the Trial. 


As to incidental matters pending the trial, not affecting the merits 
of the cause, or working substantial prejudice to the rights of the client, 
such as forcing the opposite lawyer to trial when he is under affliction 
or bereavement; forcing the trial on a particular day to the injury of 
the opposite lawyer when no harm will result from a trial at a different 
time; agreeing to an extension of time for signing a bill of exceptions, 
cross interrogatories and the like, the lawyer must be allowed to judge. 
In such matters no client has a right to demand that his counsel shall 
be illiberal, or that he do anything therein repugnant to his own sense 
of honor and propriety. 


25. Taking Technical Advantage of Opposite Counsel; Agreements With 
Him. 

A lawyer should not ignore known customs or practice of the Bar or 

of a particular Court, even when the law permits, without giving timely 
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notice to the opposing counsel. As far as possible, important agree- 
ments, affecting the mghts of chents, should be reduced to writing; but 
it is dishonorable to avoid performance of an agreement fairly made 
because it 1s not reduced to writing, as required by rules of Court. 


26. Professional Advocacy Other Than Before Courts. 

A lawyer openly, and in his true character may render professional 
services before legislative or other bodies, regarding proposed legislation 
and in advocacy of claims before departments of government, upon the 
same principles of ethies which justify his appearance before the 
Courts; but it 1s unprofessional for a lawyer so engaged to conceal his 
attorneyship, or to employ secret personal solicitations, or to use means 
other than those addressed to the reason and understanding, to influence 
action. 


27. Advertising, Direct or Indirect. 

The customary use of simple professional cards is permissible. Publi- 
cation in approved law lists and legal directories, in a manner consistent 
with the standard of conduct imposed by these Canons, of brief bio- 
graphical data is permissible. This may inelude only a statement of the 
lawyer’s name and the names of his professional associates, addresses, 
telephone numbers, cable addresses, special branches of the profession 
practiced, date and place of birth and admission to the Bar, schools 
attended with dates of graduation and degrees received, public offices and 
posts of honor held, Bar and other association memberships and, with 
their consent, the names of clients regularly represented. This does not 
permit solicitation of professional employment by cireulars, or adver- 
tisements, or by personal communieations or interviews not warranted 
by personal relations. It is unprofessional to endeavor to procure pro- 
fessional employment through touters of any kind. Indirect advertise- 
ments for professional employment, such as furnishing or inspiring 
newspaper comments, or procuring his photograph to be published in 
connection with causes in which the lawyer has been or is engaged or 
concerning the manner of their conduct, the magnitude of the interest 
involved, the importance of the lawyer’s position, and al] other like self- 
laudation, offend the traditions and lower the tone of our profession and 
are reprehensible. 


28. Stirring Up Litigation, Directly or Through Agents. 

It is unprofessional for a lawyer to volunteer advice to bring a law- 
suit, except in rare cases where ties of blood, relationship or trust make 
it his duty to do so. Stirring up strife and litigation is not only unpro- 
fessional, but it is indictable at common law. It is disreputable to hunt 
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up defects in titles or other causes of action and inform thereof in order 
to be employed to bring suit or collect judgment, or to breed litigation 
by seeking out those with claims for personal injuries or those having 
any other grounds of action in order to secure them as clients, or to 
employ agents or runners for like purposes, or to pay or reward, directly 
or indirectly, those who bring or influence the bringing of such cases to 
his office, or to remunerate policemen, court or prison officials, physi- 
cians, hospital attachés or others who may succeed, under the guise of 
giving disinterested friendly advice, in influencing the criminal, the 
sick and the injured, the ignorant or others, to seek his professional 
services. A duty to the public and to the profession devolves upon every 
member of the Bar having knowledge of such practices upon the part 
of any practitioner immediately to inform thereof, to the end that the 
offender may be disbarred. 


29. Upholding the Honor of the Profession. 

Lawyers should expose without fear or favor before the proper trib- 
unals corrupt or dishonest conduct in the profession, and should accept 
without hesitation employment against a member of the Bar who has 
wronged his client. The counsel upon the trial of a cause in which 
perjury has been committed owe it to the profession and to the public 
to bring the matter to the knowledge of the prosecuting authorities. 
The lawyer should aid in guarding the Bar against the admission to the 
profession of candidates unfit or unqualified because deficient in either 
moral character or education. He should strive at all times to uphold 
the honor and to maintain the dignity of the profession and to improve 
not only the law but the administration of justice. 


30. Justifiable and Unjustifiable Litigations. 

The lawyer must decline to conduct a civil cause or to make a defense 
when convinced that it is intended merely to harass or to injure the 
opposite party or to work oppression or wrong. But otherwise it is his 
right, and, haying accepted retainer, it becomes his duty to insist upon 
the judgment of the Court as to the legal merits of his client’s claim. 
His appearance in Court should be deemed equivalent to an assertion 
on his honor that in his opinion his client’s case is one proper for judi- 
cial determination. 


31. Responsibility for Litigation. 

No lawyer is obliged to act either as adviser or advocate for every 
person who may wish to become his client. He has the right to decline 
employment. Every lawyer upon his own responsibility must decide 
what employment he will accept as counsel, what causes he will bring 
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into Court for plaintiffs, what cases he will contest in Court for defend- 
ants. The responsibility for advising as to questionable transactions, 
for bringing questionable suits, for urging questionable defenses, is the 
lawyer’s responsibility. He cannot escape it by urging as an excuse 
that he is only following his client’s instructions. 


32. The Lawyer’s Duty in Its Last Analysis. 

No client, corporate or individual, however powerful, nor any cause, 
civil or political, however important, is entitled to receive nor should 
any lawyer render any service or advice involving disloyalty to the law 
whose ministers we are, or disrespect of the judicial office, which we are 
bound to uphold, or corruption of any person or persons exercising a 
pubhe office or private trust, or deception or betrayel of the public. 
When rendering any such improper service or advice, the lawyer invites 
and merits stern and just condemnation. Correspondingly, he advances 
the honor of his profession and the best interests of his client when he 
renders service or gives advice tending to impress upon the client and 
his undertaking exact compliance with the strictest principles of moral 
Jaw. He must also observe and advise his client to observe the statute 
law, though until a statute shall have been construed and interpreted 
by competent adjudication, he is free and is entitled to advise as to its 
validity and as to what he conscientiously believes to be its just meaning 
and extent. Lut above all a lawyer will find his hignest honor in a 
deserved reputation for fidelity to private trust and to public duty, as an 
honest man and as a patriotic and loyal citizen. 


33. Partnerships—Names. 

Partnerships among lawyers for the practice of their profession are 
very common and are not to be condemned. In the formation of part- 
nerships and the use of partnership names care should be taken not to 
violate any law, custom, or rule of court locally applicable. Where 
partnerships are formed between lawyers who are not all admitted to 
practice in the courts of the State, care should be taken to avoid any 
misleading name or representation which would create a false impres- 
sion as to the professional position or privileges of the member not 
locally admitted. In the formation of partnerships for the practice of 
law, no person should be admitted or held out as a practitioner or 
member who is not a member of the legal profession duly authorized 
to practice, and amenable to professional discipline. In the selection 
and use of a firm name, no false, misleading, assumed or trade name 
should be used. The continued use of the name of a deceased or former 
partner, when permissible by local custom, is not unethical, but care 
should be taken that no imposition or deception is practiced through this 
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use. When a member of the firm, on becoming a judge, is precluded 
from practicing law, his name should not be continued in the firm name. 
Partnerships between lawyers and members of other professions or 
nonprofessional persons should not be formed or permitted where any 
part of the partnership’s employment consists of the practice of law. 


34. Division of Fees. 


No division of fees for legal services is proper, except with another 
lawyer, based upon a division of service or responsibility. 


35. Intermediaries, 

The professional services of a lawyer should not be controlled or 
exploited by any lay agency, personal or corporate, which intervenes 
between client and lawyer. <A lawyer’s responsibilities and qualifica- 
tions are individual. He should avoid all relations which direct the 
performance of his duties by or in the interest of such intermediary. 
A lawyer’s relation to his client should be personal, and the responsi- 
bility should be direct to the client. Charitable societies rendering aid 
to the indigents are not deemed such intermediaries. 

A lawyer may accept employment from any organization, such 
as an association, club or trade organization, to render legal services in 
any matter in which the organization, as an entity, is interested, but this 
employment should not include the rendering of legal services to the 
members of such an organization in respect to their individual affatrs. 


36, Retirement From Judicial Position or Public Employment. 
A lawyer should not accept employment as an advocate in any matter 
upon the merits of which he has previously acted in a Judicial capacity. 
A lawyer, having once held public office or having been in the public 
employ, should not after his retirement accept employment in connec- 
tion with any matter which he has investigated or passed upon while 
in such office or employ. 


37. Confidences of a Client. 

It is the duty of a lawyer to preserve his client’s confidences. This 
duty outlasts the lawyer’s employment, and extends as well to his em- 
ployees; and neither of them should accept employment which involves 
or may involve the disclosure or use of these confidences, either for the 
private advantage of the lawyer or his employees or to the disadvantage 
of the client, without his knowledge and consent, and even though there 
are other available sources of such information. <A lawyer should not 
continue employment when he discovers that his obligation prevents the 
performance of his full duty to his former or to his new client. 
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If a lawyer is accused by his client, he is not precluded from disclos- 
ing the truth in respect to the accusation. The announced intention of 
a client to commit a crime is not included within the confidences which 
he is bound to respect. He may properly make such disclosures as may 
be necessary to prevent the act or protect those against whom it is 
threatened. 


38. Compensation, Commissions and Rebates, 

A lawyer should accept no compensation, commission, rebates or other 
advantages from others without the knowledge and consent of his client 
after full disclosure. 


39. Witnesses. 
(Not adopted.) 


40. Newspapers. 

A lawyer may with propriety write articles for publication in which 
he gives information upon the law; but he should not accept employ- 
ment from such publications to advise inquirers in respect to their 
individual rights. 


41, Discovery of Imposition and Deception. 

When a lawyer discovers that some fraud or deception has been prac- 
ticed, which has unjustly imposed upon the court or a party, he should 
endeavor to rectify it; at first by advising his client, and if his elient 
refuses to forego the advantage thus unjustly gained, he should promptly 
inform the injured person or his counsel, so that they may take appro- 
priate steps. 


42, Expenses. 

A. lawyer may not properly agree with a client that the lawyer shall 
pay or bear the expenses of litigation; he may in good faith advance 
expenses as a matter of convenience, but subject to reimbursement. 


43. Approved Law Lists. 

It shall be improper for a lawyer to permit his name to be published 
after January 1, 1939, in a law list that is not approved by the American 
Bar Association. 


44, Withdrawal From Employment as Attorney or Counsel, 

The right of an attorney or counsel to withdraw frcm employment, 
once assumed, arises only from good cause. Even the desire or consent 
of the client is not always sufficient. The lawyer should not throw up 
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the unfinished task to the detriment of his client except for reasons of 
honor or self-respect. If the client insists upon an unjust or immoral 
course in the conduct of his case, or if he persists over the attorney’s 
remonstrance in presenting frivolous defenses, or if he deliberately dis- 
regards an agreement or obligation as to fees or expenses, the lawyer 
may be warranted in withdrawing on due notice to the client, allowing 
him time to employ another lawyer. So also when a lawyer discovers 
that his client has no case and the client is determined to continue it; 
or even if the lawyer finds himself incapable of conducting the case 
effectively. Sundry other instances may arise in which withdrawal is 
to be justified. Upon withdrawing from a case after a retainer has been 
paid, the attorney should refund such part of the retainer as has not 
been clearly earned. 


45. Specialists. 

The canons of the American Bar Association apply to all branches 
of the legal profession; specialists in particular branches are not to be 
considered as exempt from the application of these principles. 


46. Notice of Specialized Legal Service. 

Where a lawyer is engaged in rendering a specialized legal service 
directly and only to other lawyers, a brief, dignified notice of that fact, 
couched in language indicating that it is addressed to lawyers, inserted 
in legal periodicals and like publications, when it will afford convenient 
and beneficial information to lawyers desiring to obtain such service, is 
not improper. 


47. Aiding the Unauthorized Practice of Law. 

No lawyer shall permit his professional services, or his name, to be 
used in aid of, or to make possible, the unauthorized practice of law by 
any lay agency, personal or corporate. 


ADDITIONAL CANONS ADOPTED BY COUNCIL. 


A. It shall be deemed unethical and unprofessional for a member of 
The North Carolina State Bar, who is now or who may hereafter be- 
come a partner of any Judge of any court inferior to the Superior Court, 
to practice his profession in the court of any such judge, during the 
existence of such copartnership. 

B. It shall be deemed unethical and unprofessional for a member of 
The North Carolina State Bar, who is now or who may hereafter be- 
come a partner of a solicitor or prosecuting attorney of any court of 
the State of North Carolina, to practice his profession in any criminal 
court of such solicitor or prosecuting attorney. 
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C. It shall be deemed unethical and unprofessional for any attorney 
who is, or has been, a prosecuting officer in any court inferior to the 
Supreme Court, or m any Federal Court, to accept professional employ- 
ment in any matter of a civil or awa nature growing out of any 
matter or thing which is or may have been in any way connected with 
the office of such prosecuting officer during his incumbency. 


Nortir CaRroLina—-WakE Country. 

I, Henry M. London, Seeretary-Treasurer of The North Carolina 
State Bar, do hereby certify that the foregoing amendment to the Cer- 
tifieate of Organization of The North Carolina State Bar was adopted 
at the regular meeting of the Couneil on the 14th day of January, 1938, 
by unanimous vote of the Couneil. Given under iny hand and the seal 
of The North Carolina State Bar, this the 2nd day of February, 19388. 

(Seal. ) Tenry M. Lonpon, 
Secretary-Lreasurer of The North Carolina State Bar. 


After examining the foregoing amendment to the Certificate of Organ- 
ization of The North Carolina State Bar, it is my opinion that the 
amendment comphes with a permissible interpretation of Chapter 210, 
Pubhe Laws 1933. This the 2nd day of February, 1928. 

W. P. Stacy, 
Chief Justice, 


Upon the foregoing certificate of the Cluef Justice, it is ordered that 
the foregoing amendment to the Certificate of Organization of The 
North Carolina State Bar be spread upon the minutes of the Supreme 
Court, and that it be published in the forthcoming volume of the Reports 
as provided by the act incorporating The North Carolina State Bar. 
This 2nd day of February, 1938. 

J. W. Winsorne, J., 
For the Court, 
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Consent Reference-—See Reference. 

Conspiracy—See Conspiracy. 

Constitutional Law--See Constitu- 
tional Law. Prevision that person 
may not hold two public offices see 
Public Offices: duty to get highest 
rental for public property see Oil 
Co. tv. Mecklenburg County, 642. 
Officer sued to recover salary re- 
ceived in second public office may 
not plead unconstitutionality of 
statute under which he was elected 
see Carolina Beach wv. Mints, 578. 
Constitutional inhibition against 
passage of special acts see Statutes 
§ 2. Constitutional restrictions on 
taxation see Taxation, Title I. 

Constructive Possession—-See Intoxi- 
eating Liquor § 4b. 

Constructive Trusts—See Trusts § 15. 

Contingent Estates—See Wills § 338ce. 

Continuances—See Criminal Law § 44. 

“Continuing Offense’—Defined. S. t. 
Johnson, 566. 

Centinuing Trespass—See Trespass 
§ 4. Injunctions & 6. 

Contracts—In restvain of trade see 
Contracts § Ta. Monopolies.  Con- 
tracts against public policy see Con- 
tracts &§ Ta. Tf: contracts required 
to be in writing see Frauds, Statute 
of: contracts to convey must be 
written see Frauds, Statute of, § 9; 
actions on contrects to convey see 
Wills § 5: contracts between hus- 
band and wife see Tlushand and 
Wife § da: eontracts to assume 
mortgage debt see Mortgages § 28h; 
contraets usurious see Usury § 2. 

Contribution—See Contribution. 

Contributory Negligenee-—Sce Negli- 
gence § 11: in antomobile collision 
cases see Automobiles § 18e. 

Conversion—Of realty into personalty 
see Walston v. Leary, 23. 

Correction of Reeord—See Ragan v. 
Ragan, 758: 8. v. Mosley, 766. 

Counse]l—-See Attorney and = Client. 
Argument and conduct of trial see 
Trial § 7, Criminal Law § 51. 

Counties — Assumprion of — district 
school bonds see Schools § 32. 
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County Courts—Jurisdiction of, see 
Courts § 7. 

Course of Employment—See Automo- 
biles § 24c, Master and Servant 
8§ 21b, 40f. 

Crimes—See Criminal Law. Enjoin- 
ing commission of, see Injunctions 
§ 7. Construction of criminal stat- 
utes see Statutes § 8. 

Crossings—See Railroads § 9. 

Curtesy—See Curtesy. 

Dams — See Waters and Water 
Courses; operation of dam causing 
eroding of bank as taking of prop- 
erty see Eminent Domain § 2. 

Deadly Weapon—-Presumption from 
killing with, see Homicide § 16. 

Death, Actions for—See Death § 3. 

Debt--Imprisonment for, see Constitu- 
tional Law § l4e. 

Decedent—Testimony of transactions 
with, see Evidence § 32; claims for 
personal services rendered see Exec- 
utors and Administrators § 15d; es- 
tate of, see Executors and Adminis- 
trators. 

Declarations—See Evidence § 48a; in 
establishing boundary see Bounda- 
ries § +; declarations of agent see 
Principal and Agent § 7. 

Dedication—See Dedication. 

Deeds—See Deeds. Deed and contract 
to reconvey as constituting equita- 
ble mortgage see Mortgages § 2; 
contract to convey see Vendor and 
Purchaser; boundaries see Bounda- 
ries; reformation of instruments 
see Reformation of Instruments; 
cancellation of instruments see Can- 
cellation of Instruments. 

Deeds of Trust—See Mortgages. 

Default—Promise to answer for de- 
fault of another see Frauds, Stat- 
ute of, 305, 

Defanlt Final, 
Sudgments § 9%. 

Defeasible Fees~-Sce Wills § 33e. 

Demurrers---See Pleadings, Title LV. 

Deputies Sherlff--See Sheriffs § 2, 
Muster and Servant § 39. 

“Deseent’—See Descent and Distribu- 
tion. Determination of whether 
Jand Is taken by deseent or pur- 
chase see Wills 3 32. 


Judgment hy—Sce 
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Devises with Power of Disposition— 
See Wills § 38f. 

Directed Verdict—See Trial § 27, 
Limitation of Actions § 18. 

Disability Insurance—See Insurance 
§ 34. 

Disbarments—See Attorney and Cli- 
ent § 12. 

Discretion of Court—Review of mat- 
ters in, see Appeal and Error § 37b; 
Criminal Law § 81a. 

Discretionary Duty—See Mandamus 
§ 2b. 

Diseases—See Master 
§ 40b. 

Dismissal—Of appeal for failure to 
file statement of case on appeal see 
Parrish v. Hartman, 248; 8. v. Ser- 
mons, 767; for failure to file briefs 
see S. v. Robinson, 586. 

Diversion of Waters of Stream—See 
Waters and Water Courses § 3. 
Dividing Line—Establishing between 
contiguous tracts see Boundaries 

§ &. 

Doctors — See Physicians and Sur- 
geons. 

Dogs—Validity of license tax, and 
right to recover from county for 
damage inflicted by dogs see Mc- 
Alister v. Yancey County, 208. 

Demicile—Defined. Howard v. Coach 
Co., 201. 

Double Indemnitv—See 
Title VII. 

Dower—Widow may not acquire title 
adverse to remaindermen see Creech 
v. Wilder, 162. 

Drains—See Drainage Districts. 

Due Process of Law—See Constitu- 
tional Law §§ 15a, 15d, 33. 

Duress—aA threat to do what one has 
a legal right to do cannot constitute 
duress. Kirby v. Reynolds, 271. 

Dying Declarations—See Homicide 
§ 18. 

Dynamite—Liability for damages in- 
flicted by explosion of, see Negli- 
gence 8 3. 

Kducation—See Schools, 

Kjiectment to Try Title-—Competency 
of evidence see Ejectment § 13. 

Klectri¢ Membership Corporations— 
see Electricity § 11. 


and Servant 


Insurance, 





Electric Power Dams—See Waters 
and Water Courses, Eminent Do- 
main § 2. 

Emergencies—Due care when 
fronted by, see Negligence § 2. 

Employers and Employvees—See Mas- 
ter and Servant. 

Entireties. Estate by—See 
and Wife § 12. 

Equitable Contribution—See Contribu- 
tion. 


con- 


Tilusband 


Equitable Estoppel— See Estoppel 
§ 6a. 

Equitable Lien—Grantee accepting 
deed directing payment of debt. 


Raynor v. Raynor, 181. 

Equitable Mortgages—See Mortgages 
§ 2. 

Equity Will Not Permit Unjust En- 
richment—Sec Money Received. 

escheat—-See Escheat. 

Iistates—Life estates see Life Estates; 
estates by entireties see Husband 
and Wife § 12; estates by the cur- 
tesy see Curtesy: widow having 
dower may not acquire land ad- 
verse to remaindermen sec Creech 
vr. Wilder, 162. Estates created by 
will see Wills § 38. 

Evidenee—See Evidence: evidence in 
eriminal prosecutions see Criminal 
Law, Title VII: evidence in particu- 
lar actions see Adverse Possession 
§ 18 Ejectment § 183, Food &§ 16, 
Ifomicide §§ 17. 18. 20, Insurance 
8§ 37, 50, Payment § 11: opinion 
evidence of damages to land by tres- 
pass see Orcens v. Laanber Co., 133: 
opinion evidence as to speed. of 
truck see 8S. vc. Peterson, TAS. 

Exceptions—To remarks of counsel 
must be taken at the time. York 
tv. York, 695: to statements of con- 
tentions see Trial § 33. 

Execution Against the 
Execution § 25. 

Execution of Power of Sale-—See 
Mortgages §§ 32a, 32b. 


Person-—See 


Executors and Administrators—See 
Executors and Administrators: 


venue of action by or against see 
Venue § ih. 

Exemptions—Against execution see 
Homestead: exemptions from taxa- 
tion see Taxation § 19. 
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Expert Testimony—-Sce Evidence § 47. 

Explosions—Liabiliry for damage re- 
sulting from blasting see Negligence 
§ 3. 

Falsify Account—Action to, see Exec- 
utors and Administrators § 31. 

Federal Courts—Decisions of, control- 
ling in administering Federal Em- 
ployers’ Liability Act see Courts 
$ 10: removal of causes to, see Re- 
moval of Causes. 

Federal Employers’ Liability Act— 
See Master and Servant, Title V. 
Felonious Intent—-See S, v. Delh, 631; 

S. vo. Miller, 361. 

“Final Account’—See Pxecutors and 
Administrators § 26. 

Findings of Fact—Conclusive on ap- 
peal see Appeal and Error § 37Te; 
review of judgments on findings see 
Appeal and Error § 40a. 

Tire Jusurance—See Insurance Title 
NG 

Kish Commissioner——Proof of bond of 
assistant commissioner. Widgett uv. 
Nelson, 41. 

Foreclosure—See Mortgages, Title 
VIII: of tax sale certificates see 
Taxation § 40b. 

Forgerics—See Bills and Notes §§ 2b, 
10b. 

Former Jeopardy—See Criminal Law 
$23. 

Franchise Taxes-—See Taxation § 27. 

reneral Tegacies—-See Collett 4. 
‘Farmer, 346. 

General Manager—Seope of authority 
see Corporations § 20. 

General Reputation—In_ establishing 
boundary see Boundaries § 38: char- 
acter evidence of, see Criminal Law 
§ 40. 

Group Insurance—C.ncellation of cer- 
tificate under, see Insurance § 82c. 

Guests—See Automobiles, Title IV, 
Innkeepers § 3. 

Handwriting—-Opinion evidence of, 
see Orwcens v. Lumber Co., 133. 

Hearsay Evidence — See Evidence 
§ 43a. Criminal Law § 42. 

Heirs—-Eneumbranees against prop- 
erty inherited see Descent and Dis- 
tribution § 13, Executors and Ad- 
ministrators § 186. When used in 
will “heirs” will be construed as 
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“children” in absence of expressed 
intention to contrary. MAfoseley v. 
Knott, 651. 

Highway Commission—Authority to 
acquire top soil by condemnation 
see Eminent Domain § 6. 

Highways—-See Highways; condemna- 
tion of top soil for construction of, 
see Eminent Domain § 6. 

Husband and Wife—See Husband and 
Wife: divorce see Divorce; alimony 
see Divorce; curtesy see Curtesy. 

INegal Contraect—Party may not re- 
cover when it must make out cause 
by showing contract against monop- 
oly statute. Shoe Co, v. Depart- 
ment Store, 7d. 

Illegitimate Child—Refusal to support 
is continuing offense. 8. v. Johnson, 
566. 

Implication, Repeal by—See Statutes 
§ 10. . 

Imputed Negligence—See Automobiles 
$ 20b. 

Imprisonment for Debt—See Constitu- 
tional Law § lde. 

Income Taxes—See Taxation § 29. 

In Custodia Legis—Property of insol- 
vent bank is in, see & wv. White- 
hurst, 300. 

Independent Contractors—See Master 
and Servant §§ 12, 22. 

Indictment—See Indictment. Indict- 
ment for homicide see Homicide 
§ 14. 

Inheritance Taxes—See Taxation § 28. 

Injunctions—See Injunctions. Enjoin- 
ing issuance of bonds see Taxation 
§ 38a. 

Jnnkeepers—Proprietor of, is 
bailee of property of roomer. 
tu. West, 656. 

Instructions—See Trial, Title VII, 
Criminal Law § 53; instructions in 
particular actions see Automobiles 
§ 18h, Homicide § 27, Negligence 
§ 20; when instructions are not in 
record they are deemed without er- 
ror, Ledford v. Smith, 447: S. +. 
Caldwell, 484. Prejudicial error in 
instructions see Appeal and Error 
§ 39e. 

Insurable Interest-—-In property, see 
Insurance § 17. 


not 
Wells 
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Jusurance — See Insurance; surety 
bonds see Principal and Surety, 

Interest—Judgment may not award 
interest when verdict does not. 


Davis v. Doggett, 589; Parrish ¢v. 
Hartman, 248. Legal interest see 
Usury. 


Invitees—-See Negligence § 4d. 

Issues and Verdict—See Trial § 387: 
in particular actions see Automo- 
biles § 18i, Reformation of Instru- 
ments § 11. 

Jeopardy—Former jeopardy see Crim- 
inal Law § 8. 

Joinder of Causes-——-See Pleadings § 2. 
Removal of Causes § 4a. 

Joint Enterprises—See York t. 
695. 

Joint Negligence—-Sce Negligence § 6. 

Judges—Resident judges, right to 
hear matters pending in their dis- 
trict, see Judges § 2a: right to hear 
motions after orders of another Su- 
perior Court judge see Courts § 3; 
judges of recorders’ courts see 
Courts § 6. 

Judgments—-See Judgments, Criminal 
Law § 60, Assault and Battery § 11, 
execution on, see Execution. 

Judicial Notice—-See Evidence § 2. 

Jury—Jury rolls, challenges and ex- 
ceptions see Jury: right to trial by 
jury see Constitutional Law § 17; 
upon compulsory reference see Ref- 

erence § 13. 

Justices of the Peace—See Justices of 
the Peace; appeals from. see Courts 


York, 


§ 2d. 
Juvenile Courts—See Clerks of Court 
§ 7. 


Laches—In instituting action for can- 
cellation of mortgage see Caneella- 
tion of Instruments § 6. 

Lappage—Claim of lappage by ad- 
yerse possession see Berry v. Cop- 
persmith, 50. 

Lest Clear Chance—Does not apply in 
absence of contributory negligence. 
Lewis ve. Hunter, 504. 

Law of the Land—See Constitutional 
Law §§ 15a, 15d, 33. 

Leases—-See Landlord and Tenant. 

“Legal Dependent’—Defined. Junior 
Order vt. Tate, 3806. 
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“Lend’—When used in will is to be 
interpreted as “give” or ‘devise.” 
Allen vu. Hewitt, 367. 

Less Degree of the Crime—See Homi- 
cide § 27h. 

Liability Insurance—See Insurance, 
Title VIII. 

Libelous Per Se—See Libel and Slan- 
der. 

License Taxes—See Taxation § 2. 

Life Insuranece—See Insurance, Title 
VI. 

Limitation of Actions—See Limitation 
of Actions; life of judgment lien 
see Judgments § 21: time within 
which action to challenge validity 
of bond issue must be instituted see 
Jones v. Alamance County, 608. 

“Loan’—When used in will is to be 
interpreted as ‘‘give” or ‘devise.’ 
Allen v. Hewitt, 367. 

“Loeal Agent’——For service of process 
see Process § 7d. 

Lodging Houses—-Proprietor of, is not 
bailee of property of roomer, Wells 
vu. West, 656. Liquor found in room 
rented does not sustain charge of 
possession against proprietor, S. ». 
Hanford, 746. 

Logs—Contract to sell not required to 
be written, Walston v. Lowry, 28. 

Makers—-See Bills and Notes 8 9b. 

Manslaughter-—-See Homicide § 7. 

Maps—-Competeney as evidence see 
Criminal Law § 88. 

Married Women-—See Husband and 
Wife; estoppel of married women 
see Estoppel § 6g; divorce and ali- 
mony see Divorce; estate by curtesy 
see Curtesy. 

Materialmen’s Liens—See Laborers’ 
and Materialmen’s Liens. 

Mechanics’ Liens—See Laborers’ and 
Materialmen’s Liens. 

Medicine—See Physicians and Sur- 
geons. 

Mental Capacity—Want of sufficient 
understanding to manage affairs see 
Insane Persons; mental capacity to 
execute deed see Deeds § 2a. 

Mining——Liability for damage inflicted 
by explosion see Negligence § 8. 

Minors-—-See Parent and Child: re- 
fusal to support illegitimate child is 
continuing offense, S. v. Johnson, 
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066; clerk should see that minor 
child is made party to action on 
guardianship hond, Adams v. 
Adams, 3387; juvenile courts see 
Clerks of Court § 7. 

Misjoinder of Parties and Causes— 
See Pleadings § 16. 

Money Received—See Money Received. 

Monopolies—Contract held in viola- 
tion of monopoly statute, Shoe Co. 
ov. Department Store, Tod. 

Moartgages—See Mortgages; execution 
on land subject to, see Execution 
§ 20; homestead in surplus after 
foreclosure see Homestead § 5. 

Motions in Arrest of Judgment 
Criminal Law § 55. 

Motions for Bill of Particulars—See 
Pleadings § 27; review of orders on 
motions see Appeal and Error § 40e. 

Motions for New ‘Trial for Newly 
Discovered Evidenee—In trial court 
see Trial § 47; in Supreme Court 
see Appeal and Error § 47a. 

Motions to Nonsuit—-See Trial, Title 
V, and particular titles of actions. 

Motions to Set Aside Verdiet—See 
Trial § 49. 

Motions to Strike Out—-See Pleadings 
§ 29: time of making see In re 
West, 189; review of orders on mo- 
tions see Appeal and Error § 40b. 

Municipal Courts—Jurisdiction of, see 
Courts § 7. 

Murder-—See Homicide. 

Mutual Benefit Associations—Persons 
entitled to paymen: of proceeds see 
Insurance § 26b. 

Mutual Mistake—See Reformation of 
Instruments. 

“Necessary Expenses”—See Taxation 
§ 4. 

Negligence—See Negligence: abate- 
ment of action for negligent injury 
causing death, White v. Charlotte, 

039, 

Negroes-—Motion in arrest for exelu- 
sion of Negroes from jury see S. v. 
Bell, 20. 

Neighborhood Public 
Highways § 13. 

Newspapers — Unauthorized 
photograph in 
Civil Rights § 2. 


See 











Roads — See 


use of 
advertisement see 
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New Trial—Error entitling appellant 
to new trial see Appeal and Error 
§ 39, Criminal Law § 81c; new trial 
for newly discovered evidence see 
Trial § 47; in Supreme Court see 
Appeal and Error § 47a. 

Newly Discovered Evidence—Motions 
for new trial for, in trial court, see 
Trial § 47; in Supreme Court see 
Appeal and Error § 47a. 

Nonexperts—-Testimony of, see Evi- 
dence § 46. 

Nonsuit—See Trial. Title V. Criminal 
Law § 52b; in particular actions see 
Automobiles § 18g, Burglary § 9, 
Food § 16, Fraudulent Conveyances 
§ 12, Homicide § 25, Insurance 
§ 37, paragraph 3, Larceny § 6; Neg- 
ligence § 19, Rape § 8, Receiving 
Stolen Goods § 6, Robbery § 3; in 
prosecution for homicide in negli- 
gent driving see Automobiles § 32d; 
review of judgments on motions to 
nonsuit see Appeal and Error § 40e. 

Opinion Evidence—See Evidence §§ 
46, 47, 49. 

Parol or Extrinsic Evidence—See Evi- 
dence § 39; in establishing boun- 
dary see Boundaries §§ 2, 8. 

Parol Partition—See Partition § 9. 

Parties—See Parties; only injured 
party may appeal see Appeal and 
Error § 82a; parties in particular 
actions see Contracts § 19, Eject- 
ment § 5; strangers are concluded 
by parol partition by tenants in 
common, Roberts v. Ins. Co., 1. 

Passengers—See Automobiles. Title 
IV; passengers for hire, see Car- 
riers. 

Patients—See Physicians and Sur- 
geons. 

Patrons—Of store, liability of proprie- 
tor for injuries to, see Negligence 
§ 4d. 

Paving Assessments—See Municipal 
Corporations § 34. 

Per Quod, Words Actionable—See 
Libel and Slander § 3. 

Per Se. Words Actionable—See Libel 
and Slander § 2. 

Personal Privacy—Right to, see Civil 
Rights. 
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Versonal Services—-Claims for against 
estate of employer see Executors 
and Administrators § 15d. 

Photographs—Unauthorized use in ad- 
vertisement see Civil Rights § 2; as 
constituting libel see Libel and 
Slander; competency as evidence 
see Evidence § 380, Criminal Law 
§ 38. 

Pleadings—See Pleadings; pleadings 
in particular actions see Adverse 
Possession § 16, Contracts $ 21, 
Divorce § 5, Frauds, Statute of, 
§ 8, Libel and Slander § 10. Refor- 
mation of Instruments § 7; neces- 
sity of pleading of damages see 
Damages § 10. 

Police Power—Compensation Act is 
valid exercise of police power by 
State, Lee v. Enka Corp., 4955. 

Pollution—Of stream. see Waters and 
Water Courses § 3. 

Power Dams—See Waters and Water 
Courses, Eminent Domain § 2. 

Power of Disposition-—See Wills § 38f. 

Power of Sale—Execution of, see 
Mortgages §§ 32a, 32b. 

Prejudicial Error—See Appeal and 
Error § 39, Criminal Law § 81lc. 
Premature Appeals—See Appeal and 

Error § 2. 

Presumptions—Of title out of the 
State see Adverse Possession § 2; 
that person signing note on face is 
maker see Bills and Notes § 9b: 
from killing with deadly weapon see 
Homicide §§ 16, 27b; that note is 
under seal when printed word seal 
follows maker’s name see Limita- 
tion of Actions § 18; presumption 
that crossing is safe when gates are 
raised see Railroads § 9, paragraph 
3. 

Prima Facie Case—See Insurance 
§ 37, paragraph 1: introduction of 
receipts establishes prima facie case 
see Payment § 11. 

Principals—See Criminal Law § 8. 

Privacy—Right to personal privacy 
see Civil Rights § 2. 

Process—See Process, 

Processioning—See Boundaries. 

Promise to Answer for Default of 
Another—See Frauds, Statute of, 
§ 5. 


Property Damage Insnurance-—See Tn- 
surance, Title VIII, 

Public Officers -—Proof of bond of as- 
sistant fish commissioner, Widgett 
ae, Velson, 41: constitutional inhibi- 
tion against holding two public of- 
fieces see Public Offices §$§ 4h, 4e. 

Publieation—See Libel and Slander 
§ 5: serviee by publication see 
Process § 5. 

*“Purehase”’— Determination of 
whether land is taken by descent or 
purchase see Wills § 82. 

Quantum Meruit—See Executors and 
Administrators § 15d: attorney and 
Clieut § 9b: publie officer is not en- 
titled to compensation of second 
public offiee upon quantum merit 
see Municipal Corporations § 11g. 

Racial Diserimination—In exclusion 
of Negroes from jury see S. v. Bell, 
20, 

Railronds—aAs carriers see Carriers: 
accident at crossing see Railroads 
§ &: Hability te employees see Mas- 
ter and Servant. Title V. 

Ratification—Of acts of agent see 
Principal and Agent § 12. 

Reasonable Time—For protest of 
forged check see Seymour vc. Bank, 
TOT. 

Receivers—Valid order of appoint- 
ment may be attacked only by ap- 
peal. Nobles +. Robertson, 334; re- 
fusal to permit receiver to take pos- 
session as contempt of court, Nobles 





v. Roberson, 334: bank receivers, 
nature of offiee, SS. a. Whitehurst, 
300: bank receiver is not within 


purview of embezzlement. statute, 
SN. Whitehurst, 300. 

Recorders’ Courts—Appeals from see 
Courts § 2a: judges of, see Courts 
§ 6: jurisdiction of, see Courts § 7. 

Registration—NSee Deeds § 7: assign- 
ment of judgment not required to be 
recorded. In re Wallace, 490. 

Release-——See Torts. 

Repeal by Implication—See Statutes 
§ 10. 

“Residence’’—See Venue § Ja. 

Residuary Clauses—See Wills § 38. 

Res Ipsa Loquitur—See Negligence 
§ 19¢: does not apply to skidding 
see Automobiles § 17. 





INDEX. 





Respondeat Superior—See Master and 
Servant, Title IV. Automobiles § 24e. 

Restraint of Trade---See Monopolies, 
Contracts § Ta. 

Resulting Trusts—See Trusts § 14. 


Riparian Rights-—See Waters and 
Water Courses. 
Roomers -- Proprietor of boarding 


house is not bailee of property of 
roomer, Wells a. West, 656: liquor 
found in rented room is insuflicient 


to sustain charge of possession 
against proprietor, NS. vv. ITanford, 


TAT. 

Rule in Shelley’s Cose--See Allen ov. 
Heawritt, 367. 

Rural Electrifigation-—-See bhlectricity 
§ 11. 

Sales Taxes—See Taxation § 30. 


Same Offense—-See Criminal Taw 
§ 28, 


’Seals’--Introduction of note appear- 
ing upon its face to be under seal 
raises presumption to that effeet, 
Bank wv. Jonas, 305; Allsbrook «. 
Walston, 225, 

Searches and Seizurcs-——See Constitu- 
fional Law § 14a. 

Self-Defense—See Homicide § 11. 

Separable Controversy—See Removal 
of Causes § 4a. 

Servant-—See Master and Servant. 

Service-—Of process see Process. 

Shelley’s Case—See Allen o. Hewitt, 
367. 

Silence—-As implied a‘imission of guilt 
see Criminal Law § 34e. 

Skidding—See Automobiles § 17, 

Slander-—See Libel and Slander. 

“Sole Ownership” -— See Insurance 
§ 224d. 

Special Appearance—See Appearance. 

Specific Legacies—See Collett +. 
Farmer, 346. 

Standing Timber—Conversion of, into 
realty, see Walston v. Lowry, 28. 
State Highway Commission—<Anthor- 
ity to aequire topsoil by eminent 

domain see Eminent Domain § 6. 

Statute of Frauds—See Frauds, Stat- 
ute of. 

Statute of Limitations—See Limita- 
tion of Actions; acquisition of ease- 
ments by prescriprion see Ease- 
ments; life of judgment lien see 
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Judgments § 21; time within which 
action to restrain bond issue must 
be instituted see Taxation § 38a. 

Stolen Goods, Receiving—See Receiv- 
ing Stolen Goods. 

Stores---Liability of store for injury 
to customer see Negligence § 4d. 
Streams-—Riparian rights see Waters 
and Water Courses; erosion of bank 
resulting from operation of dam see 

Eminent Domain § 2. 

Street Assessments—See 
Corporations § 34. 

Streets and Sidewalks—Liability for 
injuries caused by defects in, see 
Municipal Corporations § 14. 

“Subsistence’—See Dyer v. Dyer, 620. 

Sudden Peril—See Negligence § 2. 

Summary  Ejectment-—Parties see 
Ejectment § 5. 

Summons—See Process. 

Superior Courts—See Courts, Title I. 

Surcharge and Falsify Account-Sec 
Exeeutors and Administrators § 31. 

Surgeons—-See Physicians and Sur- 
geons. 

“Surprise and Excusable Neglect’-— 
Setting aside judgments for, see 
Judgments § 238. 

Suspended Judgments and Executions 
-—See Criminal Law § 68. 

Tax Sales—See Taxation § 40b. 

Taxation—See Taxation. 

Tenants in Common—Adverse posses- 
sion by, see Adverse Possession 
§ 4a; after parol partition tenant is 
sole owner within meaning of fire 
policy see Insurance § 22d, para- 
graph 3; partition of lands see Par- 
tition; right of devisee in common 
to have land remain undivided in 
accordance with terms of will see 
Wills §§ 35, 46. 

Theory of Trial—See Dent v. Mica 
Co., 241. 

Through Streets—See 
§ 12e. 

Timber—Conversion of standing tim- 
ber into personalty see Walston v. 
Lowry, 23. 

Topsoil— Acquisition by Highway 
Commission by condemnation see 
Eminent Domain § 6. 

Torts—Release from liability see 
Torts; particular torts see Negli- 


Municipal 
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gence, Trespass; torts committed by 
persons in particular relationships 
see Master and Servant, Municipal 
Corporations, Corporations, Inn- 
keepers; negligence in operation of 
automobiles see Automobiles; dis- 
tinction between actions in tort and 
on contract see Wells v. West, 656. 

Town Clerk—Town commissioner may 
not be appointed town clerk with 
additional salary see Carolina 
Beach v. Mintz, 578. 

Transactions with Decedent or Luna- 
tic—Competency of evidence of, see 
Evidence § 382. 

Trespass—See Trespass; enjoining 
continuing trespass see Injunctions 
§ 6. 

“Unconditional Ownership’—See In- 
surance § 22d. 

Unemployment Compensation Com- 
mission—Appeals from, see Courts 
§ 2b. 

Unjust Enrichment—See Money Re- 
ceived. 

Unlawful Contraet—Party may not 
recover when it must make out 
cause by showing contract against 
monopoly statute, Shoe Co. v. De- 
partment Store, 7d. 

Unregistered Deed——Rights of parties 
under see Deeds § 10b; wnregis- 
tered deeds as color of title see 
Glass v. Shoe Co., 70. 

Verdict—See Trial § 37, Criminal 
Law § 54b; directed verdict see 
Trial § 27; verdict in particular 
actions see Assault and Battery 
§ 11, Automobiles § 18i, Homicide 
§ 28, Larceny § 8, Reformation of 
Instruments §11; conformity of 
judgment to verdict see Criminal 
Law § 60, Judgments § 17b; mo- 
tions to set aside see Trial § 49. 

Vested Estates—See Wills § 338c. 

Ward—See Guardian and Ward. 

Warrant—Search warrants, altera- 
tion after issuance see Constitu- 
tional Law § 14a. 

Wharfs—Construction so as to inter- 
fere with adjacent owner’s riparian 
rights see O’Neal v. Rollinson, 83. 

Words Actionable Per Quod—See 
Libel and Slander § 3. 


S64 INDEX. 


eee a ee 


Words Actionable Per Se—See Libel WPA Workers—Liability of city for 


and Slander § 2. negligent injuries inflicted by, see 
Workmen’s Compensation Act—See Shapiro v. Winston-Salem, 751. 
Master and Servant, Title VII. Wrongful Death—-See Death. 


ABATEMENT AND REVIVAL. 


§ 11. Actions for Negligent Injury Causing Death. 
Parent’s right of action to recover for loss of services of child abates upon 
death of child. White v. Charlotte, 539. 


ABORTION, 
§ 8. Sufficiency of Evidence. 
Evidence held sufficient for jury on issue of defendant’s guilt of advising 
and procuring criminal abortion. SS. v. Baker, 238. 


ACTIONS. 
(Joinder of actions see Pleadings § 2.) 


8 4. Civil Action Based upon Unlawful Act. 

The courts of a state will not lend their aid to the enforcement of a contract 
which violates its positive legislation. Shoe Co. v. Department Store, T5. 

Party may not recover when it must make out its case by showing illegal 
contract. Ibid. 
§ 7. Distinction Between Actions in Tort and on Contract. 

Since proprietor of rooming house is not bailee of personal property left in 
a room rented, an action by the renter of the room to recover for his property 
which the proprietor allowed a third person to take from the room is founded 
in tort, if cause is alleged at all, and not on contract. Wells v. West, 656. 


ADVERSE POSSESSION, 


(Acquisition of easements by preseription see Easements § 3.) 


I, Nature and Requisites of Title by Ad- 9. Color of Title 
verse Possession a. What Constitutes Color of Title 
2. Presumption of Title out of the State 13. Time Necessary to Ripen Title by 
3. Actual, Hostile, and Exclusive Pos- Adverse Possession 
session in General f. Possession within Twenty Years 
4. Hostile Character of Possession as Before Institurion of Action 
Affected by Relationship between the IIF. Actions 
Parties 16. Pleadings 
a. Tenants in Common 17. Presumptions and Burden of Proof 
5. Known and Visible Lines and Bound- 18, Competency and Relevancy of Evi- 
aries dence 
§. Continuity of Possession 19. Sufficiency of Evidence 
&. Lappage 


§ 2. Presumption of Title Out of the State. 

Where the State is not a party, title is conclusively presuined to be out of 
the State, C. S., 426. Berry v. Coppersmith, 50, 

§ 3. Actual, Hostile, and Exclusive Possession in General. 

Possession, to be adverse, must be evidenced by acts of dominion in making 
the ordinary use and taking the ordinary profits of which the land is suseep- 
tible in its present state, and so repeated as to show they are done in the 
character of owner and not merely of an occasional trespasser. Berry v. 
Coppersmith, 50, 
$ 4a. Adverse Possession by Tenants in Common. 

Where tenants in common, pursuant to parol partition, taxe possession in 
severalty, law will presume ouster, and pleadings in this case held sufficient 
to raise issue of adverse possession by tenant in common. Jiartin v. Bundy, 
437. 
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ADVERSE POSSESSION-—Continucd. 

§ 5. Known and Visible Lines and Boundaries. 

Adverse possession must be under known and visible lines and boundaries. 
Berry vu. Coppersmith, 50. 
§ 6. Continuity of Possession, 

Adverse possession need not be unceasing, but claimant must show that he 
has, from time to time, continuously subjected the land for the required period 
to the use of which it is naturally susceptible. Berry v. Coppersmith, 50. 


§ 8. Lappage. 

Where the descriptions in plaintiff’s and defendants’ respective chains of 
title embrace in part the same land, and the defendants, claiming under the 
elder title. have no actual possession of the lappage, title to the entire luppage 
is perfected in plaintiff if he establishes adverse possession of a part of the 
lappage for seven years under color. Berry v. Coppersmith, 90. 

§ 9a. What Constitutes Color of Title. 

Where grantee in unregistered deed conveys by registered deed. registered 

deed is color of title. Glass v. Shoe Co., TO. 


§ 13f. Possession Within Twenty Years Before Institution of Action. 

Where a person claiming under color establishes adverse possession for 
seyen years by himself or by those under whom he claims, seizin follows the 
title. and nothing else appearing, he thereafter has constructive possession 
sufficient to satisfy the statute, and is not required to show actual possession 
within twenty vears before the institution of the action. C. 8.. 429. Berry v. 
Coppersmith, 30. 

§ 16. Pleadings. 

Where it is alleged that defendant’s predecessor in title went into possession 
of the Jocus in quo pursuant to a parol partition between him and his coten- 
ants in common, and that each tenant thereafter held his share so allotted 
in severalty and hostilely to his cotenants for more than twenty years, the 
allegations are sufficient to raise the issue of title by adverse possession in 
the tenant in common, C, &8., 480. and it is error for the trial court to disre- 
gard the plea of title by adverse possession and refuse to submit the case to 
the jury. Martin v. Bundy, 489. 


8 17. Presumptions and Burden of Proof. 

The burden is on the party claiming by adverse possession to show the 
required possession for the statutory period by the preponderance of the evi- 
dence, Berry v. Coppersmith, 50. 

§ 18. Competency and Relevancy of Evidence, 

Where plaintiff claims by adverse possession under color of title, it is com- 
petent for his witnesses to testify that predecessors in plaintiff’s chain of title 
were respectively in possession, “possession” being used in the layman’s sense 
of actual possession as a matter of fact, and the witnesses testifying on direct 
and cross examination of the acts of possession tending to substantiate the fact 
of possession. Berry v. Coppersmith, 50. 

§ 19. Sufficiency of Evidence. 

Where it is established that the land in controversy is swamp land, valuable 
only for timber, evidence that plaintiff, claiming under known and visible 
lines and boundaries under color, from time to time cut and sold timber from 
the tract for over seven years, is sufficient to take the case to the jury. Berry 
a. Coppersmith, 50. 


866 INDEX, 
ANIMALS. 
§ 2. Liability for Damage Inflicted by Domestic Animals. 


Ch. 116, sec. 7, Public Laws of 1919, does not impose liability on a county 
in its corporate capacity for damages to person or property caused by dogs, 
a claim for sueh damage, when established under the statute, being payable 
only on order of the board of commissioners, and then only from moneys 
derived from the tax on dogs therein imposed, and mandamus will not lie 
against the county to compel payment of such damage upon allegation that its 
board of commissioners arbitrarily refused to appoint a jury to investigate the 
Claim, as required by the statute, plaintiff's remedy on the allegation being 
igatust the board of commissioners to compel them to aeft as required by the 
statute. Medllister v. Yancey County, 208. 


APPEAL AND ERROR, 


(Appeals in criminal prosecutions sce Criminal Law, Tithe NIL: appeals to 
Superior Courts see Courts § 2: appeals from Industrial Commission see 
Master and Servant § 55.) 


I. Nature and Grounds of Appellate Juris- 
diction 
1 In General 
2. Fudements 
Appeals 
3a. Varties Who May Appeal 
II. Presentation and Preservation in Lower 
Court of Grounds of Review 
Ga. Time of Taking Objections and Ex- 
ceptions 
8. Theory of Trial 
Hil. Requisites and Proceedings for Appeal 


Appealable: Premature 


l¢b, Filing and Service of Case on Ap- 
peal 
VI. The Record Proper 
20b. Correction of Reeord 
Zi. Matters not Appearing of Record 


Deemed without Mrror 
IX. Dismissal of Appeals 
31ib,. For Failure to Make out and Serve 
Statement of Cuse on Appeal 
XL. Review 
37. Matters Reviewable 


b. Matters in Diseretion of Lower 


«. Findings of Facet 
38. Presumptions and Burden of Showing 
lurror 
39. Prejudicial and 
a. In General 
ad. In AAmission 9 or 
Kvidence 


Harmless Frror 


lMxchusion of 


e In Instructions in) General 
e. In Placing of Burden of Proof 


4G. Review of Particular  bPexceptions, 
Findings, Orders, and Judsments 
a. Judements on Findings 
b. Orders of Notions to Strike Out 
e. Orders upon Motions for Bill of 
Particulars 
e. Jdudgiients on Motions to Nensuit 
#1, Qduestions Necessary to Determina- 
tion of Cause 


XIV. Determination ard = Disposition of 
Cause 
47a. Mew Trial for Newly Discovered 


levidence 
49) Force and FEiffeet of Decisions of Su- 


\ preine Court 
Court 
§ 1. Nature and Grounds of Appellate Jurisdiction in General. 

Where statute under which proeceding is begun does not provide for appenl, 
no appeal may be taken. Ja re Sylivant, 8348: Compensation Con. v. Kirby, 
763. 

§ 2. Judgments Appealable: Premature Appeals. 

An appeal from an order denying defendants’ motion to vaeafe an attach- 
ment is premature where the trial court allows plaintifé to amend his com- 
plaint and affidavits, since what ameudments. if any, will be made and their 
effect upon defendants’ motion ennnot be determined. Weelkiis ov. Game Pre- 
serves, 6, 

In this action on a policy of indemnity insurance. insurer’s appeal from 
judgement of the Superior Court affirming the judgment of the municipal court 
in insured’s favor, with the modification that an issue as to the amount of 
the recovery be submitted to a jury, is held premature ard is dismissed. 
Distributing Co. v. Ins, Co., 665. 

§ 3a. Parties Who May Appeal. 

Where by error the judgment of the court directs defendant to pay money 
into court for the benefit of defendant, plaintiff is not the injured party on 
the record as certified, and his appeal will be dismissed. (. 8., 682. Ragan 
vu. Ragan, 738. 
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APPEAL AN]) ERROR—Continued. 
§ 6a. Time of Taking Objections and Exceptions. (To statement of 
contentions see Trial § 33.) 

Exception to remarks of counsel must be taken at the time in order for 
assignment of error to be considered. Vork v. York, 695, 

S$ 8. Theory of Trial. 

Where a party contends in the Superior Court that no contract existed 
between him and the adverse party at the time, he may not contend on appeal 
to the Supreme Court that the contract alleged is net binding or enforceable, 
since the appeal will follow the theory of trial in the lower court. Dent vt. 
Mica Co,, 241. 
$ 10b. Filing and Service of Case on Appeal. 

The allowance by the judge of the Superior Court of appellee’s motion to 
strike out appellant’s purported statement of case on appeal is without error 
upon the court’s finding that the statement of case on appeal was not filed 
within the time allowed. Parrish v. Hartman, 248. 

§ 20b. Correction of Record. 

Where it is patent that the judgment as certified used the word “defendant” 
where the word “plaintiff” was intended, resulting in an inconsistent and 
meaningless judgment, it is the duty of the trial court to correct the record to 
speak the truth, either on application or cz mero motu. Ragan v. Ragan, T58. 
§ 21. Matters Not Appearing of Record Deemed Without Error. 

Where charge is not in record it is presumed correct. Ledford v. Smith, 447. 
§ 31b. For Failure to Make Out and Serve Statement of Case on Appeal, 

Failure to have a statement of case on appeal does not ipso facto work a 
dismissal, but the Supreme Court may review the record proper for errors 
appearing upon its face. Parrish v. Hartman, 248, 

8 37b. Matters in Discretion of Lower Court. 

A motion for change of venue for convenience of witnesses and to promote 
the ends of justice is addressed to the sound discretion of the trial judge, and 
his action thereon is not reviewable upon appeal except upon abuse of discre- 
tion, Hoirard vr. Coach Co., 201. 

Application for bill of particulars is addressed to discretion of trial court, 
and court’s ruling thereon is ordinarily not reviewable. Zuckle wv. Hobyood, 
TOL. 

Motion for bill of particulars is addressed to discretion of trial court, and 
his disposition of the motion is not ordinarily reviewable. Vickie tu. dfobqoed, 
TOR. 

§ 37e. Findings of Fact. 

lindings of facet by a referee approved by the judge are conclusive on appeal 
when supported by any competent evidenee. Smith «. Land Bank, 79; Dent 
ve Mica Co., 241: Corbitt Co. ve. Nutt Corp., 666. 

The findings of fact in regard to residence of plaintiff upon defendant’s 
molion to remove are conclusive on appeal when supported br competent eyi- 
dence, ZHoiward ve Coach Co., 201. 

Kindings of court upon appeal from referee in compulsory reference where 
right to jury trial is not preserved, are conclusive when supported by evidence. 
Gurganus v. MeLarthorn, 397. 
$ 38. Presumptions and Burden of Showing Error. 

Where the Supreme Court is evenly divided in opinion, one Justice not sit- 
ting, the judgment of the lower court will be affirmed without becoming a 
precedent, Braswell v. Wilson, 8388. 
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APPEAL AND ERROR—Continucd. 
§ 39a. Prejudicial] and Harmless Error in General. 

Error in admission or exclusion of evidence must be material to entitle 
appellant to new trial. Gurganus v. MeLawhorn, 397. 

S$ 39d. Harmless and Prejudicial Error in Admission or Exclusion of 
Kvidence. 

Where plaintiffs establish twenty years adverse possession. error in admit- 
ting evidence of color of title is immaterial, Ovicens v. Lumber Co., 1338. 

Admission of testimony held harmless in view of other competent evidence 
and contentions. Jbid. 

The admission of certain testimony over objection cannot be held prejudicial 
When other testimony of like effect is admitted without objection. Leonard 
rv. Jas. Co., 151. 

Exclusion of impeaching evidence held not prejudicial where effect thereof 
was obtained by cross-examination. York «. York, 695. 

§ 39e. Harmless and Prejudicial Error in Instructions in General. 

Where a charge erroneously includes for the jury’s consideration elements 
of damage not supported by allegation or evidence. a new trial will be 
awarded, since it may not be determined on appeal whether the verdict was 
affected by error. Young v. Levin, 755. 

Instruction that speed in excess of 45 miles per hour constituted negligence 
per se held not prejudicial error in view of evidence that ear was being driven 
around curve on wet pavement. York v. York, 695. 

§ 39g. Harmless and Prejudicial Error in Placing of Burden of Proof. 

Burden of proof is substantial right. and erroneous placing of burden of 
proof entitles appellant to new trial. Williams v. Ins. Co. 516. 

§ 40a. Review of Judgments on Findings. 

Upon appeal from judgment supported by findings of faet of the referee 
approved by the judge, the Supreme Court must determine only whether 
there was any evidence to support the findings. Smith v. Land Bank, 79, 

Where the findings of fact of the referce are supported by evidence and are 
approved by the trial court, Judgment in accordance with correct conclusions 
of law based on the facts will be affirmed. Dent v. Mica Ca.. 241. 

Where certain findings of fact are sufficient to sustain the judgment dismiss- 
ing the action for that plaintiffs have no standing in court and are not entitled 
to maintain the action, other findings in regard to the motives of defendants in 
agreeing to do the act sought to be restrained, are immaterial and should be 
stricken from the record. Bailey v. Light Co.. 768. 

§ 40b. Review of Orders on Motions to Strike Out. 

The refusal of a motion to strike out certain allegations will not be held 
prejudicial when all evidence relating to such allegations is excluded at the 
trial. fn re West, 189. 

Judgment denying motion to strike out Ac/d not prejudicial, as matter may 
be best determined by trial court by rulings on evidence, “udiriceh ve RoR. 
64. 

§ 40c. Review of Orders Upon Motion for Bill of Particulars. 

An application for a bill of partienlars, C. S., 534. or a motion to require 
a pleading to be made more definite and certain, C. 8.. 587, is 1.ddressed to the 
discretion of the trial eourt, and his ruling thereon in the exercise of such 
discretion is ordinarily not reviewable, but it is error for the trial court to 
rule thereon as a matter of law without the exercise of discretion, Tiehkle vw. 
Hfobgood, {G2. 
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APPEAL AND ERROR—Continued., 


§ 40e. Review of Judgments on Motions to Nonsuit. 

Even though the evidence relied on by the trial court in refusing defendant's 
motion to nonsuit is held incompetent on appeal, the motion will not be 
allowed, since, if the evidence had been exeluded upon the trial, defendant 
might then have sustained his case with other evidence. AMfidgett v. Nelson, 41. 


§ 41. Questions Necessary to Determination of Cause. 

Where the rights of the parties are determined by the decision on one ques- 
tion of law, other questions discussed in the briefs need not be decided. Shoe 
Co. vu. Department Store, Td, 

Where it is decided on appeal that the judgment of nonsuit was properly 
entered for want of evidence of actionable negligence, other exceptions need 
not be considered. Callahan v. Roberts, 228. 


8 47a. New Trial for Newly Discovered Evidence. 
Motion in Supreme Court for new trial for newly discovered evidence 
allowed in this case. Livernian v. Vann, 177. 


8 49. Force and Effect of Decisions of Supreme Court. 
A decision of the Supreme Court is authority only as to matters therein 
decided. In re West, 189. 


APPEARANCE. 
§ 1. Special Appearance. 
Special appearance and motion to dismiss for want of valid service is proper 
procedure. Denton v. Vassiliades, 5138. 


ARBITRATION AND AWARDS. 


§ 1. Nature, Requisites and Validity of Remedy. 

The Uniform Arbitration Act, ch. 94, Public Laws of 1927. N. C. Code, 
898 (a) (x). does not exclude the common-law remedy of arbitration. but is 
cumulative and concurrent thereto, and the act does not prevent the parties 
to a controversy from contracting by parol to submit their differences to 
arbitration in cases where a parol] agreement on the subject matter would be 
enforceable, and an award reached under the parol agreement to arbitrate 
will not be invalidated by reason of failure to follow in all respects the method 
and procedure prescribed by the statute. Copney v. Parks, 217. 


ASSAULT AND BATTERY. 


§ 11. Verdict and Judgment. 
Where jury returns verdict of simple assault, court may not impose impris- 
onment for more than thirty days. &. v. Paimer, 10. 


ATTORNEY AND CLIENT, 


§ 9b. Persons Liable for Fees. 

In this action by attorneys against husband and wife to recover fees for 
professional services, the evidence favorable to plaintiffs tended to show that 
the husband had deeded land to the wife subject to a mortgage. that plaintiffs’ 
services were rendered in an action against the husband alone to foreclose 
the mortgage, and that the wife knew of the action and that it had been 
advantageously settled by compromise, and that there was no contract made 
directly between the wife and plaintiffs. Held: The evidence is insufficient to 
he submitted to the jury on the question of the wife’s authorization of the 
employment of plaintiffs for her or on an implied contract by her to pay 
plaintiffs, and the wife’s motion to nonsuit should have been allowed. Young 
vu. Lucas, 194. 
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ATTORNEY AND CLIENT—Continued., 

Allegations that plaintiff attorney was employed by certain taxpayers of 
a municipality, and succeeded in having a judgment obtained against the 
municipality in the action reversed on appeal, te the raunicipality’s great 
benefit, are insuflicient to support an action against the municipality for the 
services rendered upon implied contract. nor would plaintiff be entitled to a 
Hien for his services. Auten v. Asheville, 380. 

§ 12. Disbarment Procedure and Proceedings. 

An attorney may be disbarred by judicial or statutory procedure. Jn re 
West, 189. 

This State requires as high a standard of conduet for attorneys as is else- 
where required, but the right to practice may not be revoked without due 
process of law. Jbid. 

In disbarment proceedings had in conformity with the legislative method, 
ch. 210, Public Laws of 1933, respondent’s exception on the ground that the 
proceedings deprived him of his right to trial by jury is untenable when the 
matters in issue are determined by a jury upon his appeal to the Superior 
Court. Jbid. 

A respondent in disbarment proceedings had in conformity with the legisla- 
tive method cannot successfully contend upon appeal to the Superior Court 
that all proceedings prior to the time of trial in the Superior Court were yoia 
as being without warrant of law when he participated therein, without objec- 
tion. since the proceedings are civil in nature rather than criminal. and the 
objection being based upon a constitutional right which may be waived by 
express consent, failure to assert same in apt time, or by conduct inconsistent 
with a purpose fo insist upon it. Ibid, 

In a legislative disbarment proceeding, a motion to strike from the com- 
pluint allegations relating to matters occurring prior to the effective date of 
ch, 210. Publie Laws of 1983. is too late when not made until after the jury 
has been impaneled. C. 8., 587. Ibid. 

Fhe Parker case, 209 N. C., 693, is net authority for eliminating offenses 
committed prior to 1 July, 1933. the effective date of the act incorporating the 
State Bar. Ibid. 

A demurrer to the evidence bearing upon certain charges in disbarment is 
correctly overruled when there is more than a seintilla of evidence supporting 
the charges even though the evidence relating thereto is conflicting. Ibid. 

Where attorney charged with embezzlement enters plea of guilty of mis- 
dememnor and Consents to revocation of license, he may not thereafter com- 
plain of such revocation, S. 7. Ray, TAS. 


AUTOMOBILES. 


HII, Operation and Law of the Road 20b. Imputed Negligence 
8. Due care in Operation in Creneral 22, Actions by Guests and Passengers 
lz. Speed V. Liability of Owner for Driver's Neg- 
a, Speed in General ligence 
e, Boulevards 24c. Competency anc Sufficiency of Evi- 
17. Skidding dence on Issue of Emplover’s lia- 
1s. Actions to Hecover for Negligent In- bility 
jury VIL ‘Criminal Responsibility 
c. Contributory Negligence 32. Murder and Manslaughter T’rosecu- 
d. Concurring and Intervening Neg- tions, 
ligence d. Competency and Relevancy of 
g. Sufficiency of Evidence and Non- Evidence in Prosecutions for 
Suit Murder or Manslaughter 
h. Instructions e, Sufficiency of Evidence and Non- 
ji. Issues and Verdict suit in Murder or Manslaughter 
IV. Guests and Passengers Prosecutions 


1%, Right of Action for Injuries in Gen- 
eral 
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AUTOMOBILES—Continued. 
$ 8 Due Care in Operation in General. 

Instruction on question of judgment required of motorist confronted with 
emergency held without error, Bullock v. Williams, 118. 

Violation of ordinance requiring motorists to stop before entering through 
street intersection is negligence per se. Pearson v. Luther, 412. 

§ 12a. Speed in General, 

Phe statutes prescribe certain maximum limits of speed, but a motorist 
must at all times operate a vehicle with due regard to the width, traffic, and 
condition of the highway. Alingenberg v. Raleigh, 549. 

Instruction that speed in excess of 45 miles per hour would constitute negli- 
gence per se held not prejudicial error in view of fact that car was being 
driven around curve on wet pavement. York v. York, 695. 

§ 12c. Boulevards. 

While the failure to stop before attempting to cross a through street inter- 
section in violation of a municipal ordinance is negligence per se, a vehicle 
traveling along the through street docs not have the right of way at the inter- 
section if au vehicle from the eross street is already in the intersection before 
the vehicle traveling along the through street is near enough the intersection 
to constitute an immediate hazard. Pearson v. Luther, 412. 

§ 17. Skidding. 

Evidence that defendant drove his car 55 to 60 miles per hour on a wet 
highway into a sharp curve, that the tires of the car were worn smooth. and 
that the car skidded, resulting in the injury in suit, is held sufficient to be 
submitted to the jury, it being for the jury to determine whether the skidding 
was the result of defeudant’s alleged negligence in operating the car and 
negligence in failing to equip his car with safe tires. York wv. York, 695. 

Res ipsa loquitur does not apply to skidding of automobile on highway. 
Clodfeltter v. Wells, 828. 

Skidding of an automobile is the slipping sideways of the wheels of the 
‘ar, resulting in the inability of the driver to control the movement of the 
car, and plaintiff may not successfully contend that the accident was not 
r;aused by skidding when his own evidence discloses that the car zig-zagged 
ucross the highway on wet pavement and ran off the road into a diteh, espe- 
cially when one of plaintift’s own witnesses testifies that the ear seemed to be 
skidding. Ibid. 

§ 18c. Contributory Negligence. 

Coutributory negligence in failing to stop at through street intersection held 
for jury and not to constitute bar as matter of luw, Pearson v. Luther, 412. 
8 18d. Concurring and Intervening Negligence. 

Where one driver negligently hits pedestrian, and second driver negligently 
runs over her while lying prostrate in street, both drivers are jointly Tiabfe. 
Lewis vw. tlinter, sot. 

§ 18g. Sufficiency of Evidence and Nonsuit, 

Where there is evidence that intestate was injured and killed as a result 
of the negligent operation of his automobile by one of defendants, and con- 
flicting evidence on the question of intestate’s contributory negligence, the 
defendant’s motion to nonsuit is properly denied. Leiris v. dfunter, 504. 

Evidence that skidding was result of negligence held sufficient to be sub- 
mitted to the jury. York v. York, 605. 

Evidence held insuticient to show that skidding was result of negligence. 
Clodfcltcr v. Wells, 823. 
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AU TOMOBILES—Coutinucd. 


§ 18h. Instructions. 

Where there is no allegation or evidence that defendant driver failed to 
give a warning signal required of him by the statute under the circumstances, 
it is error for the court to charge the law requiring the giving of such signal, 
since the court is required to charge the law arising upon the evidence, C. S., 
o64. Farrow v. White, 376. 

Justruction in regard to negligence and proximate cause in entering through 
street intersection held without error. Pearson v. Luther, 412. 

Instruction in regard to legal effect of speed in excess of 45 miles per hour 
held not prejudicial. York wv. York, 695. 


§ 281. Issues and Verdict. 
Failure to submit separate issues as to negligence of defendants charged as 
joint tort-feasors held not error. Leicis v. Hunter, 504. 


§ 19. Guests’ Right of Action for Injuries in General. 

Evidence that members of a party riding in an automobile under an agree- 
ment with the driver fhat they should furnish the laneh and divide expenses 
of gasoline and oil. held sufficient to support plaintiff guests’ contention that 
they were not “guests without payment” within the meaning of a South Caro- 
lina statute requiring such guests to prove an aecident was intentional or was 
‘aused by reckless disregard of rights of others in order to recover. S. C. 
Code, 5908. Clodfelter v. Wells, 823. 


S$ 20b. Imputed Negligence. 

Negligence of driver will not be imputed to guest unless guest has some 
control over driver, or they are engaged in joint enterprise. York «. York, 
695. 

§$ 22. Actions by Guests and Passengers. 

Charge, construed as a whole. held not objectionable as putting burden on 
issue of negligence on defendant. Bullock v. Williams, 1138. 

Evidence held not sufficient to require submission of iss.e of contributory 
negligence of guest In ear. York vv. York, 695. 

An action by a guest to recover of the driver for injuries received in an 
accident is grounded on negligence, with the burden on the guest to affirma- 
tively prove the allegations of the complaint. Clodfelter v. Wells, 828. 

In this action by a guest In an automobile to recover for injuries received 
when the automobile in which she was riding zig-zagged on a straight high- 
way, ran off the read and turned over, plaintiff’s evidenee disclosed that the 
highway was wet, that there was no traffie. but that the driver had not had 
adequate sleep the night before. The evidenee showed. however, that at the 
time of the accident the driver was apparently alert, and told the oeeupants 
to keep steady and he would straighten the car out. and there was no evidence 
as to the speed of the car or of defect in the antomobile or tires. Jfeld: The 
evidence fails to support the allegations of the complaint that the driver failed 
to keep a proper lookout and was driving at an excessive speed in a reckless 
manner, and the doctrine of res ipsa loquitur not being applicable to the mere 
skidding of an automobile on the highway. plaintiff's evidence is insufficient 
to be submitted to the jury on the issue of the driver's negligence, Ibid. 


§ 24c. Competency and Sufficiency of Evidence on Issue of Employer's 
Liability. 

Evidence failing to show the ownership of the truck involved in the colli- 
sion, and failing to show that at the time the driver of the truek was engaged 
in the performance of his duties and was employed in the partieular trans- 
action by the defendant sought to be held upon the principle of respondeat 
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AUTOMOBILES—Continued., 
superior, is insufficient to overrule such defendant’s motion to nonsuit. Lirer- 
man wu. Cline, 48. 

Owner's motion to nonsuit held properly granted upon evidence tending to 
show that employee driving the car at the time of the collision was driving 
for his own pleasure without the owner’s permission, and contrary to its 
instructions, without evidence on the part of the plaintiff tending to show that 
nt such time the employee was driving its automobile in the performance of 
the duties of his employment. Puckett v. Dyer, 208 N. C., 684, cited and dis- 
tinguished, Sicicegood v. Sicift & Co., 396. 

8 32d. Competency and Relevancy of Evidence in Prosecutions for Mur- 
der or Manslaughter. 

Testimony of speed of truck a quarter of a mile from accident held compe- 
tent. S. v. Peterson, 758. 

§ 32e. Sufficiency of Evidence and Nonsuit in Murder or Manslaughter 
Prosecutions. 

Svidence held to sustain conviction of second degree murder resulting from 

reckless operation of truck. S&. v. Peterson, Td8. 


BAILMENT. 


8 1. Nature, Requisites and Validity. 

A proprietor of a lodging house is not a bailee of personal property left in 
the room rented by the owner of the personalty, even though the proprietor 
has access to the room for janitor and maid service, there being no such 
delivery of possession of the personalty necessary to establish the relationship, 
and this result is not affected by the statutory lien given by C. 8., 2461, 
Wells vu. West, 656. 


BANKS AND BANNING. 


§ 13. Office and Duties of Statutory Receiver in General. 

A receiver of a State hank is an officer of the court, and the fund he admin- 
isters is in custodia legis. but he is not a public officer. nor an agent of the 
bank nor a trustee within the meaning of the embezzlement statute. WS. ¢. 
Whitehurst, 300. 

§ 18. Claims and Priorities. 

Action against Commissioner of Banks to recover balance of claim after 
erediting dividends paid thereon as common claim, upon contention that claim 
should have been paid in full as preferred claim, held properly nonsuited when 
action was not instituted until after filing of final, statutory report by Com- 
missioner. Windley uv. Lupton, 167. 

§ 19. Distribution of Assets and Final Settlement. 

Funds in hands of liquidator representing amounts allocated to unproven 
claims are properly turned over to Secretary of State as Escheat Officer, and 
such funds are subject solely to rights of those creditors who failed to prove 
claims, and such funds are not subject to claims of other creditors of the bank. 
Windley v. Lupton, 167. 


BASTARDS. 


§ 1. Nature, Validity and Construction of Bastardy Statute. 
Willful failure and refusal to support illegitimate child constitutes con- 
tinuing offense. S. v. Johnson, 566. 
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BILLS AND NOTES. 
§ 2b. Forgeries. 

Where the name of the maker of the instrument is forged, the instrument 
is neither a bill nor a check, Since the statute provides that a forged signature 
is wholly inoperative, C. 8.. 8008. Seymour v. Bank, TOT. 

§ 9b. Makers and Parties Primarily Liable. 

Person signing note on its face is presumed to be maker. Bank v. Jonas, 
399. 

§ 10b. Endorsers and Persons Secondarily Liable. 

Endorser held liable on forged check protested by drawee bank within 
reasonable time. Seymour v. Bank, TOT. 


§ 12b. Acceptance, 

Where the name of the maker of a cheek is forged, the drawee bank cannot 
be held to have accepted same by holding same for more than twenty-four 
hours, C. S., 3118, 3119, not being applicable to forged instruments, but the 
bank has a reasonable time in which to protest the instrument as being a 
forgery. Seymour v. Bank, TOT, 


BOUNDARIES. 


§ 2. Conclusiveness of Description and Admissibility of Parol or Ex- 
trinsic Evidence. 

Where the parties have a survey made or go upon the land and agree upon 
2 definite, marked line as the boundary of the tract to be conveyed, the line 
as so established contemporanecously with the execution of the deed will pre- 
vail over a different description in the deed. Vopp v. Aner, 479. 

§ 3. General Reputation. 

Testimony of plaintiffs’ witnesses to the effeet that they knew the general 
reputation of the beginning corner of the tract of land in dispute as “a double 
chestnut in the Rocky Knob Gap,” and that they had known of such general 
reputation 25 to 50 years prior to the institution of the action, keld competent 
and properly admitted in evidence to establish the corner as contended for by 
plaintiffs, the testimony meeting all the requirements of the rule. Oirens vr. 
Lumber Co., 188. 

§ 4. Declarations. 

Testimony of declarations by plaintiff, incompetent because of plaintiff’s 
interest at the time, eld not prejudicial in view of other testimony of like 
declarations by plaintiff admitted without objection, and of plenary competent 
evidence of boundary as contended for by plaintiff. Owens vo. Lumber Co., 
133. 

§ 8. Evidence in Proccedings to Establish Dividing Line, 

Evidence that parties went on land and agreed upon definite boundary, and 
that different description was put in subsequent deed by mutual mistake, held 
sufficient for jury. Yopp v. -iman, 479. 


BURGLARY. 
§. 1. Burglary in the First Degree. 

Burglary in the first degree is an unlawful and intentional breaking and 
entry into a dwelling house presently oecupied, in the nighttime, with intent 
to commit the felony charged in the bill of indictment, ancl proof of each of 
these essential elements is required for a conviction. S. v. Madden, 56. 


§ 9. Sufficiency of Evidence. 
Cireumstantial evidence in this case held insufficient to establish unlawful 
breaking and entry. WS, v. Madden, 56. 


CANCELLATION AND RESCISSION OF INSTRUMENTS. 


§ 6. Laches and Waiver of Rights. 

Plaintiffs purchased a tract of land and to secure the purchase price exe- 
euted a deed of trust on the land conveyed and on other lands belonging to 
plaintiffs. Plaintiffs instituted this action to set aside their deed of trust on 
the ground that when defendant sold them the tract he misrepresented that 
same was free of encumbrance. The action was instituted six years after the 
purchase of the tract by plaintiffs and three years after foreclosure by defend- 
ant of the deed of trust sought to he set aside. Held: The facts were of 
record and ascertainable by the exercise of due care, and plaintiffs are barred 
by their laches from maintaining the action. Jores v. Stewart, 228, 


CARRIERS. 


§ 15. Relationship of Carrier and Passenger. 

An employee riding a pass given as compensation for services rendered is 
a passenger for hire. Campbell v. Casualty Co., 65. 
§ Zia. Degree of Care and Liability to Passengers in General. 

A earricr owes the same degree of care to a gratuitous passenger as it owes 
to a passenger for hire. Campbell v. Casualty Co, 69. 


CIVIL RIGHTS. 
(Guaranteed by Constitution see Constitutional Law IV.) 


$8 1. Personal Civil Rights in General. 

In a strict sense, there are no property rights, but only individual civil 
rights and individual rights relating to property. Flake v. News Co., 780, 

§ 2. Right of Personal Privacy. 

The constitutional right of free speech and of a free press is involved in 
determining to what extent a newspaper may publish the picture of an indi- 
vidual. Flake v. News Co., TSO, 

The unauthorized use of a photograph in a newspaper advertisement or 
other commercial enterprise gives rise to a right of action entitling plaintiff 
to nominal damages at least, and to injunctive relief when the wrong is per- 
sisted in, but where the evidence establishes sueh unauthorized use of plain- 
tiffs photograph by inistake and without malice, and that defendants desisted 
and apologized upon learning of the mistake, without evidence of special 
damage, plaintiff is entitled to nominal damages only. Ibid, 


CLERKS OF COURT. 


§ 6. Powers and Jurisdiction in Regard to Estates of Minors and Incom- 
petents, 

Where it appears that one of the minor children of a deceased person was 
not made a party plaintiff in an action to recover on the bond of their guard- 
inn, it is the duty of the clerk, as probate judge. to take such action as is 
necessary to protect the interest of such infant. Adams 2. Adams, 3387. 

8 7. Powers and Jurisdiction as Judge of Juvenile Court. 

The statute creating juvenile courts in the several counties of this State is 
valid, N. (. Code. 5089, 5062, and the statute confers jurisdiction on the 
courts to place children under its jurisdietion in publie and private institutions 
in proper instanees, N. C. Code, 5047 (4), 5053. Winner v. Brice, 294. 

Juvenile court has jurisdiction of child in improper environment whose 
custody is in controversy. Ibid, 
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CLERKS OF COURT—Continued. 
Person having knowledge of facts sufficient to confer jurisdiction upon 
juvenile court may file petition. Jbdid. 
Respondents served with notice may not complain that no summons or 
notice was served on children whose custody is sought. Ibid. 


CONSPIRACY. 
§ 2. Civil Actions. 
Complaint must state facts from which agreement may be inferred and 
stipulate specific unlawful acts agreed upon. Airby v. Reynolds, 271. 
Complaint held insufficient to state cause of action for conspiracy between 
defendants to obtain discharge of plaintiff. Jbid, 


CONSTITUTIONAL LAW. 


Ill. Governmental Branches and Powers a. Searches and Seizures 
4. Legislative ec. Imprisonment for Debt 
6. Judicial VI. Due Process of Law: Law of the Land 
a. Duty to Declare and Construe 15. Nature and Scope of Mandate 
the Law a. In General 
IV. Police Power of the State d. Waiver 
10. Morals and Public Welfare 17. Right to Jury Trial 
¥. Personal, Civil, and Political Rights, XI. Constitutional Guarantees in Trial of 
Privileges, Immunities and Class Legis- Persons Accused of Crime 
lation (Civil rights in general see Civil 38. Due Process of Law in Criminal 
Rights). Prosecutions 
14. Right to Security in Person and 
Property 


§ 4. Legislative. 

Legislature retains control over agencies for maintenance of constitutional 
school term. Moore vr. Board of Education, 499. 

It is the exclusive province of the Legislature to alter the law. Lewis ¢v. 
Hunter, 504; 8. vc. Whitehurst, 300. 

§ 6a. Duty to Declare and Construe the Law. 

It is the duty of the courts to declare the law as written. S. v. Whitehurst. 
300. 

Legislature may grant right of action against municipality for negligence 
in exercise of governmental function, but such right may not be given by 
judicial decision. Lewis v. Hunter, 504. 

§ 10. Morals and Public Welfare. 

Workmen’s Compensation Act is constitutional as valid exercise of police 
power. Lee v. Enka Corp., 455. 

§ 14a. Searches and Seizures. 

Where an officer alters a search warrant by inserting another name in addi- 
tion to the name appearing in the warrant when issued, but searches only the 
room rented by the person whose name originally appexred in the warrant. the 
search does not exceed the authority under the valid warrant, and evidence 
of the results of such search is competent. Ch. 339. sec. 6%. Public Laws of 
1987. S. v. Hanford, 746. 

§ 14c. Imprisonment for Debt. 

Constitutional provision against imprisonment for debt applies to actions 

ex contracts and not actions in tort. Ledford v. Smith, 447. 


§ 15a. Nature and Scope of Due Process Clause in General. 

This State requires as high a standard of conduct for attorneys as is else- 
where required, but the right to practice may not be revoked without due 
process of law. In re West, 189. 
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CONSTITUTIONAL LAW—Continued, 
§ 15d. Waiver. 

In civil proceedings a constitutional right may be waived by express consent, 
failure to assert same in apt time, or by conduct inconsistent with a purpose 
to insist upon it. Jn re West, 189. 

§ 17. Right to Jury Trial. 

In disbarment proceedings had in conformity with the legislative method, 
ch, 210, Public Laws of 1938, respondent’s exception on the ground that the 
proceedings deprived him of his right to trial by jury is untenable when the 
matters in issue are determined by a jury upon his appeal to the Superior 
Court. Jn re West, 189. 

§ 33. Due Process of Law in Criminal Prosecutions. 

Defendants’ motion in arrest of judgment on the ground that only persons 
of the white race sat in the trial jury, js held properly denied upon the trial 
court’s findings that names of those qualified of the white and Negro races 
were in the jury box, that there was no racial discrimination, and that the 
trial jurors were all accepted by defendants and the jury duly sworn and 
impaneled without objection or challenge by defendants. WN, v. Bell, 20. 


CONTEMPT OF COURT. 


§ 2b. Willful Disobedience of Court Order. 

A judgment debtor, fixed with knowledge as a party upon whom notice was 
served, is guilty of contempt of court in willfully preventing the receiver from 
taking possession of the property in conformity with a lawful order of the 
court, even though the order may be erroneous, if no appeal therefrom was 
perfected by him, C. S., 978. Nobles v. Roberson, 334. 

Wusband may be attached for contempt for willful disobedience of order for 
subsistence under C. 8., 1667. Dyer v. Dyer, 620. 


CONTRACTS. 


§ 7a. Contracts in Restraint of Trade. 

Agreement that retailer should sell products upon condition that he not sell 
like products of competitors is unlawful. Shoe Co. v. Department Store, 75. 

The courts of a state will not lend their aid to the enforcement of a contract 
which violates its positive legislation. Jbdid. 

§ 7f. Contracts Relating to Public Officers and Administration of Public 
Affairs. 

The commissioners of a town may not lawfully elect one of their number 
clerk of the town, and contract to pay him for his services as such clerk, since 
such election and contract are void as being against public policy. Carolina 
Beach v. Mintz, 578. 

§ 8. General Rules of Construction. 

The courts will generally adopt that construction given the agreement by 
the parties themselves before differences between them. Hughes v. Long, 236. 

Where the language of a contract is clear and unambiguous, the courts are 
bound thereby and the contract must be enforced as written. Home Otners 
Loan Corp. v. Ford, 324. 

Fact that contract is prepared by lessor cannot modify its plain provisions 
when there is no evidence that signature of lessee was obtained by fraud or 
misrepresentation. Oil Co. v. Mecklenburg County, 642. 
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CONTRACTS— Continued, 
§ 19. Parties Who May Sue. 

Since nonmembers are not entitled to service from cleetric membership 
eorporation, even though they live in territory to be served, they may not seek 
to restrain the electric membership corporation from making contract with 
power company relating to power lines, Bailey v. Light Co., T68. 

§ 21. Pleadings. 

Complaint alleging substance of contract declared on is good as against 
demurrer without setting out agreement in full. Sossamon cv. Cemetery, Inc., 
ad. 


CONTRIBUTION, 


§ 1. Nature and Grounds of Remedy. 

Each of the nine children of the grantor accepted deeds specifying that the 
grantee should pay one-ninth of the amount of a debt of the grantor remain- 
ing unpaid at his death, which debt was secured by a mortgage on only two 
of the nine tracts. The mortgage was foreclosed and the land sold, and this 
wction was instituted by the children who were deeded the mortgaged tracts 
against other of the children whose land was nnencumberecé. eld: Plaintiffs, 
who had lost their lands by foreclosure, are entitled to recover of each of 
defendants who failed to pay his part of the debt made a charge on his land 
one-ninth of the amount of the mortgage indebtedness under the doctrine of 
equitable contribution, Raynor v. Raynor, 181. 


CORPORATIONS. 
(Electric membership corporations see Electricity. ) 


§ 20. Representation of Corporation by Officers and Agents. 

The term “general manager” implies general authority to conduct and con- 
trol the business of the corporation within his charge as its principal officer, 
and to act for the corporation in emergencies, but does not include implied 
authority to punish for past offenses or to commit an assault from personal 
ill will or malice outside the scope of the employment. Sveuw v. DeButts, 120. 


§ 25. Torts of Corporations. 

The fact that the general manager of a corporation assaulted plaintiff on 
property of the corporation does not alone impose liability therefor on the 
corporation when plaintiff was present not as an employee or prospective 
customer, but for his own convenience. Siew ve. DeButts, 120, 


COURTS. 
(Supreme Court—appellate jurisdiction see Appeal and Error, Criminal Law, 
Title NIT; duty to construe the law see Constitutional Law § 6a: justices 
of the peace see Justices of the Peace; clerks of court see Clerks of Court 


§ 7.) 


I, Superior Courts 3. Motions and Hearings after Orders 
1. Original Jurisdiction of Judgments of Another Superior 
ec, Objections to, and Determination Court Judge 
of Jurisdiction WI. County, Municipal, and Recorders’ 
ae Zp Jurisdiction Courts 
. Appeals from County, Municipal, 6. Judges and Officers 
and Recorders’ Courts i. Jurisdiction 
b. Appeals from State Commissions JIE. Jurisdiction of State and Federal 
c. Appeals from Clerks of Court Courts 


d. Appeals from Justices of the 10. Administration of Federal Acts by 
Peace State Courts 
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COURTS—Continued. 
§ 1c. Objections to and Determination of Jurisdiction, 

Failure to take objection by answer to the jurisdiction of the court does not 
waive the right to object to the jurisdiction, since there can be no waiver of 
jurisdiction, and objection thereto may be made at any time. Miller v. 
Roberts, 126. 

Kividence is competent on trial in Superior Court to show that parties are 
subject to Workmen’s Compensation Act. Ibid. 

Conflicting evidence as to fact determining jurisdiction of Industrial Com- 
mission held properly submitted to jury. Young v. Mica Co., 248. 

§ 2a. Appeals from County, Municipal and Recorders’ Courts. 

Upon appeal from judgment of a recorder’s court dismissing the action for 
want of jurisdiction for that the amount demanded on the two causes of 
action alleged exceeded the jurisdictional amount of the court, the Superior 
Court may allow plaintiff to withdraw one cause of action and proceed to 
trial upon the other. Baer v. McCall, 389. 

§ 2b. Appeals from State Commissions. (Appeals from Industrial Com- 
mission see Master and Servant § 55.) 

Where statute creating State commission does not provide for appeal from 

its decisions, no appeal lies. Compensation Com. v. Kirby, 768. 

§ 2c. Appeals from Clerks of Court. 

Where statute under which proceeding is begun does not provide for appeal, 
no appeal may be taken. Jn re Sylivant, 348. 

§ 2d. Appeals from Justices of the Peace. 

The jurisdiction of the Superior Court upon appeal from a judgment of a 
justice of the peace is derivative, and where the justice’s court has no juris- 
diction, the Superior Court acquires none by appeal. Wells v. West, 565. 

§ 3. Motions and Hearings After Orders or Judgments of Another 
Superior Court Judge. 

Where the resident judge, while not holding courts in the district, approves 
the clerk’s order allowing attorneys’ fees in a special proceeding, another 
judge subsequently holding court in the county may hear an appeal from the 
clerk’s order, the appeal not being from one Superior Court judge to another. 
since the order of approval is void for want of jurisdiction. Collins v. 
Wooten, 359. 

§ 6. Judges and Officers. 

Jurisdiction of recorder may not be suecessfully attacked on ground that 
at the time of being appointed recorder he held office of mayor. In re Barnes, 
735, 

8 7. Jurisdiction of County, Municipal and Recorders’ Courts. 

Where plaintiff declares on two causes of action which together exceed 
the jurisdictional amount of the recorder’s court, he may, upon defendant’s 
motion to dismiss for want of jurisdiction, withdraw one count, and it is error 
for the recorder’s court to refuse to allow such withdrawal and dismiss the 
action for want of jurisdiction. Baer v. McCall, 389. 

Municipal and general county courts in same municipality are given con- 
current jurisdiction of offenses less than felonies. In re Barnes, 735. 


§ 10. Administration of Federal Acts by State Courts. 

In an action governed by the Federal Employers’ Liability Act, instituted 
in the courts of this State, the Federal decisions are controlling in the con- 
struction and operation of the act, but the rules of practice and procedure of 
this State will be followed. Batton v. R. R., 256. 
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(Particular crimes see particular titles of crimes.) 


IIl. Parties and Offenses e. Requests for Instructions 
8. Principals, Aiders and Abettors gx. Constructions of Instructions 
VI, Former Jeopardy b4b. Form, Sufficiency, and Effeet of Ver- 
23. Same Offense dict 
Vil. Evidence 56. Motions in Arrest of Judgment 
29b. Evidence of guilt of Other Offenses XA. Judgment and Sentence 
32a, Circumstantial Evidence in General 60. Conformity to Verdict 
33. Confessions Suspended Judgments and Executions 
34c. Silence as Implied Admission of XII. Appeal in Criminal Proseeutions 
Guilt Téa. Filing and Service of Case on Ap- 
38. Demonstrative Evidence—Maps and peal 
Photographs 77. The Record Proper 
490. Character Evidence as Subsiantive b. Form and Recquisites of Tran- 
Proof seript 
4le. Corroborative Evidence c. Matters not Appearing of Keeord 
42. Hearsay Evidence Deemed without Prror 
43. Evidence Obtained by Unlawful e. Correction of Record 
Means 79. Briefs 
VII. Trial 80. Prosecution of Appeals and Dismis- 
44. Time of Trial and Continuance sal 
48b. Evidence Competent for Restricted Sl. Review 
Purpose a. Matters Reviewahble 
51. Argument and Conduct of Counsel e. Prejudicial and Harmless Error 
52b. Nonsuit da. Questions Necessary to Deter- 
58, Instructions mination of Cruse 


ec. Instructions on Burden of Proof 


§ 8. Principals, Aiders and Abettors. 

One present aiding and abetting commission of crime is guilty as principal. 
S.tv. Ray, 725; 8. 1. Casey, 352. 

§ 23. Same Offense, 

The prosecution of a defendant for a breach of the criminal law constituting 
a continuing offense is a bar to a subsequent prosecution for such breach 
during any time up to the institution of the first prosecution. but does not 
bar a subsequent prosecution for such breach after the institution of the first 
prosecution. WS. +. Johnson, 566. 

Prosecution for willful failure to support illegitimate child is not bar to 
subsequent prosecution for such failure after the first prosecution was insti- 
tuted. S. 7. Johnson, 566. 

§ 29b. Evidence of Guilt of Other Offenses. 

Evidence that defendant was arrested for shooting at deceased a week 
before the encounter in which defendant fatally shot decensed, held properly 
admitted, the prior offense being connected with the offense “harged in the bill, 
and being competent to show the relations between the parties. and intent and 
malice on the part of defendant. S. vt. Ray, 725. 


§ 32a. Circumstantial Evidence in General. 

While circumstantial evidence is an accepted instrumentality in establishing 
the commission of a crime or any essential element thereof. the circumstances 
proved must be consistent with each other and with the hypothesis that 
accused is guilty, and must exclude to a moral certainty the hypothesis that 
accused is innocent, and cireumstantial evidence which supports a reasonable 
hypothesis of innocence is insufficient as a matter of law to sustain a con- 
Viction, S, a Madden, 56, 

§$ 33. Confessions. 

Evidence held to support ruling that confession was voluntary and compe- 
tent. SS. Perry, 538: 8S. v. Caltdorell, 484. 

Mere presence of officers does not render confession involuntary. S. ov. 
Caldieci, 484. 

A confession is competent only when it is voluntary, and a confession is 
voluntary in law when, and only when, it is in faet voluntarily made. S. vr. 
Sterenson, GAS. 
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CRIMINAL LAW—Continued. 


The evidence tended to show that defendant started to make some statement 
while in jail and was told by an officer that there was no use in his lying, 
that the officer already had more than enough evidence for a conviction, and 
that they “were going to take him down there’: and that thereafter, while 
defendant was being taken to a doctor. he made the confession sought to be 
introduced in evidence. Held: The admission of the confession in evidence 
was error, since the circumstances revealed by the testimony show that it was 
involuntary and ineompetent. Ibid. 


§ 34c. Silence as Implied Admission of Guilt. 
Failure of defendant to deny accusation of drunken driving held competent 
as implied admission. 8S. tv. Peterson, 758. 


§ 388. Demonstrative Evidence. 

The admission of maps and photographs of the scene of the homicide solely 
for the purpose of permitting the witnesses to explain their testimony, and not 
as substantive evidence, is not error, SS, v. Perry, 583. 


§ 40. Character Evidence as Substantive Proof. 

While a character witness may testify of his own accord as to defendant’s 
reputation for particular traits of character, defendant may not elicit such 
testimony by direet question, the witness being competent only to prove the 
general character of defendant. S&S. v. Sentelic, 386. 


§ 4te. Corroborative Evidence. 
Testimony of subsequent declarations may be competent as corroborative 
of dying declaration, WS. v. Bell, 20, 


§ 42. Hearsay Evidence. 

A question, asked on cross-examination of a State’s witness, whether a third 
person, who did not testify at the trial, had not made a certain statement on 
the night of defendant’s arrest. is properly exeluded as hearsay, and this 
result is not altered by the fact that the solicitor, upon the argument of 
defendant’s motion for a continuance, stated he would admit such third person 
would so testify if present in court, where it is not made to appear that de- 
fendant accepted this offer, or that the admission was excluded from the evi- 
dence at the trial. WS. v. Sentelle, 386. 


§ 48. Evidence Obtained by Unlawful Means. 
Evidence of result of search of premises embraced in warrant before altera- 
tion is competent. S. v. Hanford, 746. 


§ 44. Time of Tria] and Continuance. 

A motion for a continuance, made on the ground of absence of a material 
witness, is addressed to the sound discretion of the trial court, and his deci- 
sion thereon is not reviewable in the absence of abuse of discretion. S. v. 
Sentelle, 386. 


§ 48b. Evidence Competent for Restricted Purpose. 

Where evidence is competent as against one defendant only, an exception of 
the other defendant to its general admission cannot be sustained in the 
absence of a request by him at the time that its purpose be restricted. S. v. 
Casey, 352, 

Where evidence competent for one purpose is properly restricted by court, 
its admission cannot be held prejudicial. S. v. Ray, 725. 


§ 51. Argument and Conduct of Counsel. 

Counsel for the prosecution in the argument to the jury remarked upon the 
physical appearance of one of defendants. The court immediateiy stated. in 
the hearing of the jury, that the remark was improper. Held: The failure of 
the court to instruct the jury that they should not consider the remark 
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CRIMINAL LAW—Continued, 


cannot be held prejudicial, the defendant being in the immediate view and 
presence of the jury, and there being no request that the court further caution 
or instrnet the jury in regard to the remark. WS. v. Ray, 725. 

Held: Court sufficiently instrueted jury in regard to remark of counsel 
upon failure of defendants to take the stand. Jbid. 
$ 52b. Nonsuit. 

Circumstantial evidence is insufficient as matter of law if it fails to exclude 
to moral certainty hypothesis of innocence. 8S, wv. adden. 56. 

Evidence which tends to prove the fact in issue, or which conduces to that 
conclusion as a fairly logical and legitimate deduction, and whieh raises more 
than a mere suspicion or conjecture of guilt, is sufficient to be submitted to 
the jury, it being for the jury to say whether they are convineed beyond a 
reasonable doubt of the fact of guilt. S. v. Baker, 238. 

On motion to nonsuit, all evidence must be considered in light most favor- 
able to State. SNS. v. Ray, 725. 

§ 53c. Instructions on Barden of Proof. 

Charge held for error as placing burden on defendant -o prove innocence. 
S. ov. Patterson, 659. 

§ 58e. Requests for Instructions. 

Defendant desiring more detailed and specific instructions on any phase 
of the case or elaboration on a subordinate feature must aytiy tender requests 
therefor. NS. v. Palmer, 10. 


§ 53g. Construction of Instructions. 

Charge of eourt will be construed contextually as a whole. S. v. Kimore, 
ool. 
§ 54b. Form, Sufficiency and Effect of Verdict. 

Where defendant is charged in two counts, a verdict of guilty on one count 
amounts fo an acquittal on the other. S. v. Delh, 631. 

Where case is submitted on one count only, and verdie: of guilty will be 
presumed to follow the trial and will sustain a judgment on the count. sub- 
mitted. &. v7. Conner, 668. 


§ 56. Motions in Arrest of Judgment. 

Findings held to support refusal of motion in arrest for that only white 
men sat on jury. S. 7. Bell, 20. 

The trial court’s findings on the question of racial discrimination in select- 
ing the trial jury are conclusive upon defendants’ motions in arrest of judg- 
ment, made after verdict, when the findings are supported by evidence. Ibid. 

Where defendant, charged with a felony, enters a plea of guilty of a mis- 
demeanor which is accepted by the State, his motion in arrest of judgment 
for defect in the indictment charging the felony cannot be sustained, the 
sentence being based upon his voluntary plea and not upon the indietment 
for a felony. S. v. Ray, TA8. 

Failure of record to show selection of grand jury held not ground for arrest 
of judgment. S. v. Linney, 739. 

This joint indictment of two defendants for murder charged that defend- 
ants “of his malice aforethought”’ committed the act. Held: The use of the 
word “his” instead of ‘their’ is insufficient ground for arres*ing the judgment. 
Ibid. 

§ 60. Conformity to Verdict. 

The jury convicted appealing defendant of simple assaul:, but in imposing 
judgment the court found as a fact that said simple assault inflicted serious 
injury, and imposed a sentence of four months on the roads. Held: The jury 
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alone were the triers of fact, and the court was without power to make the 
additional finding and to impose the heavier sentence. 8S. v. Palmer, 10. 


§ 63. Suspended Judgments and Executions. 

The Superior Court has the power in proper instances to suspend judgment 
and exeeutions of judgments upon just and reasonable terms, and to impose 
sentence and execute a judgment upon determination that the conditions 
imposed had been breached. S. uv. Ray, T48. 

Defendant consenting to terms upon which execution is suspended may not 
complain of execution of sentence upon breach of terms. 8. v. Ray. TAS. 


§ 78a. Filing and Service of Case on Appeal. 

Where defendant, convicted of a capital felony and allowed to appeal in 
forma pauperis, fails to make ont and serve his statement of case on appeal 
within the time allowed, he loses his right to bring up the “case on appeal’ 
and the appeal will be dismissed on motion of the Attorney-General after an 
examination of the record proper discloses no error on its face. S. tv. Sermons, 
767. 

§ T7b. Form and Requisites of Transcript. 

The record showed the organization of the court, the names of the jurors 
summoned for the term, and the names of the foreman and seventeen other 
grand jurors drawn therefrom, that the grand jury was impaneled, sworn, 
and charged, and that it duly returned a true bill over the signature of the 
foreman, showing the endorsement of the names of the State’s witnesses sworn 
and examined. #fcld: A motion in arrest of judgment for that the record 
failed to show the selection of the grand jury, is properly denied, there being 
no defect affirmatively appearing on the face of the record sufficient to sup- 
port a motion in arrest of judgment. S. uv. Linney, T39. 


§ 77c. Matters Not Appearing of Record Deemed Without Error. 
Where charge is not in the record. it is presumed correct. 8S. v. Caldieccil, 
48-4. 


§ 77e. Correction of Record. 
Case remanded for correction of record to show proper verdict in this homi- 
cide prosecution. 8S. v. Mosley, 766. 


§ 79. Briefs. 

Failure of defendant to file briefs works abandonment of assignments of 
error, except those appearing on face of record, which are cognizable er mero 
motu. S, v. Robinson, 536. 


§ 80. Prosecution of Appeals and Dismissal. 

Motion to dismiss for failure to file briefs allowed in this capital case, no 
error appearing on record or statement of case. S. v. Robinson, 5386. 

Appeal dismissed on motion of Attorney-General, no error appearing on face 
of record, and defendant having lost right to bring up “case on appeal’ by 
failing to serve same within time allowed. S&S. v. Sermons, T67. 


§ 8la. Matters Reviewable. 

The trial court’s findings on the question of racial discrimination in select- 
ing the trial jury are conclusive upon defendants’ motions in arrest of judg- 
ment, made after verdict, when the findings are supported by evidence. S. v. 
Bell, 20. 

The trial judge has the discretionary power to issue a writ of venire facias, 
Cc. S., 2338, instead of directing the jurors to be drawn from the jury box, and 
the court’s action in issuing the writ is not reviewable in the absence of abuse 
of discretion. S. v. Casey, 352. 
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A motion for a continuance, made on the ground of absence of a material 
witness, is addressed to the sound diseretion of the trial court, and his deci- 
sion thereon is not reviewable in the absence of abuse of diseretion. S. v. 
Nentelle, 386. 

Finding of trial court that confession was voluntary is not reviewable when 
supported by evidence. S. v. Caldwell, 484; 8. v. Perry, 533. 

§ 8ic. Prejudicial and Harmless Error. 

Error must be prejudicial in order to entitle defendant to new trial. WS. v. 
Peterson, T58. 

Defendants have no cause for complaint on the grounct that part of the 
subsequent testimony amplified the dying declaration when the amplification 
is favorable to their contentions rather than to those of the State. 8S. v. Bell, 
20. 

Improper remarks of counsel he7/d not prejudicial where court instructed 
jury they were improper, and no request for additional instruetions were re- 
quested. SS. v. Ray, 725. 

Where evidence competent for one purpose only is properly restricted, its 
admission cannot be held prejudicial. WS. v. Ray. 725. 


§ 81d. Questions Necessary to Determination of Cause. 
Where new trial is awarded on one exception, other exceptions need not be 
considered. S. v. Stevenson, 648. 


CURTESY. 


§ 1. Nature and Essentials of Estate. 

Where the court finds that a wife died intestate seized in fee of certain 
lands, and left her surviving her husband and a child by such husband, fhe 
husband is entitled to an estate by the curtesy in the lands. C. S., 2519. 
Stockton v. Maney, 231. 


§ 3. Respective Rights of Tenant and Remaindermen. 

Nothing else appearing. a policy of fire insurance which a tenant by the 
curtesy procures to be issued to him. insures only his interest in the dwelling 
insured, and upon its destruction by fire, the life tenant is entitled to the 
entire proceeds of the policy, and the remainderman has no interest in other 
property bought by the life tenant with the proceeds thereof. Stockton v. 
Maney, 231. 


DAMAGES. 
(Measure of damages for particular injuries see particular title of actions.) 


§ 1. Nature and Scope of Compensatory Damage. 

While ordinarily fright and nervousness alone may not be made an element 
of damage, if such fright and nervousness is caused by defendant’s negligence, 
and results in impairment of health and loss of bodily power, the injury is a 
proper subject of compensatory damages. Sparks v. Products Corp., 211. 

The law seeks to compensate for damage to the person, reoutation or prop- 
erty, and mere hurt and embarrassment are not subjects of compensatory 
damages. Flake v. News Coa., 780. 


§ 10. Necessity and Sufficiency of Pleading. 

The only allegations and evidence on the issue of damages were to the effect 
that at the time of the assault complained of, plaintiff was suffering from a 
disease and that the assault greatly aggravated plaintiff’s condition and that 
plaintiff’s health had been damaged thereby in a large sum. Aecld: A eharge 
that the jury might consider plaintiff’s mental and physical pain and medical 


INDEX. 885 


DAMAGES—Continued, 
and hospital expenses on the issue of actual damage is error, such elements 
of damage not being supported by allegation or evidence. Young wv. Levin, 
T5o. 
§ 11. Relevancy and Competency of Evidence. 

Nonexpert witnesses with knowledge, and a witness found by the court to 
be an expert may testify, on question of damages, as to the value of the land 
immediately before and after the trespass complained of. Owens v. Lumber 
Co., 138. 


DEATH. 


§ 3. Grounds and Conditions Precedent to Cause of Action for Wrongful 
Death. 

Action for negligent injury resulting in death accrues to administrator 

alone, and parent may not maintain action for such injury to child. White 
v. Charlotte, 539. 


DEDICATION. 
§ 1. In General. 

Provision in a deed for an alleyway along the side of the property con- 
veyed does not constitute a dedication of such alleyway across other property 
of the grantor in the same block which other property does not touch the 
property conveyed, although the alleyway is later extended to such other 
property by deed of the owner of the intermediate property. Hemphill v. 
Board of Aldermen, 185. 


DEEDS. 


(Deed and contract to reconvey as constituting mortgage see Mortgages § 2; 
contracts to convey see Vendor and Purchaser: boundaries see Bounda- 
ries; reformation of instruments see Reformation of Instruments. ) 


§ 2a. Competency of Grantor. 

Evidence of mental incapacity of grantor held sufficient to be submitted to 
the jury. Cameron v. Cameron, 674. 

8 7. Requisites and Sufficiency of Registration. 

Where the owner of lands deeds same to a wife, according to the language 
of the registered instrument, and the husband alone executes a purchase 
money deed of trust on the lands which is registered prior to registration of 
the deed in fee to the wife, the records are insufficient to show that the hus- 
band had any interest in the land. Smith v. Turnage-Winslow Co., 312. 

§ 10b. Rights of Parties Under Unregistered Deeds. 

While an unregistered deed is good as between the parties, it does not 
convey the complete title and is ineffectual as against subsequent grantees 
under registered deeds and creditors of the grantor, C. 8., 33809. Glass tv. 
Shoe Co., 70. 

Where grantee in unregistered deed conveys by registered deed, registered 
deed is color of title. Jbdid. 

Ordinarily, a person interested in a transaction involving title to land may 
rely upon the public records, and a grantee, mortgagee, or trustee for value 
in registered instruments takes title conveyed in such instruments free from 
claims arising from prior ‘unregistered instruments, and no notice, however 
full and formal, will supply want of registration. C. S., 3809, 3311. Smith 
vw. Turnage-Winslow Co., 310. 

Purchase money deed of trust from husband on lands deeded to wife held 
ineffective as against purchaser from wife. Jbid. 
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§ 14b. Conditions Concurrent and Subsequent. 
Grantee accepting deed directing payment of debt becomes personally lable, 
and charge constitutes equitable lien. Raynor v. Raynor, 181. 


DESCENT AND DISTRIBUTION. 


§ 18. Encumbrances and Debts of the Estate. (Sale of property to make 
assets see Executors and Administrators § 13a.) 

Where a widow, qualifying as administratrix of her husband, files report 
denominated ‘final account.” showing payment of all debts except a mortgage 
indebtedness, which she therein assumes to pay, she continues in a position of 
trust in relation to the heirs. the estate not having been “inally settled. and 
her dower interest being a life estate, she could acquire no title adverse to the 
heirs as remaindermen, and if she should buy in the property at the fore- 
closure sale of the mortgage. she would hold title in trust for herself and 
children as heirs, and the records of administration and her report would be 
notice to the world of her position. Creech v. Wilder, 162. 

Where parties take as heirs of their father and not as remaindermen under 
will of grandfather, they take land subject to mortgage executed by their 
father. Merritt v. Tnscoe, 526. 

Heirs have no personal liability for debts of the estate, but take the realty 
subject caly to the right of the personal representative to sell same if neces- 
sary to pay debts of the estate, C. S., 09, 60. and heirs, by making personal 
appearance in an action against the estate for the recovery of money, in which 
attachment is issued against the lands of the estate, are not estopped to deny 
plaintiff's contention that the attachment gives priority to his judgment. Price 
v. Ashkins, 588. 

DIVORCE. 
§ 5. Pleadings. 

Where appeal from an order granting alimony pendenite lite is dismissed, 
defendant may thereafter apply for permission to amend her answer setting 
up @ cross action for diverece a mensa ct thore to meet plaintiff’s objection to 
the verification. C. 8., 1661. Ragan v. Ragan, 758. 

§ 13. Alimony Without Divorce. 

In the husband’s suit for divoree, in which the wife files answer demanding 
alimony pendente lite and alimony without divorcee. it is error for the court, 
upon the hearing for alimony perdente lite, C. S., 1666. to issue an order for 
alimony without divorce under C. 8.. 1667. Adams v. Adams, 378. 

Absolute divorce on ground of two years separation does not affeet consent 
decree for snbsistence under C. S., 1667, the matter being within the proviso 
of C. 8., 1668. Dyer v. Dyer, 620, 


§ 14. Enforcing Payment of Alimony. 

A consent decree for subsistence entered in the wife’s action under C. &S., 
1667, “pending further orders of this Court,” is binding so long as no “further 
orders” are made, and the husband may be attached for contempt for willful 
disobedience of the order, C. 8., 978 (4). Dyer wv. Duer, 620, 


DRAINAGE DISTRICTS. 


§ 2. Officers, Agents and Government. 

Where once of three drainage commissioners dies, the two surviving haye 
authority, until the election and qualification of their suecessors, to levy an 
additional assessment against the lands of the district necessary to discharge 
the obligations of the district, C. S., 53389 (4). Bank v. King, 349. 
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DRAINAGE DISTRICTS—Continued. 
§ 9. Additional Assessments. 
Lands of drainage district are liable to assessments necessary to repay 
money properly used for benefit of district. Bank v. King, 349. 


EASEMENTS. 


§ 3. Creation of Easements by Prescription. 

To establish an easement by prescription, there must be a continuous and 
uninterrupted use or enjoyment of a defined easement for twenty years ad- 
verse to, and not by permission of, the owner of the soil, of which the owner 
has knowledge and acquiesces in. Hemphill v. Board of Aldermen, 185. 

In order for the public to acquire an easement for a road or alley by pre- 
seription, the right of way must be substantially defined. and in addition to 
adverse user for the required period, the right of way must be worked and 
kept in order by public authority. J/did. 

Evidence held insufficient to establish public right to alleyway by prescrip- 
tion. Jbdid. 


EJECTMENT. 


§ 5. Parties in Summary Ejectment. 

In summary ejectment brought by rental agent, court may allow amend- 
ment making owner party plaintiff, and permit rental agent to remain in case. 
Rental Co.'v. Justice, 523. 

§ 18. Competency and Relevancy of Evidence in Ejectment to Try Title. 

In this proceeding in partition defendants pleaded sole seizin, and alleged 
that the common ancestor under whom plaintiffs claimed had deeded the land 
to them prior to his death. Plaintiffs introduced the deed in evidence for the 
purpose of attack, and offered evidence of mental incapacity of the grantor. 
which evidence was excluded because plaintiffs had not filed a reply alleging 
its invalidity. Held: The exclusion of the evidence was erroneous, defendants 
having given notice in their answer that they relied upon the deed in question 
to establish their title, and plaintiffs being entitled, therefore. to anticipate 
defendant by introducing the deed for the purpose of attack. Higgins rv. 
Higgins, 219. 


ELECTION OF REMEDIES. 


§ 5. Between Statutory Remedies Ex Contractu. 
Materialman asserting lien under C. 8., 2487, is estopped from asserting 
lien under C. 8., 24383. Lumber Co. v. Perry, 718. 


ELECTRICITY. 


§ 11. Electric Membership Corporations. 
Nonmembers may not challenge validity of acts of directors of electric 
membership corporation. Bailey v. Light Co., 768. 


EMBEZZLEMENT. 


§ 1. Nature and Scope of Offense. 

The embezzlement statute, C. 8., 4268, being a penal statute creating a new 
offense, cannot be extended by construction to include persons not within the 
classes of persons therein defined as being subject to its provisions. 8S. +. 
Whitehurst, 300. 

Bank receiver does not come within purview of embezzlement statute. Jbdid. 
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§ 5. Indictment. 

Where an indictment of a bank receiver for embezzlement is drawn under 
C. 8., £268, it is unnecessary to determine whether an indictment under other 
of the cognate statutes, C. S., 4269 to 4276. could be sustained. WS. +. White- 
hurst, 300, 


EMINENT DOMAIN. 


§ 2. Acts Constituting Taking of Property. 

Plaintiff’s allegation and evidence were to the effect that by reason of the 
situation of his land at the convergence of two streams, the alternate diminu- 
tion and acceleration of the flow of water resulting from the operation of 
defendant’s power dain on one of the streams. caused the bank hetween the 
streams owned by plaintiff to be constantly washed and eroded away. Held: 
Plaintiff is entitled fo have his cause of action to recover the damages sus- 
tained in the washing away of the bank submitted to the jury on the theory 
that, by reason of the peculiar location of plaintiff's property. the operation 
of the dam resulted in a taking of plaintiff's property without just compensa- 
tion, and such right of action exists even though the operation of the dam by 
defendant was well within its riparian rights. Dunlap vr. Light Co., S14. 


§ 6. Delegation of Power to State Boards and Commissions. 

The State Highway and Publie Works Commission is authorized by ech. 2, 
see, 22, Public Laws of 1921 (N.C. Code, 8846 [bb] ). to acquire by condemna- 
tion top soil deemed necessary and suitable for road construction, “top soil” 
being included in the generic term “earth,” and its power to acquire top soil 
is not limited to lands contiguous to the highway upon which it is to be used. 
Highway Com, v. Basket, 221. 


ESCHEAT. 


$8 1. Nature, Right and Title of State in General. 

Iunds apportioned to unproven claims in liquidation of a bank escheat to 
the State upon final liquidation. subject solely to rights of those creditors who 
failed to prove claims, and such funds are not subject to claims of other cred- 
itors of the bank. Windley v. Lupton, 167. 


ESTOPPEL. 


§ 4. Operation and Effect of Estoppel by Record. 

A party admitting in his pleadings the existence of a certain publie alleyway 
‘annot deny the existence of such alleyway upon the trial or appeal. Hesip- 
hill v. Board of Aldernien, 185, 


§ 6a. Equitable Estoppel in General. 

An estoppel must be mutual, and where one party is not estopped by a prior 
judgment, the adverse party cannot be estopped thereby. “Meacham +. Larus 
Bros. Co., GAG. 


8 6c. Estoppel by Silence. 

Kvidence held to require submission to jury of question of estoppel by 
silence. O77 Co. v. Jenkins, 140. 
$ 6g. Estoppel of Married Women. 

Married woman may be estopped when her acts have placed parties so that 
they gaay not be placed ja statu qwo and amount to coustruetive fraud. Martin 


p= 


t. Bundy, 487. 
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EVIDENCE. 
(Evidence in criminal prosecutions see Criminal Law, Title VII, and particu- 
lar titles of crimes: evidence in particular actions see particular titles 
of actions. ) 


I. Judicial Notice VIII. Documentary Evidence 
2. Of Judicial, Iegislative. and Execu- 338. State Documents and Records (stat- 
tive Acts utes see Supra s 2) 
II. Burden of Proof X. Parol or Extrinsic Evidence Affecting 
6. In General Writings 
7. To Establish Cause of Action 34. In General 
%. Defenses XI. Hearsay Evidence 
VII. Competency of Evidence in General 43u. Declarations in General 
24, Evidence at Former ‘Trial or Pro- NII. Expert and Opinion Evidence 
ceedings 46, Subjects of Opinion Evidence by 
30. Demonstrative Evidence: Photographs Nonexperts 
o2. Transactions or Communications 47. Subjects of Expert Testimony 
with Decedent or Lunatic 49, Invasion of Province of Jury 


§ 2. Judicial Notice of Judicial, Legislative and Executive Acts. 

Our courts will take judicial notice of a public statute of the State, which 
therefore need not be pleaded, and the North Carolina Workmen’s Compensa- 
tion Act is a public statute. Willer v. Roberts, 126. 

§ 6. Burden of Proof in General. 

The burden of proof is a substantial right. Wilians v. Ins. Co., 516. 

While the burden of going forward with the evidence to avoid the hazard 
of an adverse verdict may shift from side to side, according to the nature and 
strength of the proofs offered in support or denial of the main fact in issue, 
the burden of proof on the issue rests constantly throughout the trial upon 
the party. plaintiff or defendant, who asserts and must establish affirmative 
thereof in order to prevail. Williams vy Dis. Co., 316, 

§ 7. To Establish Cause of Action. 

Action to have deed and contract to reeconvey declared a mortgage is not an 
action for reformation, and burden is on plaintiff to establish intent by greater 
weight of and not by clear, strong and convincing proof. O'Briant v. Lee, T98. 
§ 8. Defenses. 

The defendant has.the burden of establishing all affirmative defenses, and 
what are affirmative defenses may be determined from the pleadings in most 
ceases, and in others by presumptions arising from the evidence adduced on 
the hearing or from admissions made during the trial. Williains v. Ins. Co., 
516. 

§ 29. Evidence at Former Trial or Proceedings. 

Record of testimony in former action involving same anto accident held 
incompetent in subsequent action brought by different plaintiff, who was not 
party to prior action. WMeLean rv. Seheiber, b44. 

§ 30. Demonstrative Evidence, 

Photographs held properly admitted in evidence for purpose of allowing 
witness to explain her testimony. Pearson v. Luther, 412. Where there is 
testimony that scene of accident had changed hefore photographs were taken. 
trial court may exclude them. Jbid. 

§ 32. Transaction or Communications with Decedent or Lunatic. 

The fact that a witness is the father of one of the parties does not consti- 
tute such witness an interested party within the meaning of C. S., 1795, relat- 
ing to communications or transaetions with a decedent. Walston v. Lowry. 
Ze; 

In husband’s action against estate wherein statute of frauds is pleaded in 
bar of right to recover on oral contract to devise, wife may testify as to 
transactions between husband and decedent upon right to recovery upon 
quantum ameruit for serviees, Price ve Asks, O85, 


890 INDEX. 


EVIDENCE—Continued. 
§ 33. State Documents and Records. 

The certificate of the Insurance Commissioner, authenticating copy of bond 
of Assistant Fish Commissioner, contained statements relative to coverage 
and amount of the bond not appearing in the bond, which upon this certificate 
was offered in evidence. Held: The certificate was incompetent to prove the 
facts and conclusions stated in the certificate not appearing ‘in the bond. 
Midgett v. Nelson, 41. 


§ 39. Parol or Extrinsic Evidence Affecting Writings in General. 

All prior negotiations are merged in the written contract, and ordinarily 
parol or extrinsic evidence is incompetent to contradict, vary, modify. or add 
to the written agreement. Home Owners Loan Corp. vt. Ford, 324. 

Where lease provides for extension only by written agreement, evidence of 
parol extension is incompetent. Stewart v. Thrower, 541. 

All prior negotiations are merged in the written contract and its terms are 
binding. Oi Co. v. Mecklenburg County, 642. 


§ 48a. Declarations in General. 

Testimony of a bailor as to declarations of the bailee at the time which 
tend to show the purpose and terms of the bailment is not incompetent as 
hearsay. Hunt v. Casualty Co., 28. 


§ 46. Subjects of Opinion Evidence by Nonexperts. 

A nonexpert witness who has knowledge, acquired in some approved manner, 
of the handwriting of the person in question is competent to testify as to the 
genuineness or falsity of the handwriting in dispute. Owens v. Lumber Co., 
133. 

Nonexpert witness, with knowledge of the circumstances, may testify as to 
value of land before and after trespass. Jbid., 

Nonexpert witnesses with knowledge of insured may give opinion testimony 
as to insured’s ability to engage in work, in an action on a disability clause 
in a life insuranee policy. Leonard v. Ins. Co., 151. 


§ 47. Subjects of Expert Testimony. 

Ixpert witness may testify as to value of land before and after trespass. 
Owens v. Lumber Co., 188. 

The admission of testimony of certain physicians as to plaintiff's injuries 
held not error under authority of Aeith v. Gregg, 210 N. C.. 802. York v. 
York, 695. 

§ 49. Invasion of Province of Jury. 

Under the facts and circumstances of this case. nonexpert opinion evidence 
as to insured’s ability to engage in work held not to impinge rule that wit- 
nesses may not give opinion on the exact question presented for the jury’s 
determination. eouvard v. dus. Co., 151. 


EXECUTION. 


§ 12. Title and Claims of Third Persons. 

A husband owns and has the right to dispose of all the income, rents and 
profits, products, ete., accruing from an estate held by entirety so that execu- 
tion against him may be levied thereon to the exclusion of any claim of the 
wife. Lewis v. Pate, 258. 

§ 20. Title and Rights of Purchaser Where Land is Subject to Mortgage. 

Where the judgment debtor has his homestead allotted in lands owned by 
him subject to a mortgage or deed of trust, and the balance of the land, after 
allotment of the homestead, is sold under yalid execution, the purehaser at 
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the execution sale takes title to that portion sold subject to the lien of the 
mortgage or deed of trust, and in effect becames a comortgagor with the 
judgment debtor. Miller v. Little, 612. 
§ 25. Nature and Grounds for Execution Against the Person. 

Execution against the person may be issued upon verdict in plaintiff’s favor 
in action for abuse of process. Ledford v. Smith, 447. 


EXECUTORS AND ADMINISTRATORS. 


(Construction and operation of wills see Wills: descent see Descent and 


Distribution. ) 
IV. Sales and Conveyances under Order of i. Mortgages against Property of 
Court Estate 
13. Absolute Sales 16. Priorities 
a. Nature and Grounds of Remedy 20. Judgments, Liens, and Execution 
c. Conduct and Validity of Sale and VIF. Accounting and Settlement 
Confirmation 26. Final Aecount and Settlement 
V. Allowance and Payment of Claims 29. Costs, Commissions, and Attorneys’ 
15. Claims against and Liabilities of Fees 
Estate VIII. Liabilities of Executors and Ad- 
d. Claims for Personal Services Ren- ministrators 
dered Deceased 31. Actions to Surcharge and Falsify Ac- 
count 


8 18a. Nature and Grounds of Remedy. 

Where personalty is insufficient to pay all debts of the estate, including 
mortgage indebtedness, it is the duty of the personal representative to apply 
to the courts, without undue delay. for sale of the realty to make assets, 
Creech v. Wilder, 162. 

Devisees under will held entitled to file cross action to surcharge and 
falsify executor’s account to prevent sale of lands to make assets. Gurganus 
wv. McLaiwhorn, 397. 


§ 13c. Conduct and Validity of Sale and Confirmation. 

An administrator or executor cannot purchase property at his own sale. even 
in good faith for a fair price, without the sanction or ratification of those 
interested. Gurganus v. McLawhorn, 397. 


§ 15d. Claims for Personal Service Rendered Deceased. 

In an action to recover for breach of an oral contract to convey in consid- 
eration of services rendered, and to recover upon quantum meruit for such 
services, defendants may not defeat recovery by pleading the statute of frauds, 
but plaintiff is entitled to recover for the value of such services requested 
and rendered, and evidence of the contract. performance by plaintiff. and 
breach by intestate is sufficient to take the case to the jury. Price v. Askins, 
583. . 

The issues submitted in this action to recover for services rendered decedent 
upon quantum meruit are held sufficient to present all phases of the contro- 
versy, and defendants’ objection thereto is untenable. Ibid. 


§ 15i. Mortgages Against Property of Estate. 

Where a widow, qualifying as administratrix of her husband. files report 
denominated “final account.” showing payment of all debts except a mortgage 
indebtedness, which she therein assumes to pay, she continues in a position 
of trust in relation to the heirs. the estate not having been finally settled, 
and her dower interest being a life estate, she could acquire no title adverse 
to the heirs as remaindermen, and if she should buy in the property at the 
foreclosure sale of the mortgage, she would hold title in trust for herself and 
children as heirs, and the records of administration and her report would be 
notice to the world of her position. Creech v. Wilder, 162. 
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INECUTORS AND ADMINISTRATORS—Continued, 
§ 16. Priorities. 

This action against an estate to recover the value of services rendered 
deceased upon his request was instituted by attachment aguinst the lands of 
the estate in this State, the decedent having died in another State and an 
administrator having been there appointed. Thereafter, the ancillary admin- 
istrator in this State and the heirs at law were made parties and entered 
appearance. Held: Judgment in plaintiff's favor rendered in the action does 
not have priority by reason of the appearance of the heirs or the attachment, 
C. 8., 102, 62, since the estate alone is liable for the judgment. and the judg- 
ment merely establishes plaintiff’s claim and his right to participate in the 
distribution of the assets of the estate in accordance with priorities fixed by 
statute, C.8., 98. Price v. Asking. 84. 

§ 20. Judgments, Liens and Execution. 

After the docketing of the judgment the judgment debtor conveyed the prop- 
erty, <After the death of the judgment debtor, execution was issued. and the 
judgment creditor instituted this action to compel the sheriff to sell the land 
under the execution, the judgment debtor having left no estate, real or personal, 
and therefore no administrator having been appointed. Acid: The execution 
issued after the death of the judgment debtor was not warranted by law, and 
a sale thereunder would be void. C. S.. 74:77. Flynn ve Rumley, 25. 

§ 26. Final Account and Settlement, 

Where the personalty is insufficient to pay all debts of the estate, it is the 
duty of the administrator to make application, without undne delay, for sale 
of the real estate to make assets, C. 8., T4. and a report showing all debts paid 
except a mortgage indebtedness cannot constitute a final aecount, since the 
duties and obligations of administration continue until all debts are paid or all 
assets exhausted. C.8., 105. Creech ve. Wilder, 162. 

§ 29. Costs, Commissions and Attorneys’ Fees. 

Beneficiaries of an estate have a right to have a Superior Court judge, 
having jurisdiction, hear and determine their appeal from the clerk's order 
allowing attorneys’ fees for services rendered in connection with the sale of 
lands to make assets and sale for division. Collins v. Wooten, 359. 

§ 31. Actions to Surcharge and Falsify Account. 

In proceeding to sell land to make assets, heirs may set np action against 

executor to surcharge and falsify account. Gurganus cv. MeLairhorn, 89%, 


FOOD. 
§ 16. Sufficiency of Evidence. 

Evidence that plaintiff was injured by slivers of glass in a soft drink bottled 
by defendant, and that foreign and deleterious substances were found in other 
drinks bottled by defendant at about the same time, is sufficient to take the 
‘ase to the jury on the issue of negligence. Brecee ve. Bottling Co., 388. 

Plaintiff's evidence tended to show that he was injured by drinking foreign, 
deleterious substances in a bottle of ginger ale bottled by defendant, and 
that about the same time. foreign, deleterious substances were found in bhot- 
tles of Coca-Cola and other “bottled drinks’ prepared by defendant. Ffeld: 
The evidence does not show that Hke products manufactured by defendant 
under substantially the same conditions eontained foreign, deleterious sub- 
stances, and defendant’s motion to nonsuit was properly granted. MeLeod 
tv. Bottling Co., 671. 
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FRAUDS, STATUTE OF. 


8 3. Necessity for and Sufficiency of Pleadings of Statutes in General. 

General denial of contract alleged is sufficient pleading of statute. Price v. 
Askins, 588. 

§ 5. Application of Statute Relating to Promise to Answer for Debt or 
Default of Another. 

Where the party promising to pay a debt receives a new and original ¢con- 
sideration from the debtor for his promise, the statute of frauds, C. 8., 987, 
does not apply. Daniels v. Duck Island, 90. 

§ 9. Contracts Relating to Realty in General. 

A contract of the owner of land to sell at a stipulated price all logs which 
the owner should eut from the tract is not a contract affecting realty within 
the meaning of C. §S., 988, since the cutting and delivery of the logs would 
constitute a conversion of the standing timber from real property into per- 
sonalty. Walston v. Lowry, 23. 

Oral contract to devise is void under statute of frauds. Price v, Askins, 583. 
§ 13. Parties and Pleadings in Actions Affecting Realty. 

Parol partition by tenants in common is conclusive as to strangers. Roberts 
vu. Ins. Co., 1. 


FRAUDULENT CONVEYANCES. 


8 10. Presumptions and Burden of Proof. 

Minor children are not creditors of their father for their past support fur- 
nished them by another, and for which their personal estate was not invaded, 
and a conveyance executed by him prior to the institution of their action 
may not be set aside by them under C. 8., 1005. Bryant v. Bryant, 6. 

§ 12. Sufficiency of Evidence. 

In this aetion by minor children against their father for support and to sect 
aside a conveyance executed by him prior to the institution of the action, the 
evidence is held insufficient to be submitted to the jury on the issue of actual 
fraud in the execution of the instrument, or that the grantee knew and partici- 
pated in the alleged fraud. Bryant vc. Bryant, 6. 


GUARDIAN AND WARD. 


§ 23. Bonds and Sureties Liable. 
Surety on bond of original guardian is not liable for default of snecessor 
guardian. Adams v. Adams, 337. 


HIGHWAYS. 


8 13. Establishment and Maintenance of Neighborhood Public Roads. 

A proceeding to establish cartways over the lands of others in Haywood 
County should be instituted before the board of county commissioners. Public- 
Local Laws 1923, sec. 12, ch. 119. and not before the clerk, Publie Laws 19381, 
see, 1. ch. 448 (N.C. Code, 3835), and the clerk of the Superior Court of that 
county has no jurisdiction of a proceeding for this relief instituted hefore 
him. Rogers v. Davis, 35. 


HOMESTEAD. 


§ 5. Property in Which Right May Be Asserted. 

A judgment debtor is entitled to have his homestead allotted in an equity 
of redemption, but the homestead should be allotted therein without regard 
to the mortgage encumbrance and as if it did not exist. Willer v. Little, 612. 
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HOMESTEAD—Continued, 

A judgment debtor, upon foreclosure of a mortgage or deed of trust on his 
Jands, resulting in a surplus over the mortgage debt, is entitled to have his 
homestead allotted in such surplus. Jbid. 

Where homestead is allotted in encumbered lands and rest of land sold 
under execution, upon later foreclosure of entire tract, judgment debtor is not 
entitled to homestead in entire surplus, but is entitled only to have the surplus 
after foreclosure divided between him and the judgment debtor in proportion 
to their respective interests in the land. Jbid. 

§ 6. Debts Against Which Right May Be Asserted. 

A tenant in common is not entitled to allotment of homestead as against 
execution for his pro rata share of the costs of the partition proceedings in 
Which his part of the land was allotted to him in severalty. Sansom v. John- 
son, 3888. 


§ 8. Waiver and Abandonment. 

A tenant in common does not waive her right to homestead exemption by 
joining in a petition for sale of the lands for partition, but is entitled to have 
her share of the proceeds of sale within the amount of the exemption held for 
her benefit. and the net income therefrom paid to her until tie termination of 
her homestead rights. Smith vw. Fakes, 382. 


HOMICIDE. 
(In driving antomobile see Automobiles § 32.) 
I. Homicide in General 18. Dying Declarations 
2, Parties and Offenses 20. Evidence of Motive and Malice 
IlI,. Murder in the Second Degree VT. Trial 
4. Definition 25. Sufficiency of Evidence and Nonsuit 
IV. Manslaughter 27. Instructions 
yy. Justifiable and Excusable Homicide a. Form and Sufficiency in Genera] 
li. Self-Defense b. On Presumptions and Burden of 
VI. Indietment and Pleas Proof 
14. Requisites and Sufficiency of Indict- g. On Question of Parties and Of- 
ment fenses 
VT. Evidence h. Form and Suficiency of Instruc- 
16. Presumptions and Burden of Proof tions on less Degrees of the 
17. Competency and Relevaney of Evi- Crime and Defenses 
dence in General 28. Verdict 


8 2. Parties and Offenses. 
Defendant present and aiding and abetting commission of crime is equally 
guilty with actual perpetrator. WS. v. Casey, 352: 8. v. Ray, 725. 
§ 5. Definition of Murder in Second Degree. (In driving automobile see 
Automobiles § 32.) 
Murder in the second degree is the unlawful killing of a human being with 
malice. but withont premeditation and deliberation. 8. v. Terrell, 145. 


$ 7. Manslaughter in General. 

Manstaughter is the unlawful killing of a human being without malice and 
Without premeditation and deliberation. S. v. Terrell, 145. 

If 2” person uses excessive force er unnecessary violence in defending him- 
self, he is guilty of manslaughter at least. Jbid. 
$ 11. Self-Defense. 

The right to kill in self-defense rests upon necessity, real cr apparent, and 
ordinarily it is for the jury to determine, from the evidence, the existence or 
absence of such necessity. S. v. Reynolds, 37. 

The right to kill in self-defense rests upon necessity, real or apparent, and 
one may kill in self-defense when he reasonably believes that such action is 
necessary fo save himself from death or great bodily harm, the reasonableness 
of his belief to be determined by the jury upon the facts and circumstances 
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HOMICIDE—Continued., 

as they appeared to him at the time, but language alone, however abusive, is 
not sufficient, it being required that defendant be the subject of an actual or 
threatened assault. S. v. Terrell, 145. 

If a person uses excessive force or unnecessary violence in defending him- 
self, he is guilty of manslaughter at least. Jdid. 

Whether defendant had reasonable ground to believe he was in danger of 
life or great bodily harm is for jury. S. v. Elmore, 531. 


§ 14. Requisites and Sufficiency of Indictment. 

Joint indictment of two defendants for murder, charging that defendants 
“of his malice aforethought” committed the crime, he/d not to support motion 
in arrest, informalities being disregarded. S. v. Linney, 739. 

A charge that defendants committed murder “in the act of robbing” their 
victim, is equivalent to a charge of murder “in the perpetration or attempt to 
perpetrate a robbery.” Ibid. 


§ 16. Presumptions and Burden of Proof. 

Where an intentional killing of a human being with a deadly weapon is 
admitted or proven, the law implies malice, and nothing else appearing, the 
crime is murder in the second degree, with the burden on defendant to show 
to the satisfaction of the jury matters in mitigation or excuse. S. «. Terrell. 
145. 


§ 17. Competency and Relevancy of Evidence in General, 
Testimony of subsequent declarations may be competent as corroborative of 
dying declaration. S. v. Bell, 20. 


§ 18. Dying Declarations. 

Declarant’s statement, “I am bleeding inside and I am going to die.” made 
a few hours before death ensued, is held a sufficient predicate for the admis- 
sion of testimony of his dying declarations, S. v. Bell, 20. 

A statement by a person fatally wounded that “If you don’t do something 
for me, I am going to die right now,” is insufficient predicate for the admis- 
sion of his subsequent declarations as dying declarations, sinee the statement 
does not show an unqualified belief by him that he was going to die. S, a. 
Casey, 352. 


§ 20. Evidence of Motive and Malice. 

In a prosecution for homicide. testimony of a witness that she was going 
with deceased and one of defendants, is competent. as against the defendant 
identified. for the purpose of showing motive. S. uv. Casey, 352. 

Evidence that defendant shot at deceased a week before fatal encounter held 
competent. S. v. Ray, 725. 


§ 25. Sufficiency of Evidence and Nonsuit. 

Evidence of premeditation and deliberation held sufficient to be submitted 
to jury on charge of first degree murder. 8S. v, Beil, 20, 

Evidence Aeld sufficient to be submitted to jurv on question of defendant’s 
guilt of murder in the first degree. S. v. Perry, 5383; 8S. v. Robinson, 536. 

Evidence that defendant aided and abetted codefendant in perpetration of 
murder heid sufficient for jury. S. v. Ray, 725. 

Evidence held sufficient to be submitted to jury on question of defendant’s 
guilt of manslaughter, the question of self-defense being for the jury. S. w. 
Reynolds, 37. 

In this homicide prosecution defendant contended that he did not fire the 
fatal shot, but admitted deceased was killed with a pistol. All the witnesses, 
both for the State and for defendant, who testified they were present at the 
time, testified that the fatal shot was fired by another, and that deceased so 
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HOMICIDE—Countinued. 

stated immediately after the fatal shooting, but there was competent testi- 
mony as to dying declarations by deceased identifying defendant as the perpe- 
trator of the crime. Held: The eonflicting competent evidence was properly 
submitted to the jury. NS. «. Patterson, 659, *, 
§ 27a. Form and Sufficiency in General. 

Instruction submitting both murder in perpetration of robbery and with 
premeditation and deliberation held not error. S. e. Linney, 739. 


8 27b. On Presumptions and Burden of Proof. 

In this homicide prosecution the court charged the jury that they might 
return one of three verdicts. as they found “from the evidenee beyond a 
reasonable doubt, first, guilty of murder in the second degree; second, guilty 
of manslaughter: third. not guilty.” d7eld: The instruetion is erroneous in 
charging the jury that they could not return a verdict of not guilty unless 
so satisfied from the evidence beyond a reasonable doubt, and although in 
other portions of the charge the court correctly placed the burden of proof, 
the error jis held prejudicial in view of all the evidence ir the ease. NS. v,. 
Patterson, 659, 

§ 272. On Question of Parties and Offenses. 

Where the State contends on its evidence that one defendant killed deceased 
and the other defendant aided and abetted the commission of the crime, and 
such other defendant contends that. while present, he did nothing to aid or 
abet, the defendant charged with aiding and abetting may be acquitted. or 
may be found guilty of the same degree of the crime as the other defendant, 
but the two defendants cannot be found guilty of different degrees of the 
crime, and a charge and statement to the jury to this effeet is not error, S. r. 
Casey, 852. 

§ 27h. Form and Sufficiency of Instructions on Less Degrees of the 
Crime and Defenses, 

Evidence held sufficient to be submitted to the jury on defendant’s plea of 
self-defense, and court's failure to submit this phase of the ease to the jury 
constituted reversible error, S.ow. Terretl, 145. 

Charge of court upon question of conviction of less degree of erime charged 
held without error, S. ve Perry, 583° 8. ve Elnvore, 581. 

§ 28. Verdict. 

The record disclosed that the jury. in this homicide prosecution. returned a 
verdict simply of “guilty.” and in settling the case on appeal the trial court 
found that the clerk inadvertently failed to reeord the question hy the court, 
“Guilty of what?” and the answer by the jury, “Guilty of murder in the first 
degree.” Tt did not appear that the judge’s findings were made in open 
court and in the presence of the defendant, or that the reeord was corrected 
to speak the truth. Held: The ease is remanded on motion of the State for a 
correction of the record. S, «. Mosley, T66. 


HUSBANTD AND WIFE. 


8 ta. Contracts and Conveyances of Wife in General, 

By virtue of (.8.. 2407. a married woman may make contracts affecting her 
personal and real property as though she were unmarried, except that her 
privy examination must be taken and her busband’s written consent had to 
conveyances of her real property, and the requirements of C. S.. 25105, must 
be met in Gontracts between her and her husband affecting her real property 
or the corpus ot her personal property. N. C. Constitution, Art. NX, sec. 6. 
Martin v. Bundy, 437. 
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HUSBAND AND WIFE—Continued., 
§ 6. Right to Maintain Action Against Spouse. 

In this State wife may sue husband for negligent injury. York v. York, 695. 
§ 12. Nature and Incidents of Estate by Entircties. 

A husband owns and has the right to dispose of all the income, rents and 
profits, products. ete.. accruing from an estate held by entirety so that execu- 
tion against him may be levied thereon to the exclusion of any claim of the 
wife. Lewis v. Pate, 253. 


INDICTMENT. 
(Indictment for homicide see Homicide § 14.) 


§ 2. Duly Constituted Grand Jury. 

Procedure to present contention that grand jury was improperly drawn is 
by motion to quash and not by motion in arrest of judgment. WS. v. Linney, 
TBO. 

§ 10. Identification of Defendant. 

The indictment charged defendant with killing one “Oakes Clement’? while 
the correct spelling should have been ‘‘Okes Clement.” Held: The variance 
is immaterial], as it is a plain case of idem sonans. S. v. Reynolds, 87. 

§ 11. Definiteness and Sufficiency in General. 
Refinements and informalities will be disregarded. S. v. Linney, 139. 


INJUNCTIONS. 


§ 2. Inadequacy of Legal Remedy. 

Injunetion will not lie at the instance of a lessee to enjoin lessor from 
leasing the property to another or to enjoin lessor from interfering with 
lessee’s possession, since, if lessee has not forfeited his lease, another lease 
by the owners to a third person could not affect his rights under his lease. 
and since lessee ean set up all rights under the lease in any action in eject- 
ment lessor might institute, and has therefore an adequate remedy at law. 
O11 Co. t. Mecklenburg County. 642. 

§ 6. Trespass, 

Injunction will ie to compel remoyal of part of structure which constitutes 
continuing trespass. O’Neal v. Rollinson, 88. 

§ 7. Crimes. 

Injunction will not He to enjoin violation of criminal statute. Mattherrs v. 
Lawrence, 58T. 

INNKEEPERS. 


§ 3. Duties and Liabilities to Guest. 

Proprietor of lodging house is not bailee of personal property left in rented 
room. Wells v. West, 656. 

Hividence that plaintiff rented a room in defendant’s lodging house, that 
thereafter plaintiff told defendant to let no one have his accordion kept in the 
room, to which defendant agreed, and that some time later defendant per- 
mitted a third person to take the accordion on the pretext that plaintiff had 
sent him for it. is he7d@ to establish a cause of action in tort, if at all, and not 
an action based upon the violation of any duty founded upon contract, the 
proprietor of the lodging house not being a bailee of the property, and there 
being no binding agreement on the part of the proprictor not to let anyone 
have the accordion, the statements in regard thereto having been made some 
time after the conclusion of negotiations for renting the room. Ibid. 
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INSANE PERSONS. 


§ 4. Hearings, Judgment and Appeal. 

In this proceeding for the appointment of a guardian for respondent on 
ground that he was incompetent for “want of understanding to manage his 
own affairs.’ C. S8., 2285, respondent held entitled to a new trial for that the 
court, although giving the respective contentions of the parties upon the issue, 
failed to define the legal meaning of the term or instruet the jury as to the 
standard of mental capacity recognized by the law. In re Worsley, 320. 

Petitioner, who had been adjudged now compos mentis under C. S., 2285, 
filed this petition under C, &., 2287, to have herself adjudged no longer insane, 
and prayed for the discharge of her guardian and the possession of her prop- 
erty. Upon the finding of the jury she was adjudged no longer insane and 
the prayers of her petition granted. Ter guardian appealed to the Superior 
Court. Held: The appeal should have been dismissed, since C. S.. 2287. does 
not provide for appeal. Whether the clerk's order could be reviewed by the 
Superior Court pursuant to a writ of certiorari. and whether the clerk’s order 
was void ab initio on the ground that the person adjudged insane ennnot file 
a petition under C. S,, 2287, held not presented for decision, but semble, the 
clerk’s order was voidable and not void, and it was error for the Superior 
Court to dismiss the proceeding. Jn re Sylivant, 848. 
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34, Disability Clauses 

a. Construction, Operation, and Suf- 
ficiency of Evidence of Disability 
Instructions in Actions on Dis- 
ability Clauses 


IV. The Contract in General. 
13. Construction and Operations in Gen- 
era] 
V. Fire Insurance e. 
i7. insurable Interest 


22d. Avoidance or Forfeiture of Poliey 86b, Persons IEintitled to Payment of Pro- 
for Breach of Representation or eeceds of Contract in Mutual Bene- 
Warranty of Sole Ownership fit Associations 
24d. Persons Entitled to Payment 37. Actions on Tife Policies 
VI. Life Insurance Vil. Double Indemnity, Accident, and 
28. Conditions Subsequent or Limiting Health Insuranee (Disability clauses see 
Liability supra s 34) 
30c, Evidence and Proof of Payment of 38b. Amount of Recovery under Accident 
Premiums and Health Policies 
31. Avoidance or Forfeiture of Policy 41. Actions on Accident and Health Pol- 
for Misrepresentations or Fraud icies and Double Indemnity Clauses 
a. Polictes Issued without Medical VEIT. Insurance against Liability for Per- 
Examination sonal Injury or Property Damage 
b. Policies Issued upon Medical Ex- 438. Vehicles Insured 
amination 44. Provisions Limiting Tiability or Con- 
82c. Cancellation of Certificates under stituting Conditions Precedent There- 
Group Insurance to 
33. Reinstatement of Policies 49. Defense of Action by Insurer 
50. Actions on Liability Policies 
§ 13. Construction and Operation of Policies in General. 


An insurance policy, having been written by insurer. will be liberally con- 
strued in favor of insured, but its plain, unambiguous terms must be given 
effect. Roberts v. Ins. Co., 1. 

§ 17. Insurable Interest. 

A tenant by the curtesy has an insurable interest in buildings and strue- 
tures on the lands. Stockton v. Maney, 231. 

§ 22d. Avoidance or Forfeiture of Policy for Breach of Representation 
or Warranty of Sole Ownership. 

The requirement of “unconditional and sole ownership” in a poliey of fire 
insurance in the standard form as required by C. S.. 6437, is statutory as well 
as contractual. Roberts v. Tus. Co. 1. 

The provisions in a policy of fire insurance that insured have sole and 
unconditional ownership of the property will not be construed technically to 
the prejudice of the policyholder, but rationally to protect insurer from ex- 
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traordinary risks, and the provision of the policy is satisfied if insured is in 
exclusive possession of the entire estate under claim of right, without asser- 
tion of adverse title by another, and insurer has not been misled and its rights 
in no way adversely affected. Jbid. 

Where tenants in common divide the land by parol partition and each goes 
into possession of his share, claiming same in severalty, each has sole and 
unconditional ownership of his share within the meaning of the provision in 
the standard form fire insurance policy. Jbid. 


§ 24d. Persons Entitled to Payment. 

Nothing else appearing, a policy of fire insurance which a tenant by the 
curtesy procures to be issued to him, insures only his interest in the dwelling 
insured. and upon its destruction by fire, the life tenant is entitled to the 
entire proceeds of the policy, and the remainderman has no interest in other 
property bought by the life tenant with the proceeds thereof. Stockton v. 
Maney, 231. 

§ 28. Conditions Subsequent or Limiting Liability. 

Where plaintiff beneficiary makes out a prinia facic case, and defendant 
insurer sets up the affirmative defense that insured committed suicide. and 
that therefore no recovery could be had under the relative provision of the 
policy, and insurer introduces evidence in support of its defense, but no 
evidence in regard thereto is introduced by plaintiff. it is error for the court 
to grant insurer’s motion to nonsuit. since a motion to nonsuit may not be 
allowed in favor of a party upon whom rests the burden of proof. Hedgecock 
uw. Ins. Co.. 689. 


§ 30c. Evidence and Proof of Payment. 

Where a policy in the hands of the beneficiary recites that the first annual 
premium is to be paid before delivery. insurer may not show that the policy 
was delivered upon payment of an initial semiannual premium for the purpose 
of declaring a forfeiture for nonpayment of the second semiannual premium. 
the recitation in the policy being conclusive. in the absence of fraud, on the 
question of forfeiture, although it is only prima facie evidence of payment 
and rebuttable on the question of the recovery of the balance of the premium. 
Williamson uv. Ins. Co., 377. 

Burden of proving that policy had not lapsed fer nonpayment of premiums 
is on plaintiff beneficiary. Williams v. Tis. Co., 516. 


§ 81a. Policies Issued Without Medical Examination. 

@, S.. 6460, does not apply to reinstatement without medical examination of 
policy issued after medical examination. Petty v. Ins, Co., 157. 

Where application denominates answers declarations in lien of medical 
examination, sueh answers come within purview of C. S., 6460. Pugh rv. Ins, 
Co. 372, 

§ 31b. Policies Issued Upon Medical Examination. 

The policy in suit was issued for less than $5,000 after medical examina- 
tion of insured. After it had lapsed for nonpayment of preminms, it was 
reinstated on written application of insured without a medical examination. 
Heid: Although the policy was reinstated without a medical examination, the 
original policy was issued after medical examination, and C, 8., 6460, has no 
application, and insurer is not required to show fraud, but is entitled to can- 
cellation of the policy upon a showing of material misrepresentations in the 
application for reinstatement. Petty v. Ins. Co.. 157. 

A statement in an application for reinstatement of an insurance policy that 
applicant, in the vear previous, had not had any injury, sickness, or ailment 
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INSURANCE—Continued, 
of any kind, and had not required the services of a physician, being a state- 
ment of fact within the knowledge of applicant, is a material representation 
avs a matter of law. €. S8., G28S9. Lbid, 
§ 382c. Cancellation of Certificates Under Group Insurance. 

Termination of employment as used in group policy refers to status of 
parties rather than contract of employment, but where act of emplovee termi- 
nates employment he is not entitled to notice of cancellation of certificate. 
Pearson tv. Assurance Nocicty, TB. 

§ 33. Reinstatement of Policies. 

Fhe reinstatement of a poliey of insurance in aecordance with its terms 
has the effect of continuing in force the original contraet. and does mot con- 
stitute a new contract. Petty cv. Tus. Co. 157. 

Where a policy of insuranee requires a written application as a condition 
precedent fo reinstatement. a false statement therein, which is material as a 
matter of law, prevents the reinstatement issued in reliance on the application 
from being effective in law. Ibid. 

§ 34a. Construction, Operation and Sufficiency of Evidence of Disability. 

Total disability. within the meaning of a disability clause in a life insurance 
policy, is such disability as prevents insured from performing with reasonable 
continuity the reasonable and essential duties of his usual employment, or of 
any other occupation which he is reasonably qualified physically und men- 
tally to pursue. under all the circumstances, and the ability to do odd jobs 
of a comparatively trifling nature does not preclude recovery. Leouward ov. 
Ins. Co., 151, 

Evidence that insnred was near-sighted Reid competent to show inability to 
pursue other oecupations. Lbid. 

S 34e. Instructions in Action on Disability Clauses. 

In this action on a disability clause in a life insurance policy. a juror, in 
response fo an inquiry from the court. stated he understood from the jinstrue- 
tious that insured would be disabled if he could not perform the work of his 
usual occupation, The court stated that this was substantially correct, but 
the court then charged the jury correctly on this aspect of the case. feld: 
Not error. Leonard wv. Tus. Co., 151, 
$ 36b. Persons entitled to Payment of Proceeds of Contracts in Mutual 

Bencfit Associations. 

Wife of insured held his “legal dependent” and entitled to proceeds of 
mutual benefit insurance contract under terms of the contraet, notwithstanding 
ad memorandum signed by insured stating he wished his funeral benefit insur- 
auce puld to his daughter, as he considered her his legal dependent. /uiaior 
Order wv. Pate, 3805. 

Where two rival claimants for the proceeds of a life insurance contract 
threaten suit, a suit instituted by insurer to determine which is hiwfully 
entitled thereto, cannot constitute a waiver or ratification of an attempted 
change of beneficiary by insured prior to his death. Ibid. 
$ 37. Actions on Life Policies. 

Where the beneficiary of a life policy introduces in evidence the poliey and 
the admissions in insurer’s answer that it issued the policy, that insured was 
dead, and that plaintiff beneficiary had filed proper proof of death. plaintiff 
establishes a prin facie case. IMedgecoch ve Ins, Co., 688, 

Where the certificate of the coroner-plysician, filed by the beneficiary as 
part of the proof of death. states that insured committed suicide. which state- 
ment is denied by the beneficiary in her attached letter. the beneficiary is not 
bound by the statement in the certificate not executed by her, and such state- 
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ment does not constitute evidence offered by her in support of the affirmative 
defense of suicide set up by insurer in the beneficiary’s action on the policy. 
ibid. 

Insurer is not entitled to nonsuit upon affirmative defense unless plaintiff 
beneficiary’s own evidence establishes it. Jbid. 

Burden of proving that policy had not lapsed for nonpayment of premiums 
is on plaintiff beneficiary. Williams v. Ins. Co., 516. 

Evidence that insured was near-sighted held competent to show inability to 
pursue other occupations. Leonard v. fis. Ca., 151. 


§ 38b. Amount of Recovery Under Accident and Health Policies. 

Evidence held to warrant recovery for confining illness, Duke v. Assurance 
Corp., 682. 

8 41. Actions on Accident and Health Policies and Double Indemnity 
Clauses. 

The double indemnity clause in this policy of insurance provided that the 
benefits under this clause should be null and void if insured’s death should 
result from injuries inflicted intentionally by another person, Held: Insurer 
has the burden of proving facts bringing the case within the proviso. Warren 
vu. Pus, Co., 354. 

In action on double indemnity clause, instruction held erroneous as requir- 
ing insurer to prove third person intentionally killed insured. Jbid, 


§ 43. Vehicles Insured. 

Assured operated buses largely in another State and had no franchise in 
this State, but its buses were used in North Carolina on routes assigned 
another company, controlled by the same interests, which did have a franchise 
in this State. The policy taken out by assured had an endorsement attached 
thereto expressly providing insurance on its buses covered by the policy while 
engaged in the transportation of passengers for compensation in North Caro- 
lina. Plaintiff was injured while riding on a bus of assured in North Caro- 
lina. Held: Insurer will not be heard to deny liability on the ground that 
assured had no franchise to operate buses in North Carolina. Campbell tv. 
Casualty Co., 88, 

Repair to truck held not to make it a new truck or destroy its identity as 
truck insured. Anderson & Co. v. fis, Co., GT2. 


§ 44. Provisions Limiting Liability or Constituting Conditions Precedent 
Thereto. 

Evidence held to show that driver was proprietor of repair shop within 
noncoverage provision of liability policy. Hunt v. Casualty Co., 28. 

Ymployee riding pass ficl@ not within clause excluding employees while 
operating, maintaining, or using vehicle. Campbell vr. Casualty Co., 6A, 

Employee riding pass Ae?d not within clause excluding Hability to employees 
in course of trade or business of assured. Jbid, 

Policy held not to cover injury intentionally inflicted by person driving car 
with owner’s permission, and former verdict in action against insured. prop- 
erly interpreted, he7d not to estop insurer from setting up defense. Jackson 
vu. Casualty Co., 546. 


§ 49. Defense of Action by Insurer. 

Insurer defending action and paying its counsel and the judgments may not 
be held Hable for fees of additional counsel emploved by insured. AfcCabe v. 
Assurance Corp,, 18. 

Insured forced to defend action upon denial by insurer that truek was coy- 
ered by policy is entitled to recover reasonable amount necessary to defend 


action. Auderson & Co. v. Tits, Co., 672. 
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§ 50. Actions on Liability Policies. 


Evidence that insured gave notice of accident to insurer, and that insured 
was reasonably required to pay amount claimed to third person injured, held 


competent. 
cured by their subsequent introduction. 


Error, if any, in failing to introduce all riders in evidence held 


Anderson & Co, v. Ins, Co., 672. 


INTONICATING LIQUOR. 


§ 4b. Constructive Possession. 


Evidence that liquor was found in defendant’s home in room rented to third 


person held insufficient to be submitted to jury. 


S. v. Hanford, TA6. 


JUDGES. 


§ 2a. 


Rights, Powers and Duties of Regular Judges. 


The constitutional requirement that a judge shall reside in the district for 
Which he is elected confers no jurisdiction, and the resident judge, while not 
holding the courts of his district by assignment, exchange, or special commis- 
slon, has jurisdiction of matters pending in his district only when expressly 


conferred by statute. 


Collins v. Wooten, 359. 


JUDGMENTS. 


Ill. Judgments by Default 
9. Judgments by Default Final 
VI. Judgments on Trial of Issues 
17b. Conformity to Verdict and Plead- 
ings 
VII. Docketing and Lien 
19c. Docketing, Notice, and Lien 
21. Life of Judgment Lien 
VIII. Validity, Attack, and Setting Aside 
22. Procedure: Direct and Collateral At- 
tack 
For Surprise, Inadvertance, 


23. and Ex- 


26. Want of Jurisdiction 
IX. Conclusiveness of Judgment 
29. Parties Concluded 
X. Operation of Judgments as Bar to Sub- 
sequent Action 
82. In General 
XI, Assignment 
37. Rights and Remedies of Assignee 
. Payment and Discharge 
43. Rights and Remedies of Judgment 
Creditor (Right to issue execution 
see Execution) 


cusable Neglect 


S$ 9. Judgments by Default Final. 
Judgment on agreed statement of facts may not be rendered by default 
final as against those defendants failing to file answer. Merritt v. Inscoe, 526. 


§ 17b. Conformity to Verdict and Pleadings. 

Where the verdict establishes defendant’s indebtedness to plaintiff, but does 
not award interest, a judgment for the indebtedness with interest from the 
date the indebtedness was incurred is in excess of the verdict and will be 
modified to conform to the verdict. Parrish v. Hartman, 248. 

While the trial court has the power to set aside a verdict when he is of the 
opinion that it is not supported by the evidence or is against the weight of the 
evidence, C. 8., 591. he has no power to change or modify a verdict because 
in his opinion the jury made an error in computing the antount returned in 
their answer, and a new trial will be awarded upon appeal from a judgment 
rendered on the verdict as modified by the court. Edwards v. Upchurch, 249. 

It is within the prevince of the jury to allow interest, and where the verdict 
does not allow interest the judgment may not be enlarged to include interest. 
Davis uv, Doggett, 589. 

§ 19c. Docketing, Notice and Lien. 

Judgment was obtained against a single woman, but was docketed after her 
marriage and indexed in her maiden name. Thereafter she acquired property, 
which she subsequently sold to defendant. Defendant had knowledge of her 
maiden name, but failed to inform his lawyer who investigated the title. 
Held: Defendant having knowledge of the name of his grantor before her 
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marriage. took with notice of the prior judgment, since a search of the records 
under her maiden name would have disclosed the judgment, and the failure of 
defendant to impart his knowledge to his attorney cannot affect the rights 
of the parties. C. 8S., 618, 614. Henry v. Sanders, 239. 


§ 21. Life of Judgment Lien. 

An invalid allotment of homestead does not arrest the running of the statute 
of limitations, and the lien of judgments are lost after the lapse of ten years, 
notwithstanding the invalid allotment of homestead to the judgment debtor. 
Sanson v. Johnson, 3838. 


§ 22. Procedure: Direct and Collateral Attack. 
Where order appointing receiver is not void or irregular, sole remedy is by 
appeal. Nobles v. Roberson, 334. 


§ 28. For Surprise, Inadvertence and Excusable Neglect. 

A denial of a motion to set aside a judgment under C. 8., 600, will not be 
disturbed on appeal when there is neither allegation nor finding of a merito- 
rious defense, and the Supreme Court will not consider affidavits for the 
purpose of finding facts in motions of this sort. Cayton v. Clark, 874. 

Where the court finds that defendant in claim and delivery proceedings was 
in court when his attorney was allowed to withdraw from the case. and was 
told he would have to employ other counsel, and the case continued to the next 
term, the refusal of the motion made by himself and the surety on his replevin 
bond to set aside the judgment taken at the next succeeding term on the 
ground of mistake, surprise, and excusable neglect is properly refused. C. N., 
600. Baer v. McCall, 389. 


§ 26. Want of Jurisdiction. 

A judgment rendered by the clerk on a petition filed before him over which 
he has no jurisdiction, is void, and the proceeding will be dismissed on appeal. 
Rogers v. Davis, 35. 

An order entered by a resident judge while not holding courts in his dis- 
trict is void for want of jurisdiction and may be treated as a nullity. Collins 
v. Wooten, 359. 


§ 29. Parties Concluded. 

An insurer having entire control of the defense of an action against insured 
is bound by the judgment, even though it is not a party to the suit, and may 
not assert in a subsequent action that the injured person was not a passenger 
for hire when this issue is adversely determined against it in the former 
action. Campbell v. Casualty Co., 65, 

Ordinarily only parties and their privies are concluded by judgment. 
Meacham v. Larus Bros. Co., 646. 


§ 32. Operation of Judgments as Bar to Subsequent Actions in General. 

The four occupants of an automobile involved in a collision instituted, 
respectively, separate actions against the driver and the owner of the other 
car involved in the collision. Upon the trial of one of the actibns, all the 
occupants of the car being witnesses, a nonsuit was entered in favor of the 
defendant owner and the issue of negligence was answered by the jury in 
favor of the defendant driver. In the present action, defendants filed an 
amended answer alleging the disposition of the action tried, which allegations 
were admitted by the present plaintiff, and defendants moved to dismiss this 
action on the ground defendants should not be required to defend the several 
actions involving the same facts, and that plaintiff was barred or estopped by 
the judgment in the action tried. Held: The present plaintiff was neither a 
party nor a privy in the action tried. and a different set of facts might be 
developed in the present action, either by additional evidence or by the esti- 
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mate placed upon the evidence by the jury, and the motion to dismiss should 
have been denied. Meacham v. Larus Bros. Coa., GAG. 


§ 37. Rights and Remedies of Assignee. 

Prior assignee of judgment takes title unnffected by second assignment, 
even though second assigument is first reeorded. Jn re Wallace, 490. 

§ 48. Rights and Remedies of Judgment Creditor. 

Where the judgment debtor conveys realty after the docketing of the judg- 
ment and thereafter dies without assets, renl or personal. requiring the ap- 
pointment of an administrator, the judgment creditor may raaintain an action 
in the Superior Court against the grantee of the judgment debtor to foreclose 
his statutory lien, but he is not entitled to execution agains! the land. Flynn 
tv. Rumley, 25, 

JURY. 
§ 3. Challenges to the Poll, 

Defendants’ motion in arrest of judgment on the ground that only persons 
of the white rage sat in the trial jury, is Aeld properly denied upon the trial 
court’s findings that names of those qualified of the white and Negro races 
were im the jury box, that there was no racinl discrimination, and that the 
trial jurors were all accepted by defendants and the jury duly sworn and 
impaneled witheut objection or challenge by defendants. S&S. vr. Bell, 20. 

§ 8. Jury Polls and Special Venires. 

The trial judge has the discretionary power to issue a writ of venire facias, 
C. S.. 2338. instead of directing the jurors to be drawn from the jury box, 
and the court’s action in issuing the writ is net reviewable in the absence of 
abuse of discretion. WS. vr. Casey, 352. 


JUSTICES OF THE PEACE. 


§ 3. Civil Jurisdiction. (Appellate jurisdiction of Superior Court see 
Courts § 2d.) 

Where the evidence in an action against the proprietor 02 a lodging house 
fends to show that the proprietor wrongfully permitted a third person to take 
plaintiff’s personal property. valued at more than fifty dellars. out of the 
room rented by plaintiff. the action is founded solely in tort. and the justice’s 
court has no jurisdiction, and the rule that where an injury results from 
breach of some contractual duty. plaintiff may waive the tort and sue on the 
contract, has no application. Wells vc. West, 656. 


LABORERS’ AND MATERIALMEN’S LIENS. 


§ 4. Proceedings to Perfect in General. 

Materialman asserting lien under (. 8., 2487. is estopped from thereafter 
asserting lien under C. S., 24838. Lumber Co. rv. Perry, 713. 

§ 5a. Notice and Filing of Claim. 

Th an aetion against the owner to enforce a materialman’s lien, a demurrer 
should be sustained when the complaint fails to allege that at the time of 
giving notice there was money due the contractor by the owner, the statutory 
lien being available only before the owner shall have paid the contractor, 
C.OS,, 2487, 2488, 2442. Diron v. Ipock, 363. 

While the burden of proof is upon the owner to show that at the time of 
notice to him there was nothing due by him to the contractor, where the evi- 
dence affirmatively shows that there was nothing due. the owner’s motion to 
nonsuit is properly granted. Jbid. 
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LANDLORD AND TENANT. 


§ 2. Form, Requisites and Validity of Leases in General. 
Lease until owner should tear down property is void for uncertainty of 
duration, or at most creates tenancy at will, Rental Co. v. Justice, 023. 


§ 7. General Rules of Construction. 

Conversations, statements, and negotiations prior to the execution of the 
written contract are merged therein, and the parties are bound by the terms 
of the writing. Oj Co. v. Mecklenburg County, 642. 

The fact that a lease contract is prepared by lessor cannot have the effect 
of modifying its plain provisions when the lessee signs the contract, and there 
is no evidence that his signature was obtained. by fraud of misrepresentation. 
Ibid. 

By avreeing to a sublease of the property stipulating that the sublease 
should not in any way alter the terms of the lease, the landlord reserves his 
rights under the lease, and his agreement to the sublease cannot constitute a 
waiver by him of any of its terms. Jbid. 

§ 15c. Renewals and Extensions. 

After sale of leased lands and notice to lessee by purchaser, lessor has no 
authority to extend lease. Stemart vc. Thrower, d41. 

The fact that lessor suffered no damage by failure of lessee to give notice 
of intention to renew within the time stipulated in the lease does not consti- 
tute a waiver nor supply the requirement of notice as prescribed in the con- 
tract. Oi Co. v. Mecklenburg County, 642. 

Where lessee does not give notice of intention to renew as required by lease, 
he loses right to renew under the lease. Jbid. 


§ 17. Termination by Consent of Parties, 
*arties Aeld not to have intended cancellation of sublease on undisputed 
facts of this case. Aughes v. Long, 236. 


§ 19. Notice. 
Tenant at will is entitled to reasonable notice; tenant from month to month 
is entitled to seven days notice. Rental Co. v. Justice, 528. 


LARCENY. 
§ 1. Elements of the Crime. 

Where defendant takes personalty with consent of owner, he is not guilty 
of larceny in absence of fraud. ete. S. uv. Delk, 681. 

§ 6. Sufficiency of Evidence and Nonsuit. 

All elements of larceny must be established by sufficient competent evidence, 
and evidence that raises a mere suspicion, conjecture, or possibility is insuffi- 
cient to be submitted to the jury. S. v. Delk, 631. 

§ 8. Verdict and Judgment, 

Where defendant is charged with larceny of different articles of personalty 
in separate counts. a verdict of guilty of larceny of one of the articles of 
personalty constitutes an acquittal of the count charging larceny of the other 
article of personalty. S. v. Delk, 631. 


LIBEL AND SLANDER. 


I. Nature and Essentials of Cause of Ac- 4. Words Susceptible of Two Interpre- 
tion tations 
1. In General ® Publication 
2. Words Actionable Per Se IH. Actions 


3. Words Actionable Per Quod 10. Pleadings and Evidence 
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S$ 1. Nature and Essentials of Cause of Action in General, 

The three classes of libel are (1) publications obviously defamatory which 
ure termed libels per se, (2) publications susceptible of two interpretations, 
one defamatory and the other not, and (8) publications not obviously defama- 
tory, but which become so when considered in connection with innuendo, 
colloguium and explanatory circumstances, which are termed libels per quod. 
Flake v. News Co., 780. 

§ 2. Words Actionable Per Se. 

In determining whether a publication is libelous per se, the courts will con- 
sider the publication in the sense in which it would be naturally understood 
by ordinary men, and not as it might be understood by those of morbid imagi- 
nations or supersensitiveness. Flake v. News Co., T80. 

An unauthorized publication is libelous per se if it charges a person with 
having committed an infamous crime, or with having an infectious disease, 
or tends to subject him to ridicule, contempt or disgrace, or tends to injure 
him in his trade or profession. Jbid. 

Caricatures or other signs written or printed, as well as written words, may 
be libelous and actionable per se. Ibid. 

An unauthorized publication is libelous per se when, standing alone and 
stripped of any innuendo, it is susceptible of but one meaning, which would 
tend to disgrace and degrade the party or hold him up to public hatred, con- 
tempt or ridicule, or cause him to be shunned or avoided. and it is not neces- 
sary that the words charge the commission of a crime or the violation of law, 
or impute moral turpitude or immoral conduct. bid. 

When an unauthorized publication is libelous per se, malice and damage are 
presumed as a matter of law, even though no actual pecuniary loss is in fact 
suffered, and no proof of injury is required. Jbid. 

The evidence disclosed that by mistake the picture of plaintiff dressed in a 
bathing suit was published in a newspaper advertisemeut instead of the 
intended picture of a member of a vaudeville troupe, that the accompanying 
printing indicated that the person in the picture was a member of the troupe 
which was to stage a performance in the city, and that she recommended the 
bread manufactured by one of defendants for the preservation of a slim figure 
and for energy, and described her under the name of a member of the troupe 
as an “exotic red-haired Venus.” Held: The publication is not libelous per se. 
Ibid. 

Charge that plaintiff was dishonest and obtained goods without paying for 
them held not actionable per se. Ringgold v. Land, 369. 

§ 3. Words Actionable Per Quod. 

Allegations that defendant, in the presence of others, charged plaintiff with 
being dishonest and with getting goods and then not paying for them, and that 
defendant used other abusive and insulting language, are insufficient to charge 
words actionable per se, since words are actionable per se only when they 
charge a crime or indictable offense involving moral turpitude, or punishable 
by imprisonment. Ringgold v. Land, 369. 

In publications which are libelous per quod, the innuendc and special dam- 
ages must be alleged and proved. Flake v. News Co., 780. 


§ 4. Words Susceptible of Two Interpretations. 
Where words are susceptible of two meanings, only one of which is defama- 
tory, plaintiff must allege and prove defamation. Wright v. Credit Co., 8T. 
When an unauthorized publication is susceptible of two interpretations, one 
libelous and the other not, it is for the jury to determine under the circum- 
stances whether the publication is defamatory and was so understood by those 
who saw it. Flake v. News Co., 780. 
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§ 5. Publication. 

The publication of a libelous picture of plaintiff is sufficient to support a 
cause of action, and it is immaterial that the printed words tend to identify 
the picture as that of another person. Flake v. News Co., 780. 


§ 10. Pleadings and Evidence. 

Where words are not actionable per se, but are susceptible of two interpre- 
tations, one of which is defamatory, plaintiff must allege and prove defama- 
tion. Wright v. Credit Co., 87. 

Held: Complaint alleging words actionable per quod without allegation of 
special damages is demurrable. Ringgold v. Land, 369. 

When the publication complained of is not libelous per se and plaintiff does 
not allege or prove special damage or that a libelous construction was placed 
on the publication by those who saw it, defendants’ motions to nonsuit are 
properly granted, and it is unnecessary to consider whether the publication 
was libelous per quod upon plaintiff’s allegation and evidence tending to estab- 
lish that the publication was libelous when considered in connection with 
other facts and circumstances. Flake v. News Co., 780. 


LIFE ESTATES. 


§ 9f. Acquisition of Outstanding Title by Life Tenant, 

A life tenant, including a widow having a dower estate. may not acquire 
title adverse to the remaindermen by purchase at the foreclosure of a mort- 
gage on the lands, but holds title so acquired in trust for herself and the 
heirs, Creech v. Wilder, 162. 


LIMITATION OF ACTIONS. 


(Adverse possession of realty see Adverse Possession; acquisition of ease- 
ments by prescription see Easements § 3; life of judgment lien see Judg- 


ments § 21.) 
I. Statutes of Limitation II. Computation of Period of Limitation 
1. Nature, Construction, and Applica- 3. Accrual of Right of Action 
tion in General TV. Actions 
2. Limitations Applicable to Particular 16. Burden of Proof 
Actions 18. Sufficiency of Evidence, Nonsuit, and 
a, Actions Barred in Ten Years Directed Verdict 


f. Actions Barred in Two Years 


(Life of judgment lien see Judgments § 21.) 


§ 1. Nature, Construction and Application in General. 

Statutes of limitation never apply to the sovereign unless expressly named 
therein. Asheboro v. Morris, 331. 

Where a municipality elects to enforce the lien against land for paving assess- 
ments by action under C. 8., 7990, no statute of limitations is applicable. and 
the pleadings in this action are held sufficient to bring the action within the 
procedure under this statute. Jbid. 


§ 2a. Actions Barred in Ten Years. 

Instrument having word ‘seal’ printed in brackets after signature of maker 
is a sealed instrument not barred until ten years in absence of evidence that 
maker did not intend to adopt symbol as his seal. Allshbrook v. Walston, 225: 
Bank v. Jonas, 394. 

§ 2f. Actions Barred in Two Years. 


An action by a municipality to foreclose a certificate of sale of land for 
paving assessments is not barred until after twenty-four months from the 
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date of the certificate, C. S., 8037, and where the action is instituted within 
that time, and kept alive by the issuance of alias summons, the plea of the 
statute is bad. Asheboro v. Morris, 331. 


§ 3. Accrual of Right of Action. 

Heir’s right of action to set aside deed executed by ancestor for mental 
incapacity accrues upon death of ancestor. Cameron vt. Cameron, 674. 

Action for damages for wrongful foreclosure accrues upon conveyance of 
property by cestui who bought property at sale. Dearis v. Doggett, 589, 

§ 16. Burden of Proof. 

Where defendant pleads the statute of limitations, the burden is on plaintiff 
to show that the claim is not barred. Allsbrook +. Walston, 225. 

§ 18. Sufficiency of Evidence, Nonsuit and Directed Verdict. 

Introduction in evidence of instrument having word “seal’ printed after 
signature of maker is sufficient to show sealed instrument in absence of evi- 
dence by maker that he did not intend to adopt symbol as his seal, and 
directed verdict that instrument was not barred by three-year statute is with- 
out error. Alisbrook v. Walston, 225. 

The introduction in evidence of a note appearing on its face to be under seal, 
with deed of trust securing same referring to the note us a bond, without 
evidence on the, part of the maker that he did not intend to adopt the seal 
appearing upon the note, is sufficient fo support a directed verdict that the 
note is not barred by the three-year statute under the presumption arising 
from the evidence that the note was under seal. Bank v. Jonas, 30d. 

Where a wife signs a note with her husband on its face, she is presumed 
to be a maker, and where she does not offer evidence tending to rebut this 
presumption, or allege that she signed the note as surety, introduction in 
evidence of the note under seal is sufficient to support a directed verdict that 
the action on the note was not barred as to either by the three-year statute. 
Ibid. 

MANDAMUS. 


8 1. Nature and Grounds of Remedy. 

Ch. 116, sec. 7, Public Laws of 1919, does not impose lis bility on a county 
in its corporate capacity for damages to person or properry caused by dogs, 
a claim for such damage, when established under the statute. being payable 
only on order of the board of commissioners, and then only from moneys 
derived from the tax on dogs therein imposed, and meandanws will not lie 
against the county to compel payment of such damage upon allegation that 
its board of commissioners arbitrarily refused to appoint a jury to investigate 
the claim as required by the statute, plaintiff's remedy on the allegations 
being against the board of commissioners to compel them to act as required 
by the statute. Jfedlister vt. Yancey County, 208. 

§ 2b. Discretionary Duty. 

County has discretionary power to assume debt of school district and 
mandamus will not He to compel snueh assumption wher county has not 
assumed debt of other districts. East Spencer v. Rowan County, 425. 


MASTER AND SERVANT. 


I, The Relation WI. Employer’s Liability for Injuries to 
Td. Isiability of Third Person for Inter- Employee 
ference with Relationship 11. Nature and Extent of Liability 
H. Compensation of Employee 12. Emplovees of Independent Contractor 
9, Remedies of Employee against Em- 14a. Tools, Machinery, and Appliances 
ployer and Safe Place to Work 


17. Assumption of Fisk 
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IV. Liability for Injury to Third Persons 40. Injuries Compensable 
21b. Course of employment: Scope of a. Injuries Compensable in General 
Authority (In driving automobile b. Diseases 
see Automobiles s 24c) d. Whether Injury Results from 
22, Independent Contractors “Accident”’ 
238. Negligence or Wrongful Act of Ser- e. Whether Accident ‘‘Arises out of 
vant the Employment’’ 
v. da ada Employers’ Liability Act f, Whether Accident ‘‘Arises in the 
25. To what Cases the Federal Act Ap- Course of the Employment”’ 
plies 41. Amount of Recovery 
26, Construction; Decisions of Federal 42. Change of Condition and Review of 
Courts Controlling Award by the Commission 
27. Negligence of Railroad Employer 49. Original Jurisdiction of Commission 
28. Assumption of Risk and Superior Courts, and Exclusive- 
VII. Workmen’s Compensation Act ness of Remedy under the Act 
36. Validity of Compensation Act 52. Hearings and Evidence Before the 
37. Nature and Construction of Com- Commission 
pensation Act in General 55. Appeal and Review of Award 
38. Industries, Concerns, and Employers ad. Matters Reviewable 
Subject to the Act g. Disposition of Cause in Superior 
39. Who are Employees within Meaning Court on Appeal 
of the Act 


§ 7d. Liability of Third Person for Interference With Relationship. 

Employee at will may not maintain action against third person for procur- 
ing employer to demand resignation. MWirby v. Reynolds, 271. 

§ 9. Remedies of Employee Against Employer. 

Ividence held sufficient to support finding that plaintiff was to receive 
cComMMissions Ol all sales of real estate made in his district, although defendant 
introduced written statement signed by plaintiff stating plaintiff was to re- 
ceive commissions only on sales actually made by him, the conflicting evidence 
being for the trier of facts. Smith v. Land Bank, T9. 

8 11, Nature and Extent of Liability. 

“Svidence tending to show that the alleged employer suggested to plaintiff, 
as he was being lowered into a well he was employed in digging with block 
and tackle, that he take his foot out of a hook and place it on a block, and 
that as plaintiff did so his hand slipped on the rope he was holding and his 
foot slipped from the block, resulting in his fall to his injury, is held to show 
that the injuries were the result of an unavoidable accident and not caused 
by negligence. Wiley v. Olmstead, 98. 

Evidence that plaintiff was hurt while pushing lumber off a stack in the 
course of his employment when the measuring stick of a fellow employee 
struck him in the eye, is held insufficient to be submitted to the jury on the 
issue of the employer’s negligence in an action instituted in the Superior 
Court, negligence not being presumed from the mere fact of injury. Callahan 
v. Roberts, 228. 

§ 12. Employees of Independent Contractor. 

Contract in this case held to coustitute person agreeing to perform the work 
an independent contractor, and defendant could not be held liable for injury 
sustained by employee of the contractor in the performance of the work. 
Teague v. RL R., 33. 

§ 14a. Tools, Machinery and Appliances and Safe Place to Work in 
General, 

The evidence tended to show that plaintiff, in the course of his employment 
working with a crew putting new crossties under defendant’s tracks, was 
required to step across rails which had been jacked up in order to take out 
the old ties and replace them, that as he was walking across the jacked-up 
tracks holding one end of a crosstie, the rail dropped down on his foot, mash- 
ing it, and that the rail fell because the ‘jack was not under it right.” Plain- 
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tiff alleged that the “track was carelessly and negligently jacked up so that 
the jack was not under the rail as far as it should have been” for safety. 
Held: Under the allegations, the evidence, viewed in the light most favorable 
to plaintiff, was sufficient to have been submitted to the jury. Loftin v. R. R., 
590. 
§ 17. Assumption of Risk. 

Plaintiff's evidence tended to show that as he was walking across a track 
in the scope of his employment, the track, which had been jacked up in order 
to replace the crossties, fell and injured plaintiff’s foot. Held: Defendant’s 
contention that upon plaintiff’s own evidence, plaintiff assumed the risk as a 
matter of law, cannot be sustained, since the evidence does not justify the 
court in holding that the danger was so obvious and imminent that plaintiff 
realized, or by the exercise of due care could have realized the danger. Loftin 
v. BR. R., 595. 

§ 21b. Course of Employment: Scope of Authority. (Of agent see 
Principal and Agent § 10.) 

Respondeat superior appHes only when relation of master and servant is 

shown to exist as to the specific transaction. Liverman v. Cline. 48. 


§ 22. Independent Contractors. 

The owner of a truck agreed to furnish his truck with driver and helper 
and gas to deliver a truck load of tobacco sticks for defendant, a part of the 
load to be delivered at several places. At the place of the first delivery, 
defendant directed the driver as to the places where the balance of the load 
was to be delivered. Plaintiff, on invitation of the driver, rode on the truck 
from one place of delivery to another, and was injured as the truck was 
leaving the last place of delivery. Held; Defendant was interested only in 
the delivery of the tobacco sticks and exercised no control over the operation 
of the truck. and cannot be held Hable by plaintiff. Bass v. Wholesale Corp., 
202; 


§ 23. Negligence or Wrongful Act of Servant. 

Where a nonsuit is entered as to one defendant for that the evidence failed 
to show negligence on his part, the other defendant, sought to. be held on the 
principle of respondeat superior, is also entitled to dismissal, and plaintiff may 
not contend that the dismissal was erroneous solely as to the alleged emplover. 
Whitehead v. Elks, 97. 

Evidence held insufficient to show that loss by theft resulted from wrongful 
trespass by defendant’s employee. Catoe v. Baker, 520. 


§ 25. To what Cases the Federal Act Applies. 

Where it is admitted or established by verdict of a jury that a railroad 
employee was injured while engaged in his duties in interstate commerce, the 
netion to recover for such injuries is governed by the Federal Employers’ 
Liability Act. Patton v. R. R., 256. 


§ 26. Construction: Decisions of Federal Courts Controlling. 

In an action governed by the Federal Employers’ Liability Act. instituted 
in the courts of this State, the Federal decisions are controlling in the con- 
struction and operation of the act, but the rules of practice and procedure of 
this State will be followed. Batton v. R. R., 256. 

The Federal Employers’ Liability Act, being a humane and remedial statute, 
should be liberally construed. Jbdid. 


§ 27. Negligence of Railroad Employer. 
In an action under the Federal Emplovers’ Liability Act. the evidence will 
be considered in the light most favorable to plaintiff employee, and he is 
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entitled to every reasonable inference therefrom and every reasonable intend- 
ment thereon. #atton v. R. R., 256. 
Evidence held sufficient to be‘submitted to the jury on issue of negligence of 
railroad employer. Jbid. 


§ 28. Assumption of Risk. 

Employee does not assume risk of injury from negligence of employer. 
Batton v. R. R., 256. 

Question of assumption of risks held for jury upon the evidence in this 
ease. Ibid. 

Defendant’s exception to a portion of the charge on the question of assump- 
tion of risk is not sustained in this case, the charge on the issue being with- 
out prejudicial error when construed as a whole. Jdid. 


§ 36. Validity of Compensation Act. 
Compensation Act is valid. Lee v. American Enka Corp., 455. 


§ 37. Nature and Construction of Compensation Act in General. 

The North Carolina Workmen’s Compensation Act is a general statute. 
Miller v. Roberts, 126. 

The purpose of the Workmen’s Compensation Act is to afford employees an 
expeditious remedy to recover for injuries compensable under the act without 
regard to whether such injuries were caused by the negligence of the em- 
ployer. Lee v. American Enka Corp., 455. 

Compensation Act should be liberally construed to effectuate intent of 
Legislature. Borders v. Cline, 472; Doggett v. Warehouse Co., 599. 


§ 38. Industries, Concerns, and Employers Subject to the Act. 

All employers and employees not coming within those specifically excepted 
from the operation of the Workmen’s Compensation Act by sec. 14 of the act, 
are conclusively presumed to have accepted the provisions of the act and are 
bound thereby unless they give notice to the contrary in writing or print in 
apt time to the Industrial Commission. N. C. Code, 8081 (k), and where the 
facts admitted or agreed establish that defendant employer regularly employed 
more than five employees in its manufacturing plant, and that no notice of 
an election not to be bound by the act was given by defendant employer or 
plaintiff employee. the parties are bound by its provisions. Lee v. American 
Enka Corp., 455. 

§ 39. Who Are Employees Within Meaning of the Act. 

Deputies sheriff are not employees of sheriff within meaning of Compensa- 
tion Act. Borders v. Cline, 472. 

Deputies sheriff are not employees of the county, nor of the sheriff, within 
meaning of Compensation Act. Styers v. Forsyth County, 558. 


§ 40a. Injuries Compensable in General. 

An accidental injury is compensable under the Workmen’s Compensation 
Act only if the accident arises out of and in the course of employment, which 
is one resulting from a risk involved in the employment or incident to it, and 
which occurs while the employee is engaged in a duty which he is authorized 
to undertake and which is caleulated to further, directly or indirectly, the 
employer’s business. Hildebrand v. Furniture Co., 100. 

Under the Compensation Act injuries by accident arising out of and in the 
course of the employment are compensable regardless of whether the accident 
was the result of the employer’s negligence, but injuries not resulting from 
an accident arising out of and in the course of the employment, and diseases 
which do not result naturally and unavoidably from an accident are not com- 
pensable. Lee v. American Enka Corp., 455. 
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§ 40b. Diseases. 
uvidence held sufficient fo support finding that disease resulted naturally 
and unavoidably from accident. Doggett v. Warehouse Coa., 599. 


§ 40d. Whether Injury Results from ‘Accident.” 

Death of a fireman from heart failure brought on by excitement and ex- 
haustion in fighting a fire, is not the result of an accident within the meaning 
of the Workmen’s Compensation Act, C. S., 8Q81 (f). heat, smoke. excitement, 
and physical exertion being the ordinary and expected incidents of the employ- 
ment. Neely v. Statesville, 865. 

§ 40e. Whether Accident “Arises Out of the Employment.’ 

Injury caused by tornado doe, not arise out of employment. Walker v. 
Wilkins, Ine. 627: Marsh v. Bennett College, 662. 

§ 40f. Whether Accident ‘‘Arises in the Course of Employment.” 

Evidence held insufficient to support finding that accident arose in course 
of employment. Hildebrand v. Furniture Co., 100. 


§ 41. Amount of Recovery. 

Where partially disabled employee obtains other work, he is entitled only to 
60 per cent of difference between new wage and wage before disability. Saiith 
ue. Swift & Co., GOS. 

§ 42. Change of Condition and Review of Award by Conimission, 

Where partially disabled employee obtains another job, the conditions are 
“changed” within meaning of this section without showing change in physical 
condition of emplovee. Nmith vw. Swift & Co., 608. 

8 49. Original Jurisdiction of Commission and Superior Courts, and 
Exclusiveness of Remedy Under the Compensation Act. 

Ueld: The evidence, considered in the light most favorable to plaintiff, 
raises the presumption that the parties are subject te the Compensation <Act, 
C. S., SOQSI (i). (a). (an), Ok). and tends to show absence of notice of non- 
aceeptance by the employer, C. 8., SOS1 (1). and supports the court's judgment 
granting defendants’ motion to nonsuit for that the Inaustrial Commission 
has exclusive jurisdiction, C. S., SOSL (©). Miller rv. Roberts, 126. 

Where cause alleged is governed by Compensation Act. joinder of traus- 
feree of property of emplover does not prevent nonsuit. Loi, 

Where, in an action instituted in the Superior Court, the jury finds upon 
conflicting evidence that defendant emplover regularly emplocvved less than five 
emplovees, there being no contention that the employer and employees ‘pad 
voluntarily elected to be bound by the Compensation Act, C. S.. SOS1 (ib. (hb), 
judgment overruling defendant’s plea to dismiss on the ground that the action 
was within the exclusive jurisdiction of the Industrial Commission is without 
error. Young vt. ica Co., 248. 

An award by the Industrial Commission to the widow of an emploree 
excludes all other rights and remedies, and the administrator of the employee 
may not maintain an action against the emplover for wrongful death, and the 
fact that the injury resulted from negligence in the violation by the employer 
of a criminal statute does not alter this result. C. S.. SOSt (rr). Bright «. 
Motor Lines, 3884. 

Compensation Act excludes right of action at common law for injuries 
which are not compensable under the act. Lee v. American Buhka Corp... 455. 
§ 52. Hearings and Evidence Before the Commission, 

In determining whether au injury is compensable, the Theustrial Comumis- 
sion should consider the evidence before it in the Hight most favorable to 
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claimant, and claimant is entitled to every reasonable intendment thereon 
and every reasonable inference therefrom. Hildebrand v. Furniture Co., 100; 
Doggett v. Warehouse Co., 599. 
§ 55d. Matters Reviewable. 

The findings of fact of the Industrial Commission are conelusive on appeal 
only when supported by evidence, and the Superior Court has jurisdiction on 
appeal to review the evidence to determine as a matter of law whether there 
was any evidence tending to support the findings. Hildebrand uv. Furniture 
Co., 100. 

Finding that disease resulted naturally and unavoidably from accident heid 
conclusive when supported by evidence. De jett v. Warehouse Co., 599. 

Failure of Industrial Commission to reduce partial disability benefits upon 
reémployment of claimant is error of law and reviewable. Smith v. Swift & 
Co., 608. 

Finding that injury did not result from accident which arose out of employ- 
ment held conclusive when supported by evidence. Walker v. Wilkins, Lie., 
627; Marsh v. Bennett College, 662. 

§ 55g. Disposition of Cause in Superior Court. 

While Superior Court may remand proceedings for necessary findings, it is 
error to remand for immaterial findings when appeal may be determined by 
review of conclusions of law, Rankin v. Mfg. Co., 307. 


MONEY RECEIVED. 


§ 1. Nature and Essentials of Right of Action. 

Where a vendor denies any extension of the option sued on, and pleads the 
statute of frauds, he will not be permitted to retain moneys paid on the pur- 
chase price after the expiration of the option. Grant v. Brown, 39. 


MONOPOLIES. 


§ 2. Agreements and Combinations Unlawful. 

An agreement that a retailer should handle the products of a certain manu- 
facturer upon condition that the retailer should not sell like products of other 
manufaeturers within the same price range is held prohibited by C. &.. 25638 
(2), and unenforceable in our courts, and does not fall within C. 8., 2563 (6), 
permitting, in the absence of an intent to stifle competition, a contract grant- 
ing the seller an exclusive agency for a produet within a certain territory. 
Shoe Co. v. Department Store, 75, 

§ 3b. Rights and Remedies as Between Parties to Contract. 

Plaintiff sued on an open account, and defendant admitted the account and 
set up a counterclaim, alleging that plaintiff had breached its contract grant- 
ing defendant exclusive agency for the sale of plaintiff’s product, but defend- 
ant’s evidence established an unlawful agreement under which defendant was 
to sell plaintiff's produet upon condition that defendant was not to sell the 
products of plaintiff’s competitors, C. S., 2568 (2). Defendant contended that 
such unlawful agreement was unenforceable by the plaintiff only, for that the 
statute placed 2a penalty upon the seller and not upon the buyer. Held: In 
order for defendant to establish its counterclaim it had to make out its case 
by showing the iNegal contract, and the courts will not hear it in establishing 
such «ase, Shue Co. vr. Department Store, 75. 
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MORTGAGES. 
(Cancellation for fraud see Cancellation of Instruments) 
I. Nature and Essentials 382b. Advertisement and Notice 
2. Equitable Mortgages and Liens 384c. Assignment of Bid 
IV. Estates, Rights and Duties of Parties 35. Parties Who May Purchase 
18, Trustees a. Mortgagees or Trustees 
VI. Transfer of Mortgaged Property or of b. Parties in Fiduciary Relationships 
Equity of Redemption 39. Attack of Foreclosure 
23b. Debt Assumption Agreements c. Waiver of Fight to Attack and 
VIII. Foreclosure Estoppel 
30a. Right to Foreclose and Defenses in ad. Klection between Action for Dam- 
General ages and Su.t ta Set Aside 
32a. Execution of Power of Sale in Gen- e. Actions for Damages 
eral f. Actions to Set Aside 


§ 2. Equitable Mortgages and Liens. 

The owner of land divided it into nine tracts and deeded one tract to each 
of his nine children, reserving a life estate. Only the tracts conveyed to two 
of the children were encumbered, but the deed to each of the children pro- 
vided that the grantee therein should pay one-ninth of the mortgage indebted- 
ness remaining unpaid upon the death of the grantor. Each child accepted 
his deed and went into possession. Held: By accepting the deed each grantee 
became personally Hable for one-ninth part of the mortzgage indebtedness 
remaining unpaid upon the death of the grantor, even though the tract con- 
veyed to him was not included in the mortgage, and such liability constitutes 
a specific charge against the land in the nature of an equitable lien thereon, in 
accordance with the intent of the grantor as disclosed by the language used, 
construed in the light of the attendant facts. Raynor v. Raynor, 181. 

Absolute deed and contract by grantee to reconvey at option of grantors do 
not constitute equitable mortgage as matter of law. O’Briant v. Lee, 7938. 

Plaintiffs alleged and contended that the parties intended that the absolute 
deed executed by plaintiffs to defendant and defendant’s contract to reconvey 
at the option of plaintiffs upon the payment of a certain sum of money within 
a stipulated time, should constitute a mortgage. Defendant denied the allega- 
tion and contended to the contrary. Held: The action was not to reform or 
correct a written instrument, but the pleadings raised only an issue of fact as 
to the intention of the parties, and plaintiffs have the burden of proving the 
issue by the greater weight or preponderance of the evidence, and an instruc- 
tion placing the burden on plaintiffs to prove the issue by clear, strong and 
convincing proof is reversible error. Ibid. 


§ 18. Trustees. 
Where instrument does not empower trustee to sell, such power may not be 
implied from its other provisions. Realty Co. v. Lewis, 45. 


§ 23b. Debt Assumption Agreements. 

Where a grantee in a deed assumes and agrees to pay off the mortgage debt 
against the property as a part of the consideration for the conveyance of the 
lands, the grantee becomes personally liable to the mortgagor and to the mort- 
gagee, but such liability is limited, as to both of them, by szipulations in the 
debt assumption contract. Meredith v. Lee, 327. 

Liability of grantee to mortgagee held discharged under limitation in debt 
assumption contract upon payment of one-half of mortgage debt. Jbdid. 

§ 30a. Right to Foreclose and Defenses in General. 

An outstanding indebtedness is essential to support a trustee’s deed, and 
where the note is paid in full prior to foreclosure, the trustee’s deed conveys 
no title to the purchaser. Crook v. Warren, 93. 
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§ 32a. Execution of Power of Sale in General. 

The power of sale contained in a mortgage or deed of trust will be strictly 
eonstrued, and the power of sale must be clearly set forth and the contract as 
written must prevail. Realty Co. v. Lewis, 45. 

Where instrument does not empower trustee to sell, such power may not be 
implied from its other provisions. Ibid. 


§ 32b. Advertisement and Notice. 
Agreement to give trustors actual notice of foreclosure, made after execution 
of instrument, is void for want of consideration. Davis v. Doggett, 589. 


§ 34c. Assignment of Bid. 

While the last and highest bidder at a sale under a mortgage acquires no 
title until the expiration of the ten-day period, C. S., 2591, he is a preferred 
hidder and may assign his bid, but his assignee takes only such interest as he 
had. Creech v. Wilder, 162. 


§ 85a. Right of Mortgagee or Trustee to Bid in Property. 
Where person conducting sale bids in property as agent of cestui, trustors 
may treat sale as nullity. Davis v. Doggett, 589. 


8 35b. Parties in Fiduciary Relation to Owners of Equity. 

Where the last and highest bidder at a mortgage sale is in a position of 
trust in relation to the owners of the equity, so that if deed were made to her 
she would hold for their benefit, the assignee of her bid takes in the same 
relationship and holds the title in trust. Creech v. Wilder, 162. 


§ 39c. Waiver of Right to Attack and Estoppel. 

Conflicting evidence on issne of waiver and estoppel of trustors bringing 
action for damages for wrongful foreclosure, held properly submitted to the 
jury. Davis v. Doggett, 589. 


§ 39d. Election Between Action for Damages and Suit to Set Aside. 

Where purchaser at sale transfers land to innocent purchaser for value, 
trustors are remitted to action for damages for wrongful foreclosure. Davis 
v. Doggett, 589. 

§ 39e. Actions for Damages for Wrongful Foreclosure. 

Admission that purchaser obtained title precludes action for damages on 
ground that note was fully paid at time of sale. Crook o. Warren, 93. 

Action for damages for wrongful foreclosure held not to accrue until con- 
veyance by cestui to third person. Davis v. Doggett, 589. 

In an action for damages for wrongful foreclosure, the submission of an 
issue as to whether defendant cestui, who bought the property at the sale, 
transferred to innocent purchasers for value, is not error when the issue is 
raised by conflicting evidence. Jbid. 


§ 39f. Actions to Set Aside. 

Where a foreclosure is attacked for fraud for that the last and highest 
bidder was in a position of trust in relation to the owners of the equity, 
evidence of gross inadequacy of purchase price is competent on the issue of 
fraud, and evidence of the rental value is also competent on and relevant to 
equitable adjustment between the parties. Creech v, Wilder, 162. 

The cestui que trust bid in the property at the foreclosure sale of the deed 
of trust, and brought suit in ejectment against the trustor. The trustor 
admitted the execution of the notes and deed of trust and the record evidence 
established default in payment. The trustor relied solely upon alleged agree- 
ments with the cestui prior to the execution of the instrument, without 
alleging fraud or mistake. Held: The evidence of the alleged parol agree- 
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ments was properly excluded, and the sole issues presented were the title of 
plaintiff purchaser and its right to possession, and whether defendants were 
in unlawful possession, and plaintiff is entitled to peremptory instructions 
under the evidence. Home Owners’ Loan Corp, vt. Ford, 324. 


MUNICIPAL CORPORATIONS, 


(Municipal courts see Courts.) 


iif. Government, Officers and Agents 14. Defeets or Obstructions in Streets or 
11. Officers and Agents Sidewalks 
d. Civil Liability for Wrongful Acts 17. Condition and Wse of Parks and 
or Omissions Other Public Places 
gz. Compensation VHI. Public Improvements 
IV. Torts of Municipal Corporations 34. Enforcement of cuiens 
12. Exercise of Governmental and Corpo- XI, Claims and Actions against Municipal 
rate Powers Corporations 
13. Liability for Acts or Omissions of 46. Notice of Claim and Demand of Pay- 
Officers or Employees ment 


8 11d. Civil Liability for Wrongful Acts or Omissions. 

A person accepting office may not challenge the constitutionality of the 
statute under which he was elected in an action against him for official mis- 
conduct, or in an action to recover money received by him by virtue of his 
otfce, even though the statute under which he was elected is unconstitutional 
in prescribing ownership of property as a qualification of electors. Carolina 
Beach wv. Mints, 578. 

Sums of money received by a municipal commissioner in excess of his com- 
pensation as fixed by statute may be recovered by the municipality in an 
action against him and his bondsman, nor may recovery be defeated upon the 
ground that he was elected clerk by the board of commissioners, since such 
contract is void. nor upon the principal of quanti meruit for services ren- 
dered as such clerk. J0id. 


§$ tig. Compensation. 

A municipal officer is not entitled to receive any compensation for the per- 
formance of his duties as preseribed by statute in excess of fhe compensation 
stipulated in the statute. Carolina Beach v. Mints, 578. 

The commissioners of a town may not lawfully eleet one of their number 
clerk of the town, and contract to pay him for his services as such clerk, 
since such election and contract are void as being against public policy, nor 
may he claim compensation for acting as clerk upon the principal of quantum 
meruit, Lbid. 

§ 12. ixercise of Governmental and Corporate Powers in General. 

Municipality is not liable for negligent operation of police ear, since its 
operation is governmental function. Leiris 7. Hunter, 504. 

While municipalities may be held liable for injuries resulting from negli- 
gence in the construction of streets. and for negligence in failing to exercise 
due care to keep them in reasonable repair. a municipality may not be held 
linble for danger inherent in the original plan of construcrion of a street, 
either adopted by the municipality or ratified by it after its construction, 
since the adoption of a plan of construction is an exercise of a legislative, 
quasi-judicial, and discretionary function of the city. Alingenberg v. Raleigh, 
O49). 

Where a city constructs valley gutters across a street to take care of sur- 
face water, its later replacement of the original asphalt with cement and a 
lessening of the depth of the gutters will not be held a departure from the 
original plan of construction. Jbid. 
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§ 13. Liability for Acts or Omissions of Officers or Employees. 

City held not liable for injury inflicted by its truck driver while working on 
WPA project, the truck driver not being an employee of the city in the per- 
formance of the work. Shapiro v. Winston-Salem, 751. 

§ 14. Defects or Obstructions in Streets or Sidewalks. 

Municipalities are required to use due care to keep streets and sidewalks 
in reasonably safe condition for purpose for which they were constructed, and 
pedestrian may presume sidewalks are reasonably safe for pedestrians, Bell v. 
Raleigh, 518, but may not assume that streets are kept in reasonably safe 
condition for pedestrians, Oliver v. Raleigh, 465. 

Recovery for injuries caused by defect in sidewalk held not barred by con- 
tributery negligence as matter of law. Bell v. Raleigh, 518. 

A pedestrian stepping into a street other than at an intersection is required 
to use a higher degree of care for his own safety than when walking along the 
sidewalk, since he may not presume that the municipality has kept the street, 
at such place, in reasonably safe condition for pedestrians. Oliver v. Raleigh, 
465. 

Evidence held to show contributory negligence on part of pedestrian injured 
in fall on street, barring recovery as matter of law. Jbid. 

Municipality may not be held Hable for injury caused by danger inherent 
in plan of construction of streets. Alingenberg v. Raleigh, 549. 

§ 17. Condition and Use of Parks and Other Public Places. 

Judgment of nonsuit affirmed on authority of White v. Charlotte, 211 N. C., 
186. White v. Charlotte, 539. 

§ 34. Enforcement of Liens. 

An action to enforce the lien against property for paving assessments is 
not barred in three years from maturity of the installments, since C. S., 441 
(10), relates to individuals and not to the sovereign power. Asheboro v. 
Morris, 331. . 

An action by a municipality to foreclose a certificate of sale of land for 
paving assessments is not barred until after twenty-four months from the 
date of the certificate, C. S.. 8037, and where the action is instituted within 
that time, and kept alive by the issuance of alias summons, the plea of the 
statute is bad. Jbdid. 

Where a municipality elects to enforce the lien against land for paving 
assessments by action under C. 8., 7990, no statute of limitations is applicable, 
and the pleadings in this action are held sufficient to bring the action within 
the procedure under this statute. Jbid. 

In this suit to foreclose lien for street assessments, defendants offered in 
evidence receipts issued by the clerk of the town acknowledging payment in 
full. Plaintiff municipality offered evidence that the receipts were given by 
the clerk without authority, in exchange for notes, which transaction did not 
constitute payment, C. 8., T9777. Held: Defendants did not admit that the 
receipts were given in exchange for notes, and the introduction of the 
receipts in evidence established prima facie payment entitling defendants to 
the submission of the issue to the jury. under appropriate instructions, and 
a directed verdict for plaintiff municipality is error. Jaylorsville v. Moose, 
379. 

§ 46. Notice of Claim and Demand of Payment. 

Allegation that claimant had made demand for payment of municipal inter- 
est coupons at full value on city manager under Plan D held insufficient alle- 
gation of demand upon “proper municipal authorities” as required by C. S., 
1330. Nevins v. Lexington, 616. 
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NEGLIGENCE. 


(Negligence of railroad companies see Railroads § 9, of municipal corporations 
see Municipal Corporations, Title IV; negligence in operation of automo- 
biles see Automobiles, Titles IIJ, IV, V: negligent injury to servant see 
Master and Servant, Title III: negligent injury of third person by servant 
see Master and Servant, Title IV; negligence in processing food see Food.) 


I, Acts or Omissions Constituting Negli- III. Contributory Negligence 


gence 11. Of Persons Injured in General 
2, Sudden Peril and Emergencies IV. Actions 
3. Dangerous Substances and _  Instru- 17. Burden of Proof 
mentalities 1%. Sufficiency of Evidence and Nonsuit 
4, Condition and Use of Lands and a. On Issue of Negligence 
Buildings b. On Issue of Contributory Negli- 
d. Invitees gence 
Ii. Proximate Cause ec. Res [psa Loquitur 
6. Joint and Concurrent Negligence ad. Nonsuit fcr Intervening Negli- 
10. Last Clear Chance gence 


20. Instructions 


§ 2. Sudden Peril and Emergencies. 

An instruction that the law does not require a person to exercise the same 
degree of judgment in a sudden emergency as in ordinary conditions, but only 
that he exercise that degree of care which an ordinary prudent man, con- 
fronted by similar circumstances, would exercise, is Iecld without error. 
Bullock v. Williams, 118. 


§ 3. Dangerous Substances and Instrumentalities. 

The operator of a mine is liable for damage caused by negligence in the 
use of unsafe or unnecessarily violent explosive material, or by the careless 
management of materials in common use. Sparks v. Products Corp., 211. 

In an action to recover for damage caused by mining operations, the evi- 
dence may render it competent and material for the jury to consider whether 
it was defendant’s custom to give notice before setting off a blast, and whether 
such notice was given before the explosion causing injury. Jbid. 

Evidence that defendant mining company’s agent discovered that dynamite 
had been put in a blasting hole without his knowledge or direction, and that 
without investigating the other blasting holes that had been drilled, he further 
loaded. wired, and fired them, without notice to nearby property owners, and 
that the explosion therefrom was exceptionally violent and caused large rock 
to be thrown through the roof of plaintiffs’ house, is held sufficient to be sub- 
mitted to the jury on the issue of defendant’s negligence. Ibid. 


8 4d. Invitees. 

Kvidence that plaintiff, a customer in a store, was struck and injured while 
standing with her back to a row of shelves, by a sack of flour which fell from 
a2 shelf about eight or ten feet high when an employee attempted, with the 
aid of a hooked stick, to pull a sack of flour off the shelf for another customer, 
without warning plaintiff, is held sufficient to take the case to the jury on the 
issue of negligence, and defendant store company’s motion to nonsuit and 
request for peremptory instructions were properly refused. Proper v. Tea Co., 
393. 


§ 6. Joint and Concurrent Negligence. 

Where one driver negligently hits pedestrian and second driver negligently 
runs over her while lying prostrate on street, both are liable as joint tort- 
feasors. Lewis vu. Hunter, 504. 

§ 10. Last Clear Chance. 

Where issue of contributory negligence is answered in negative, affirmative 
answer to issue of last clear chance becomes harmless surplusage. Lewis v. 
Hunter, 504. 
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§ 11. Contributory Negligence in General. 

It is not necessary that contributory negligence be the sole proximate cause 
of the injury in order to bar recovery, it being sufficient for this purpose if it 
is one of the proximate causes. Lee v. R. R., 340. 

Contributory negligence is negligence on the part of plaintiff concurring and 
codperating with defendant’s negligence to produce the injury, and negligence 
and contributory negligence do not essentially differ. Pearson v. Luther, 412. 
§ 17. Burden of Proof. 

Burden of proving negligence is on plaintiff, burden of proving contributory 
negligence is on defendant. Pearson v. Luther, 412. 


§ 19a. On Issue of Negligence. 

Evidence held sufficient for jury on issue of negligence in mining operations. 
Sparks v. Products Corp., 211. 

§ 19b. On Issue of Contributory Negligence. 

Defendant is entitled to a nonsuit on the ground of contributory negligence 
where plaintiff’s own evidence establishes contributory negligence, but con- 
tributory negligence must be a proximate cause of the injury to bar recovery, 
and where more than one inference can be drawn from the evidence as to 
whether plaintiff was guilty of contributory negligence, or whether such con- 
tributory negligence was a proximate cause of the injury, the issue is for the 
jury. Pearson v. Luther, 412. 

§ 19c. Res Ipsa Loquitur. 

Ordinarily, the doctrine of rcs ipsa loquitur does not apply when all the 
facts causing the injury are known and testified to by the witnesses. and the 
doctrine does not apply to the skidding of an automobile on the highway. 
Clodfelter v. Wells, 823. 

§ 19d. Nonsuit for Intervening Negligence. 

Motion to nonsuit on ground of intervening negligence of codefendant is 
properly refused where evidence shows injury was result of concurrent negli- 
gence. Lewis v. Hunter, so. 

§ 20. Instructions. 

Charge. construed as whole, held not objectionable as putting burden on 

issue of negligence on defendant. Bullock v. Williams. 118. 


PARENT AND CHILD. 


§ 5. Liability of Parent for Support of Minor Children. 

Minor children may not maintain action against father for past support 
furnished by another. Bryant v. Bryant, 6. 

Minor children may maintain action against their father to compel him to 
provide for their future support. Jbid. 

§ 8. Injuries to Child. 

Parent's right of action for loss of services of child abates upon death of 
child. the sole remedy in such case being action for wrongful death by admin- 
istrator, (. S.. 160. the father’s right to share in the reeovery being a matter 
between him and the administrator. White v. Charlotte, 539. 


PARTIES, 
(Misjoinder of parties and causes see Pleadings § 2.) 


So 1. Parties Who May or Must Sue. 
Nontmetubers nuiy not maintain action fo restrain eleetric membership cor- 
poration from making contract with power compauy relating to power lines, 
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PARTIES—Continued. 
since noumembers are not entitled to service from electric membership corpo- 
ration, and are therefore unaffected by its contracts and have no standing in 
court. Bailey v. Light Co., T68. 


PARTITION. 
§ 1. Right to Partition. 

Devisees In common may exchange deeds so that each may hold their share 
in severalty, and provision of the will giving one of the devisees the right to 
have the land remain undivided so long as she remained single is a right she 
may waive by executing the deeds. Natterficild v. Stewart, TA48. 

§ 5. Procedure, Hearings and Evidence. 

Where defendant in partition proceedings denies the allegations in the peti- 
tion that petitioner is a tenant in common with defendants and: seized of an 
undivided fee simple interest in the land, but does not pleid sole seizin, pefti- 
tioner is not required to prove title as in an action in ejectment. and peti- 
tioner’s record evidence, (. S.. 17638. is held sufficient to ke submitted to the 
jury upon the sole issue of whether petitioner is a tenant in common with 
defendants in the land. Talley v. Murchison, 200, 

Where defendants in partition proceedings filed answer pleading sole seizin, 
the proceeding becomes in effect an action of ejectment. Higgins v. Higgins, 
219. 

In such ease plaintiff may attack deed set up in answer without alleging 
its invalidity. Jbid. 

§ 6. Decrees: Actual Partition or Sale. 

The court found that a partition of the land could not be made without in- 
jury to the parties, and that sale of the land would be more advantageous to 
them than division, and ordered the lands sold for partition, C. S.. 3283. Held: 
The findings supported by competent evidence sustained the order of sale for 
partition. Talley v. Murchison, 205. 

§ 9. Parol Partitions. 

Where tenants in Common have the land surveyed pursuant to a parol parti- 
tion, and a plat made thereof, and divided, and each goes into possession of 
the part allotted to him, claiming same in severalty. the partition is good as 
among the tenants unless the statute of frauds be invoked and relied on as a 
defense, and as strangers may not take advantage of the statute, as to them 
each tenant is the sole and unconditional owner of his part. Roberts v. Ins. 
Co., 1. 

§ 13. Operation and Effect of Partition by Parties. 

Deeds executed by tenants in common among themselves to effect partition 
are not deeds of bargain and sale and do not convey title. Martin cv. Bundy, 
437. 

PAYMENT. 


8 11. Sufficiency of Evidence of Payment. 
Introduction of reeeipts in evidence establishes prima facie payment. taking 
issue to the jury. Taylorsville v. Moose, 379. 


PHYSICIANS AND SURGEONS. 


§ 15e. Sufficiency of Evidence of Negligence or Malpractice. 

Evidence held sufficient to overrule nonsuit on question of negligence of 
physician in permitting plaintiff to leave hospital in serious physical condition. 
Gower wv. Davidian, 172. 
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PHYSICIANS AND SURGEONS—Continued. 


§ 15f. Causal Connection Between Treatment and Injury and Measure 
of Damages. 
Evidence held insufficient to show causal connection between injury and 
negligence of physician. Gower v. Davidian, 172. 
Evidence he/id insufficient to show causal connection between treatment and 
physical condition complained of. Davis v. Pittman, 680. 


PLEADINGS. 
(In particular actions see particular titles of actions. ) 
I. The Complaint ¥. Amendment of Pleadings 
2. Joinder of Causes 22, Allowance of Amendment by Court 
I¥. Demurrers 23. Amendment after Decision on Ap- 
13. For Failure of Complaint to State peal 
Cause of Action VII. Motions Relating to Pleadings 
16. For Misjoinder of Parties and Causes 27. Motions for Bill of Particulars or 
19. Time of Filing Demurrer and Waiver that Allegations be Made Definite 
of Right and Certain 
20. Office and Effect of Demurrer 29. Motions to Strike Out 


§ 2. Joinder of Causes. 

This action was instituted by creditors of a corporation to set aside a deed 
of the corporation to a third person and a deed of trust executed by such third 
person. upon allegations that the corporation’s deed was void as to creditors, 
and against another individual. a kinsman of the grantee in the deed, upon 
allegation that he agreed to pay the indebtedness of the corporation upon 
consideration of the cancellation and delivery to him of notes held by the 
stockholders, which notes were secured by the real estate owned by the cor- 
poration. Held: Properly joined. Daniels v. Duck Island, 90. 

Separate and distinet causes of action by different plaintiffs against different 
defendants may not be joined. Wilkesboro v. Jordan, 197. 

Action to set aside deed as being fraudulent as to creditors held improperly 
joined with action against grantor’s administrator for maladministration of 
of estate. Vollers Co. v. Todd, 677. 


§ 15. For Failure of Complaint to State Cause of Action. 

Upon a demurrer to the complaint on the ground that it fails to state a 
cause of action, (. S.. 511 (6). the pleadings will be liberally construed in 
favor of the pleader with a view to substantial justice between the parties, 
Cc. 8.. 585, and the demurrer will not be sustained unless the complaint is 
wholly insufficient. Airby v. Reynolds, 271: Cox uv. Jenkins, 667. 


§ 16. For Misjoinder of Parties and Causes. 

Demurrer for misjoinder of parties and causes held properly overruled in 
this case. Danicls v. Duck Island, 90. 

Demurrer for misjoinder of parties and causes held properly sustained in 
this case. Wilkesboro v. Jordan, 197; Vollers Co. v. Todd, 677. 


§ 19. Time of Filing Demurrer and Waiver of Right. 

All grounds for demurrer are waived by failure to file demurrer in apt 
time, except demurrers for want of jurisdiction and for that complaint fails 
to state cause of action. Gurganus v. McLaiwheorn, 397. 


§ 20. Office and Effect of Demurrer. 

Upon demurrer, the allegations of the pleading will be taken in the light 
most favorable to the pleader, and the demurrer will not be sustained unless 
the pleading is wholly insufficient. Midgett v. Nelson, 41: Kirby v. Reynolds, 
271. 

A demurrer admits facts properly alleged, but not conclusions of law. 
Kirby v. Reynolds, 271. 
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§ 22. Allowance of Amendment by Court. 

The trial court has broad power to allow amendments to pleadings and 
process, C. 8., 547, but such power does not extend to amendments which sub- 
stantially change the cause of action. Clevenger v. Grover, 18. 

Amendment of process and pleading by inserting correct name of defendant 
held properly allowed under facts of this case. Ibid. 

Upon appeal from the clerk’s order denying a motion to vacate plaintiff’s 
attachment, the Superior Court, in denying defendants’ motion, has ample 
power to allow plaintiff to amend the complaint and affidavits. Mechins v. 
Game Preserves, 96. 

In summary ejectment brought by rental agent, court may allow amendment 
making owner party plaintiff. Rental Co. ve. Justice, 528. 

§ 23. Amendment After Decision on Appeal. 

Party may apply for permission to amend after certification of judgment 

of Supreme Court. Ragan v. Ragan, T7538. 


§ 27. Motions for Bill of Particulars or That Allegations Be Made Definite 
and Certain. 
Defendant desiring more certain and definite statement should make motion 
therefor under C. 8S., 5387. Coz v. Jenkins, 667. 
Court must consider application for bill of particulars in its discretion, and 
may not rule thereon aS a matter of law. Tickle v. Hobgood, 762. 


§ 29. Motions to Strike Out. (Review of, see Appeal and Error § 40b.) 

In a legislative disbarment proceeding, a motion to strike from the com- 
plaint allegations relating to matters occurring prior to the effective date of 
ch. 210, Public Laws of 19338, is too late when not made until after the jury 
has been impaneled. C. 8., 537. In re West, 189. 


PRINCIPAL AND AGENT. 


§ 6. Compensation of Agent. 

Evidence held sufficient to support finding that plaintiff was to receive com- 
missions on all sales of real estate. made in his district, although defendant 
introduced written statement signed by plaintiff that he was to receive com- 
missions only on sales actually made by him, the conflicting evidence being 
for the trier of facts. Smith wv. Land Bank, T9. 

§ 7. Evidence and Proof of Agency. 

Declarations of an alleged agent are incompetent to prove the fact of agency. 
Hildebrand v. Furniture Co., 100. 

§ 10. Wrongful Acts of Agent. 

A principal is liable for the torts of his agent when expressly authorized, 
or when committed within the seope of his employment and in furtherance 
of his master’s business, and therefore within his implied authority. or when 
‘atified by the principal. Snow rv. DeButts, 120. 

The test to determine whether a wrongful act of an agent comes within his 
implied authority is whether the agent is aeting within the scope of his 
employment and is about his master’s business, attempting to do what he was 
employed to do. and the intent or motive of the agent to secure a benefit for 
his employer or to protect his property is not controlling. bid. 

Acts done by the agent outside the seepe of his employment, irrespective of 
intent, or which are done for the agent's own purpose and in consummation of 
his personal desire, are not within his implied authority. and the principal 
may not be held Hable therefor in the absence of ratification. bid, 

In determining whether an aet is within the implied autoaority of an agent, 
there is a marked distinction between an act done for the surpose of protect- 
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PRINCIPAL AND AGENT—Continued. 
ing the principal’s property, or recovering it back, and an act done for the 
purpose of punishing an offender for an offense already committed. Ibid. 
Evidence held insufficient to show that general manager had implied author- 
ity to assault plaintiff. Jbid. 


§ 12. Ratification and Estoppel. 
Acceptance and use of goods and signing replevy bond held to ratify agent’s 
execution of conditional sales contract. Payne-Farris Co, v. Kuester, 545. 


PRINCIPAL AND SURETY. 
(Liability on Administration bonds see Executors and Administrators. ) 


§ 5a. Liability on Bonds of Public Officers. 
Officer and surety are liable for Sums received by officer in excess of salary. 
Carolinu Beach v. Mintz, 578. 


PROCESS. 


§ 3. Defective Process and Amendment. 

The trial court has broad power to allow amendments to pleadings and 
process, C. 8., 547, but such power does not extend to amendments which 
substantially change the cause of action. Clevenger v. Grover, 18. 

Amendment of process and pleading by inserting correct name of defendant 
held properly allowed under facts of this case. Ibid. 


§ 5. Service by Publication. 

While a substantial compliance with C. S., 484, will suffice for service by 
publication, the statutory affidavit must aver that defendant cannot be found, 
after due diligence, in the State, and this must be made to appear to the 
satisfaction of the court. and an ayerment that defendants are nonresidents, 
or that summons was duly issued and returned by the sheriff with endorse- 
ment, “Defendant. after due diligence and search, cannot be found in the” 
county, is insufficient, and service of process by publication based upon such 
affidavit is void, and the court obtains no jurisdiction over the person of 
defendant by such service. Denton v. Vassiliades, 518. 

§ 7d. Service on Local Agent of Foreign Corporation, 

Person regularly employed in making collections in this State is agent for 
foreign corporation for purpose of service of process under C. 8., 483 (1). 
Mauney v. Luzier’s, Inc., 684. 

§ 14. Grounds and Essentials of Right of Action for Abuse of Process. 

Use of criminal process to collect civil debt constitutes abuse of process. 
Ledford v. Smith, 447. 

Complaint held sufficient to state cause of action for abuse of process under 
authority of Ledford +. Smith, ante, 447. Cox v. Jenkins, 667. 


PUBLIC OFFICERS. 
§ 4b. Rule Against Holding Two Public Offices. 

Municipal officer is not entitled to receive any compensation for performance 
of statutory duties in excess of that stipulated in the statute, nor may he be 
elected to hold additional office and receive compensation for such additional 
services. Carolina Beach v. Mints, 578. 

§ 4c. Effect of Accepting Two Public Offices. 

Effect of accepting another publie office in contravention of Constitution is 

to vacate first office. Jn re Burnes, 735. 
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PUBLIC OFFICERS—Continued, 
§ 5. Duties and Authority. 

Public officers leasing public property may not waive a provision of the lease 
under which the lease may be terminated when the property may be leased 
to others for a higher rental. Oi] Co. v. Mfecklenburg County, 642. 

§ 7a. Liability for Malfeasance, Misfeasance or Nonfeasance. 

In action for misfeasance, officer may not challenge constitutionality of 

statute under which he was elected. Carolina Beach v. Mints, 578. 


RAILROADS. 
§ 9. Accidents at Crossings. 

Evidence held to show contributory negligence as matter of law in driver’s 
colliding with flat car standing at crossing. Lee v. R. R., 340. 

Hvidence that defendant railrond company failed to give timely warning of 
the approach of its train to a grade crossing on its main line by signals or 
lowering the gates maintained at the crossing. or otherwise, is sufficient to 
be submitted to the jury on the issue of negligence. Bulloch v. R. R.. 760. 

Where the gates maintained by a railroad company at a grade crossing are 
raised, the traveling publie may assume that the crossing is clear and that 
they may enter the crossing in safety, but person entering crossing must use 
due care for own safety notwithstanding fact that gates are raised. TJbid. 

Pedestrian struck at crossing feild barred by contributory negligence in 
failing to look in direction from which train approached. Bullock v. R. R., 
760. 

Whether intestate was guilty of contributory negligence in failing to stop 
before entering crossing held for jury. Preddy v. Britt, 719. 


RAPE. 


§ 8. Sufficiency of Evidence and Nonsuit. 

Evidence in this prosecution to the effect that defendant obtained carnal 
knowledge of prosecutrix against her will by threatening to kill her with a 
knife is held sufficient to be submitted to the Jury on an indictment charging 
rape, Nou. Caldicell, 484. 


RECEIVERS. 


§ 8. Proceedings and Appointment of Receiver. 

An order appointing a receiver after due notice to the insolvent. in a cause 
pending in a court having jurisdiction of the parties and subject matter, and 
directing the receiver to take possession of insolvent's property, which order 
is filed in compliance with statute in the county in which the insolvent 
resides and the property is situate, C. 8S., T24, 722, is not void, and if erroneous, 
may be attacked by the insolvent only by perfecting an appeal therefrom. 
Nobles v. Robeson, 384. 


RECEIVING STOLEN GOODS. 


§ 2. Knowledge and Felonious Intent. 

Charge that defendant would have guilty knowledge if he reasonably be- 
lieved or knew goods to be stolen ficld error. S. wv. Afiller, 361. 
8 6. Sufticiency of Evidence and Nonsuit. 

Circumstantial evidence in this case held sufficient to be submitted to the 
jury on the charge of receiving stolen goods. S. cr. Conner, 668. 
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REFERENCE. 


§ 9. Duties and Powers of Court in General Upon Review in Consent 
Reference. 
Upon appeal to the Superior Court in a consent reference, the trial judge 
has the power to make his own findings of fact upon matters presented by 
exceptions. Dent v. Mica Co., 241. 


§ 13. Right to Jury Trial Upon Review of Compulsory Reference. 

Appellant in compulsory reference waives right to jury trial by failing to 
demand it separately under each of his exceptions to finding of fact, and by 
failing to tender issue thereon. Gurganus v. MeLawhorn, 397. 


§ 14. Duties and Powers of Court Upon Review in Compulsory Reference. 

In compulsory reference, where jury trial is not preserved by appellant, 
court must pass separately upon each exception, and may affirm, modify, or 
set aside report. Gurganus v. McLawhorn, 397. 


REFORMATION OF INSTRUMENTS. 


(Action to have deed and contract to reconvey declared a mortgage see 
Mortgages § 2.) 
§ 3. Mutual Mistake. 
Where incorrect description is incorporated in deed by mutual mistake of 
parties, deed may be reformed. VYopp v. Aman, 479. 


§ 11. Issues and Verdict. 

In a suit for reformation, an issue whether the clause sought to be inserted 
by plaintiff was omitted from the deed “by mutual mistake or by the fraud 
of grantee” is defective as being in the alternative, and on appeal from judg- 
ment entered on an affirmutive answer thereto a new trial will be awarded, 
since the verdict is uncertain and establishes neither proposition with defi- 
niteness. Kdge v. Feldspar Corp., 246. 


§ 7. Pleadings. 

Where defendants contend that the contract as written failed to express the 
agreement between the parties, defendants must clearly allege the facts con- 
stituting fraud or mutual mistake relied upon. Home Owners Loan Corp, v. 
Ford, 324. 


REMOVAL OF CAUSES. 


§ da. Determination of Whether Controversy Is Separable. 

Whether an action is separable is to be determined by the allegations of the 
complaint, and where the complaint states a joint cause, the action is not 
removable even though it may be later determined upon the trial that plaintiff 
is not entitled to recover from the parties jointly. Fadwards v. R. R., 61. 

Complaint in this case held to state joint cause, and nonresident defendant’s 
motion to remove was properly denied. Edicards v. R, R., 61; Hall v. Stone 
Co., 254; Allen uv. Stone Co., 255, 


ROBBERY. 
§ 3. Sufficiency of Evidence. 
Evidence identifying defendant as perpetrator of crimine fAcid sufficient to be 
submitted to the jury. S. v. Murph, 494. 


SCHOOLS. 


§ 3. Establishment, Enlargement and Alteration of School Districts. 
Legislature had power by general act to provide for redistricting territory 
of several counties for school purposes. Moore v. Board of Education, 499. 
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SCHOOLS—Continued, 
8 6. State Supervision and Control. 
Legislature retains control over agencies for maintenance? of constitutional 
school term. Moore v. Board of Education, 499. 


§ 8. District Boards and Officers. 

County board of education has no jurisdiction over or duty in respect to 
maintenance of schools in special charter district. East Spencer v. Rowan 
County, 425. 

§ 14. Selection of School Sites. 

County board of education has discretionary power to select school sites in 
each legally constituted district. foore v. Board of Education, 499. 

8 32. Assumption of Bonds or Indebtedness by County. 

County has diseretionary power to assume special charter district debt 
incurred for constitutional school term, but mandamus will not Hie to compel 
such diseretion when county has no assumed debt of other districts. Hast 


- 
i. 


Spencer v. Rowan County, 425. 
SEDUCTION. 


§ 1. Definition and Elements of the Offense. 

The essential elements of the statutory offense of seduction are (1) seduc- 
tion, (2) promise of marriage, (8) innocence and virtue of the prosecutrix. 
S. vc. Brewington, 244. 

§ 8. Requisites and Sufficiency of Supporting Testimony. 

By provision of the statute. C. S., 4839, there must be evidence of each of 
the essential elements of seduction, independent of the testimony of prosecu- 
trix, in order to sustain a conviction. WS. v. Brewington, 244. 

Held: Nonsuit should have been granted for failure of supporting evidence 
as to Jnnocence and virtue of prosecutrix. Ibid. 


SHERIFFS. 


§ 1. Appointment and Qualification. 

A sheriff occupies a constitutional (Art. IV, sec. 24) public office, and a 
sheriff takes office, not by contract, but by commission subject to the power of 
the Legislature to fix fees and compensation for which the Constitution does 
not provide. Borders v. Cline, 472. 

§ 2. Deputies sheriff. 

A sheriff may appoint deputies to perform the ministerial duties of his 
office, a2 general deputy having authority to execute all the ordinary duties of 
the office of sheriff. and a special deputy being anthorized to perform a specific 
act, and functions of deputies sheriff are of a public character, and their fees 
fixed and paid as prescribed by statute and not by the sheriff. Borders v. 
Cline, AT2. 

Deputy sheriff is appointee of sheriff, who acts in his stead in ministerial 
matters, and is hot agent or employee of sheriff. Styers v. Forsyth County, 
soS. County has no control over deputies sheriff under general laws; as to 
whether salary deputies, under ch, 451, Public-Local Laws of 1929, are em- 
plovees of the county, quare. Ibid. 


STATUTES. 
(Table of statutes construed see page 986.) 


§ 2. Constitutional Inhibition Against Passage of Special Acts. 

Ch. 562, Public Laws of 1988, is public act relating to school districts and 
does not come within inhibition of Constitution against passage of special 
act changing boundary of school district. Moore v. Board oj Education, 499. 
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§ 5a. General Rules of Construction. 

The title of an act may be called in aid of its construction. Styers v. 
Forsyth County, 558; Dyer v. Dyer, 620. 

The heart of a statute is the legislative intent. Dyer v. Dyer, 620; Supply 
Co. v. Mazrwell, Comr, of Revenue, 624. 

Where a statute uses words having a well known sense in the law, the words 
will be given that sense in construing the statute. C. 4. T. Corp. v. Marwell, 
Conr., 803. 


§ %. Effective Date of Statutes. 

As a general rule, statutes framed in the present tense will be construed to 
apply not only to conditions existing at the time of their enactment, but also 
to conditions arising thereafter. In re Barnes, 735. 


§ 8. Criminal Statutes. 

The rule that a criminal statute must be strictly construed does not mean 
that a criminal statute should be construed stintingly or narrowly, but that it 
may not be extended by implication or equitable construction beyond the scope 
of the language employed. S. v. Whitehurst, 300. 


§ 10. Repeal by Implication and Construction. 

A public-local law applicable to a particular county or municipality is not 
repealed by a subsequently enacted public law, State-wide in its application, 
on the same subject matter. unless repeal is expressly provided for or arises 
by necessary implication. Rogers v. Davis, 35. 

Where two statutes are in irreconcilable conflict, the statute which was first 
enacted must give way to the later enacted statute to the extent of the con- 
flict. the Jast expression of the legislative will in the matter being the law. 
Guilford County v. Estates Administration, Inc., 653. 


TAXATION. 
i @ Requirements, Restrictions, and Validity 27. levy and Assessment of Corporate 
2. License and Privilege Taxes Franchise Taxes 
38. Limitation on Tax Rate and Increase 28. Levy and Assessment of Inheritance 
of Debt Taxes 
4, Necessary Expenses 29. Levy and Assessment of Income 
5. Public Purpose Taxes 
I¥. Property Exempt from Taxation 30. Levy and Assessment of Sales Taxes 
19. Property of State or Political Sub- VII. Actions to Determine Validity of Levy 
divisions of Taxes or Issuance of Bonds 
V. Levy and Assessment 3’a. Actions to Enjoin Issuance of Bonds 
23. Regulations and Construction of Tax IX. Sale of Property fer Taxes 
levying Statutes in General 40>. Forcelosure of Tax Sale Certificates 


§ 2c. License and Privilege Taxes. 

Ch, 116, secs. 1 and 2, Public Laws of 1919, imposing a privilege tax on the 
ownership of dogs is valid and constitutional, and is made applicable to 
Yancey County by ch. 318. Public Laws of 1929, which repealed ch. 84, Public 
Laws 1923. N. C. Code, 16738. 1684 (b). MedAlister v. Yancey County, 208. 


§ 3. Limitation on Tax Rate and Increase of Debt. 
Vote is not necessary for issuance of county bonds to refund township bonds 
constituting valid existing debt of county. Thonpson v. Harnett County, 214. 


§ 4. Necessary Expenses. 

What are necessary expenses of a county or municipality within the mean- 
ing of the Constitution is a question of law for the courts. Palmer v. Hay- 
wood County, 284. 

Defendant county proposed to issue bonds to construct an annex to its 
county hospital, to be used principally for the care of the indigent sick of the 
county, without submitting the question to a vote. Held: The building of an 
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TAXNATION—Continued, 
annex to the county hospital is not a necessary expense of the county within 
the meaning of Art. VII, sec. 7, of the Constitution of North Carolina, and 
plaintiff taxpayer is entitled to an order restraining the issuance of the bonds. 


lbid. 
§ 5. Public Purpose. 

Taxes may be levied only for a public purpose. Art. V, see. 3, of the 
Constitution of North Carolina. Palmer v. Haywood County, 284. 


§ 19. Property of State or Political Subdivisions. 
Property acquired by State and held for benefit of Veterans’ Loan Fund is 
exempt from taxation. Weaverville v. Hobbs, Comr., 684. 


§ 23. Regulations and Construction of Tax Levying Statutes in General. 
That regulation issued by Commissioner of Revenue is repugnant to former 
regulation under prior statute does not affect validity of ruling. Supply Co. 
v. Maxicell, Comr. of Revenue, 624. 
Fact that certain construction would yield more revenue is not germane to 
Constitution. Ibid. 


§ 27. Levy and Assessment of Corporate Franchise Taxes, 

The words “doing business” in this State, as used in statutes imposing a 
corporate franchise tax, are to be broadly construed, and while an isolated 
business transaction is not sufficient to bring 2 corporation within the mean- 
ing of such statutes, a corporation comes within the statute if it transaects 
within the State a substantial part of the business it was organized to perform. 
C. H. T. Corporation v. Maricell, Comr., 803. 

Plaintiff corporation held “doing business” in this State within meaning of 
statutes levying franchise tax. Ibid. 

The ownership of property for the purpose of computing the amount of 
corporate franchise taxes means the ownership of any valuable right in prop- 
erty, and not necessarily the ownership of the fee simple. Ibid. 

Plaintiff corporation held the owner of lands in this State for purpose of 
computing corporate franchise tax, Ibid. 

§ 28. Levy and Assessment of Inheritance Taxes. 

The right to receive rents from property devised in trust creates an equita- 
ble interest in the beneficiaries in the corpus of the property, and inheritance 
taxes are properly apportioned among them in accordance with their respeetive 
interests therein. WVWarorell. Comr. of Revenue, ve. Waddell, 572. 

§ 29. Levy and Assessment of Income Taxes. 

Rents received by beneficiary under terms of will from property devised in 
trust is not bequest deductible from net income. Magrieell, Comr. of Revenue, 
v. Waddell, 572. 

The suceessive Revenue Acts show the clear intent of the Legislature, in 
the general plan of taxing all income, to tax incomes from trust estates to the 
trustee if such income is not distributable during the tax year, and to the 
beneficiary, if distributed or distributable during the tax year. Ibid, 

§ 30. Levy and Assessment of Sales Taxes. 

Sale of plumbing and heating equipment to plumbing and heating contractor 
is retail sale taxable at 3 per cent. Supply Co. ve Marwell, Comr. of Revente, 
624. 

§ 38a. Actions to Enjoin Issuance of Bonds. 

Action to restrain issuance of bonds is properly dismissed when not insti- 

tuted in time allowed by statute. Jones v. Alamance County, 603. 
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§ 40b. Foreclosure of Tax Sale Certificates. 

The foreclosure of a tax sale certificate is a remedy in the nature of an 
action to foreclose a mortgage, C. S., 8087, and must be instituted in the county 
where the Jand, or some part thereof, is situated, C. S., 468. Guilford County 
vu. Estates Administration, Inc., 6538. 


TORTS. 


(Particular torts see particular titles of torts; torts by persons in particular 
relationships see Master and Servant, Municipal Corporations, Corpora- 
tions. ) 


§ 8a. Fraud in Procuring Release. 
Evidence held properly submitted to the jury on the issue of whether 
release was obtained by fraud. Preddy v. Britt, 719. 


§ 8d. Rights of Parties Upon Setting Aside of Release. 
Where release is set aside for fraud, consideration should be deducted from 
damages assessed by jury. Preddy v. Britt, 719. 


TRESPASS. 


8 4. Encroachment of Buildings and Structures. 

Construction of wharf so as to interfere with plaintiff's riparian rights held 
trespass. O’Neal v. Rollison, 83. 
§ 7. Evidence and Nonsuit, 

Evidence held insufficient to show that loss by theft resulted from wrongful 
trespass by defendant’s employee. Catoe v. Baker, 520. 


§ 8. Damages. 

The measure of damages for wrongful trespass upon realty in cutting and 
removing timber is the difference in the value of the land immediately before 
and after the trespass. Owens v. Lumber Co., 133. 


TRIAL. 
(Trial of criminal prosecutions see Criminal Law, Title VIII.) 
II. Order, Conduct, and Course of Trial a. In General 
7, Argument and Conduct of Counsel c. Instructions on Burden of Proof 
V. Nonsuit 30. Conformity to Pleadings and Evi- 
22, Office and Effect of Motions to Non- dence 
suit 32. Requests for Instructions 
b. Consideration of Evidence on Mo- 33. Statement of Contentions and Objec- 
tions to Nonsuit tions Thereto 
c. Nonsuit in Favor of Party Hav- 86. Construction of Instructions and Gen- 
ing Burden of Proof eral Rules of Review 
23, Contradictions and Discrepancies in VIII. Issues and Verdict 
Plaintiff's Evidence 37. Form and Sufficiency in General 
24. Sufficiency of Evidence to Overrule X, Motions after Verdict 
Nonsuit 47. Motions for New Trial for Newly 
VI. Directed Verdict Discovered Evidence (In Supreme 
27, Directed Verdict In Favor of Party Court see Appeal and Error s 47a) 
Having Burden of Proof 49, Motions to Set Aside as against 
VII. Instructions Weight of Evidence 


29. Form Requisites and Sufficiency 


§ 7. Argument and Conduct of Counsel. 

Whether counsel should be permitted to comment on failure of party to 
take stand to refute personal charges held in discretion of court. York v. 
York, 695. 

§ 22b. Consideration of Evidence on Motion to Nonsuit. 

Upon motion to nonsuit, all the evidence tending to support plaintiff’s cause 

of action is to be considered in the light most favorable to him, and he is 
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entitled to every reasonable intendment thereon and every reasonable inference 
therefrom. Leonard v. Ins. Co., 151; Pearson v. Luther, 412; Preddy v. Britt, 
719: York v. York, 695. 

On defendant’s motion to nonsuit, only the evidence favorable to plaintiff 
will be considered. Gower v. Davidian, 172. 

§ 22c. Nonsuit in Favor of Party Having Burden of Proof. 

While the burden of proof is upon the owner to show that at the time of 
notice to him by a materialman there was nothing dune by him to the con- 
tractor, where the evidence affirmatively shows that there was nothing due, 
the owner’s motion to nonsuit is properly granted. Dixon v. Ipock, 368. 

Where plaintiff makes out a prima facie case, a nonsuit may not be granted 
upon defendant’s evidence in support of an affirmative defense, a nonsuit upon 
an affirmative defense being permissible only if plaintiff’s own evidence estab- 
lishes such defense as a matter of law. Hedgecock v. Ins. Co., 638. 


§ 23. Contradictions and Discrepancies in Plaintiff's Evidence. 

Contradictory statements by plaintiff in his examination ina chief and in his 
cross-examination does not warrant the granting of deferdant’s motion to 
nonsuit, it being for the jury to determine Which version of the faets they 
will believe. Gunn v. Taxi Co., 540. 

Discrepancies in plaintiff’s own evidence do not warrant granting of nonsuit. 
Lumber Co. v. Perry, 7138. 

§ 24. Sufficiency of Evidence to Overrule Nonsuit. 

If diverse inferences may reasonably be drawn from the evidence, some 
favorable to plaintiffs and others favorable to defendant, the cause shonid be 
submitted to the jury for final determination. Jn re West, 189. 

Ordinarily, the evidence should be submitted to the jury when, viewed in the 
light most favorable to plaintiff, it is sufficient in any aspect to support plain- 
tiff’s cause of action. Lumber Co. v. Perry, 718. 


§ 27. Directed Verdict in Favor of Party Having Burden of Proof. 
Where defendant’s evidence or admissions do not establish plaintiff’s cause, 
directed verdict for plaintiff is error. Yaylorsville v. Moose, 379. 
8 29a. Form, Requisites and Sufficiency of Charge in General. 
A charge will be sustained when, considered as a whole, it embodies the law 
applicable to the essential features of the case, Bullock v. Williams, 113. 


§ 29c. Instructions on Burden of Proof. 

Charge, construed as whole, Acid not objectionable as putting burden on 
issue of negligence on defendant. Bullock v. Williams, 118. 

Charge held for error in placing burden of proof on defendant. Williams 
av. Ins. Co., 516, 
§ 30. Conformity to Pleadings and Evidence. 

Where there is no allegation or evidence that defendant driver failed to give 
a warning signal required of him by the statute under the circumstances, it is 
error for the court to charge the law requiring the giving of such signal, since 
the court is required to charge the law arising upon the evidence, C. S., 564. 
Farrow v. White, 376. 

Instruction held for error in submitting elements of damage not supported 
by allegation and evidence. Young v. Levin, 755. 
§ 382. Requests for Instructions. 

A party desiring more specific instructions on subordinate features of the 
charge must aptly tender request therefor. Owens v. Lumber Co., 138. 
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Party desiring more specific instructions should aptly tender request there- 
for, and request made over two hours after commencement of argument is not 
made in apt time. Lewis v. Hunter, 504. 

§ 33. Statement of Contentions and Objections Thereto. 

Statement of contentions not based upon evidence introduced at trial con- 
stitutes reversible error. Smith v. Hosiery Mill, 661. 

Inadvertence in the statement of the contentions of the parties and the 
evidence supporting them must be brought to the court’s attention in apf time 
to afford opportunity for correction. Sorrells v. Decker, 251. 


§ 36. Construction of Instructions and General Rules of Review. 

A charge will be construed as a whole and an exception to the charge will 
not be sustained when, so construed, it is without prejudicial error. Bullock 
v. Williams, 118; Batton v. R. R., 256. 


§ 37. Form and Sufficiency of Issues in General. 

Where issues submitted afford opportunity to present all phases of case to 
jury, exception thereto will not be sustained. Lewis v. Hunter, 504; Price 
a. Asking, 5838. 

Two distinct propositions, to which different answers might be returned, 
should not be submitted to the jury in one issue, and where such propositions 
are submitted in the alternative in one issue, an affirmative answer thereto is 
fatally defective for uncertainty and ambiguity. Edge v. Feldspar Corp., 246. 

While a verdict will be interpreted with reference to the pleadings, evidence, 
admissions of the parties, and charge of the court, an affirmative answer to an 
issue embodying two separate propositions in the alternative cannot be made 
definite by such interpretation. Jbid. 

Verdict will be interpreted in light of allegations and evidence. Jackson 
a. Casualty Co., 546; Ledford v. Smith, 447. 

§ 47. Motions for New Trial for Newly Discovered Evidence. 

Motion for new trial for newly discovered evidence must be made at trial 
term, unless continued by consent, and consent to continuance for hearing of 
motion to set aside for errors does not constitute consent for continuance for 
motion to set aside for newly discovered evidence. Riddle v. Honbarrier, 528. 


§ 49. Motions to Set Aside as Against Weight of Evidence. 
Trial court may set aside verdict, but has no power to change or modify the 
verdict as returned by the jury. FHdwards v. Upchurch, 249. 


TRUSTS. 


§ 15. Acts and Transactions Creating Resulting or Constructive Trusts. 
Widow assuming to pay mortgage indebtedness in her report as adminis- 
tratrix is in position of trust for heirs. Creech v. Wilder, 162. 


USURY. 
§ 2. Contracts and Transactions Usurious. 
A sum paid an independent broker by the borrower to cover costs, commis- 
sion, and expenses in securing the loan, does not perforce render the loan 
usurious. ns. Co. v. Smathers, 40. 


VENDOR AND PURCHASER. 


§ 18. Payment of Purchase Price. 

Evidence held to disclose that option was not exercised according to its 
terms, and purchaser could not recover for ejectment by vendor’s grantee. 
Grant v. Brown, 39. 
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VENDOR AND PURCHASER—Continued. 
§ 24. Recovery of Purchase Money Paid. 
Where a vendor denies any extension of the option sued on, and pleads the 
statute of frauds, he will not be permitted to retain moneys paid on the pur- 
chase price after the expiration of the option. Grant v. Brown, 39. 


VENUE. 
§ la. Residence of Parties, 
BHvidence held sufficient to support finding that plaintiff’s residence was in 
county in which action was instituted. Howard v. Coach Co., 201. 


§ 1b. Executors and Administrators. 

Denial of motion to remove action brought by administratrix in county of 
her residence affirmed on authority of Laicson uv. Langley, 211 N. C., 526. 
MeLean v. Gas Co., 548. 

Action against administrator to foreclose tax sale certificate must be insti- 
tuted in county where land is situated and motion to remove to county of 
administrator’s qualification. Guilford County v. Estates Administration, Inc., 
653. 

§ 3. Actions Involving Realty. 
Action against administrator to foreclose tax sale certificate must be insti- 


tuted in county in which land is situated. Guilford County v. Estates Admin- 
istration, Inc., 653. 


§ 8b. For Convenience of Parties or Witnesses. 

A motion for change of venue for convenience of witnesses and to promote 
the ends of justice is addressed to the sound discretion of the trial judge, and 
his action thereon is not reviewable upon appeal except upor. abuse of disere- 
tion. Howard v. Coach Co., 201. 


WATERS AND WATERCOURSES. 


§ la. Nature, Determination and Extent of Riparian Rights. 

Where the shore line is substantially straight, the riparian rights of adjoin- 
ing landowners along a navigable stream are to be determined, not by extend- 
ing the side property lines in a straight line to the channel, but by drawing 
lines from the end of the side property lines perpendicular to the shore line 
to the channel. O’Neal v. Rollinson, 83. 

The grantee of land bounded by a nonnavigable river or creek has riparian 
rights in such waters to the center thereof. Dunlap v. Light Co., 814. 

Riparian rights of landowners along a nonnavigable stream is a right insep- 
arably attached to the soil itself, and each has an equal and common right to 
the reasonable use of the water for any purpose which does not materially 
affect the rights of others, the right of each to such use being the same as the 
right of other riparian owners in like circumstances, but what is a reasonable 
use for farming cannot be compared with what is a reasonable use for manu- 
facturing or power purposes, Ibid, 


§ 1b. Obstructing and Interference With Enjoyment of Riparian Rights. 

Where a riparian owner of land along a navigable stream erects a wharf 
which extends several feet beyond his riparian ownership, and to that extent 
interferes with the adjoining owner’s right of access to navigable waters, the 
wharf constitutes a continuing trespass and the adjoining landowner is 
entitled to a mandatory injunction for the removal of the part which inter- 
feres with his riparian rights. O’Ncal v. Rollinson, 83. 
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§ 2. Diminishing and Accelerating Flow. 

Right of riparian owner to natural, undiminished flow of stream is qualified 
by rights of other proprietors to reasonable use of waters. Dunlap v. Light 
Co., 814. 

Riparian owner using stream for power purposes has the right to diminish 
flow to extent reasonably necessary for this purpose. Jbdid. 

The burden rests upon a lower proprietor to prove alleged unlawful, wrong- 
ful or unreasonable use of the waters of a stream by an upper proprietor. 
Ibid. 

What constitutes reasonable use of the waters of a nonnavigable stream by 
an upper proprietor is a question of fact for the jury to determine in accord- 
ance with the nature and size of the stream. the object. importance, nature 
and necessity of the use, and the manner and occasion of its exercise, and it 
is only when there is no evidence tending to show an unreasonable use that 
the question is one for the court. Jbdid. 

Evidence held insufficient to show unreasonable use of waters of stream 
by power company. Ibid. 

§ 3. Diversion and Pollution. 

A lower riparian owner has a cause of action against an upper proprietor 
for any pollution or substantial diversion of the waters of the stream. Dunlap 
v. Light Co., 814. 


WILLS. 
I, Nature and Requisites in General c. Vested and Contingent Interests 
1. Definition and Defeasible Fees 
II. Contracts to Convey f. Devises with Power of Disposi- 
5. Actions on Contracts to Convey tion 
IX. Construction and Operation 84, Designation of Devisees and Legatees 
31. General Rules of Construction 35. Conditions and Restrictions 
32, Determination of Whether Land is 36. General and Specific Legacies 
Taken by Descent or Purchase 88. Restduary Clauses 
33. Estates and Interests Created 46. Nature of Title and Rights of De- 
a. In General yvisees and Legatees 


b. Rule in Shelley’s Case 


8 1. Definition. 

A will is the duly expressed mind of a competent person as to what he 
would have done after his death with those matters and things over which 
he has the right of control and disposition. Richardson v. Cheek, 510. 


§ 5. Actions on Contracts to Convey. 

Where contract to devise is void under statute of frauds, party performing 
services in reliance thereon may recover upon quantun. meruit. Price v. 
Askins, 588. 

§ 31. General Rules of Construction. 

A will should be construed from its four corners to effectuate the intent of 
the testator as expressed in the instrument. Barco v. Owens, 30; Hampton 
v. West, 315. 

Cardinal rule for construction of wills is to effectuate intent of testator as 
gathered from instrument as a whole. Richardson v. Cheek, 510. 

Each clause should be harmonized and given effect, if possible, without vio- 
lation of general intent as gathered from entire will. Jbid. 

Since the intent and purpose of no two testators can be exactly alike, each 
will must be separately construed to effectuate the particular intent and 
purpose therein expressed. Ibid. 

§ 32. Determination of Whether Land Is Taken by Descent or Purchase. 


Where devise is to M., and should he leave no children the land to go to 
named remaindermen, creates defeasible fee in M., which becomes absolute 
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upon his death leaving children him surviving, and M.’s children take as his 
heirs and not as purchasers under the will. Merritt v. Inseoe, 526. 


§ 38a. Estates and Interests Created in General. 

A devise will be construed to be in fee simple unless a contrary intention 
plainly appears from the language of the instrument. Barco v. Owens, 30. 

The rule that a general devise will be construed to be in fee, C. S., 4162, 
applies only when the language employed by testator fails to show a clear 
intent to convey an estate of less dignity. Hampton v. West, 315. 

While ordinarily a general devise with power of dispositior vests the fee in 
the first taker, the rule does not apply where the power of disposition, as to 
part of the estate at least. is limited to disposition by will, with provision 
for the vesting of the estate undisposed of by will in named beneficiaries. 
Thid., 

The terms “loan” and “lend,” when used in a will, are to be interpreted as 
“give” or “devise.” unless it is manifested that the testator intended otherwise. 
Aller wo Hewitt, 367. 

§ 33b. Rule in Shelley's Case. 

A devise to one for life with limitation over to his hetrs in fee conveys a fee 
simple under the rule in Shelley's ease, which is a rule of law and not of 
construction, and the rule applies when the intent is apparent to convey the 
fee in remainder to the heirs, and is unaffected by a further limitation over. 
Allen v. Hewitt, 367. 

A devise to F. “for his use and benefit during his natural life and at his 
death to go to his heirs in fee simple forever; and I further will and direct 
that the said land... shail return into and make a part of the surplus 
of my estate to be disposed of by my executor as directed in my will” is held 
to convey the fee simple to F. by operation of the rule in Shelicy’s case, and 
the subsequent provision that the lands should return into the estate, to be 
disposed of by the executor as directed, is void as being repugnant to the fee. 
Lbid. 


§ 338c. Vested and Contingent Interests and Defeasible Fees. 

Absolute devise will not be divested by subsequent clause expressing desire 
for disposition after death of devisee. Barco v. Oirens, 30. 

A devise to certain beneficiaries with provision that upon their death with- 
out issue the lands should go to M., the testator’s son, and should M. leave no 
child, the land to be divided among named remaindermen, “and in ease of 
their death, their children to this heir same.” is held, upon the death of the 
first named beneficiaries without issue, to create a defeasible fee in M.. which 
is made absolute upon his death with children him surviving. Merritt v. 
Inscoe, 526. 

The devise in this case was to testator’s daughter-in-law fer life, remainder 
over to the children of testator’s son, the life tenant’s husband. The daughter- 
in-law died leaving one child of the marriage her surviving, and her husband 
subsequently remarried. Held: The takers of the remainder are to be deter- 
mined as of the date of the death of the life tenant and the termination of 
the life estate, and only those in esse as of that time are entitled to take, and 
the child of the life tenant takes a fee simple in the property upon her death 
to the exclusion of any children her husband may have by his second wife. 
Mosley v, Anott, 601. 

The law favors the early vesting of estates. and aS a general rule a re- 
mainder over to a class after a life estate vests immediately upon the death of 
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the testator, unless a contrary intent appears from the will. Weill v. Weill, 
764; Satterfield v. Stewart, 748. 

The will in question provided that testator’s wife should have the income 
from his property, real and personal, for life, and at her death all her indebt- 
edness should be paid, and the property divided equally among testator’s 
sister and brothers, or their heirs. Held: The remainder over to the class 
vests upon the death of testator and not upon the death of the life tenant. 
Weill v. Weill, 764. 

Devise held to vest in testator’s daughters at time of death of testator and 
not as of time of death of life tenant. Satterfield v. Stewart, 748. 


§ 33f. Devises With Power of Disposition. 

A devise with power of disposition ordinarily vests the fee in the devisee, 
but this rule does not apply when the power is limited to disposition by will, 
with provision for the vesting of the estate undisposed of in named bene- 
ficiaries. Hampton v. West, 315. 

§ 34. Designation of Devisees and Legatees. 

Devise to “heirs” will be construed as to “children” in absence of contrary 

intent expressed in instrument. Jfoseley v. Knott, 651. 


§ 35. Conditions and Restrictions, 

The right of a devisee in common to have the land remain undivided so 
long as she should remain single, is a personal right which she may waive or 
surrender. Satterfield v. Stewart, 748. 
$ 36. General and Specific Legacies. 

Bequest held specific bequest of articles of personalty and money for life, 
and legatee was entitled to possession of corpus. Collett v. Farnan, 346. 


§ 38. Residuary Clauses. 

After directing the payment of debts and providing for certain specific lega- 
cies, the will in question directed that the remainder of the money be divided 
between testatrix’ sisters and brothers, or their children. and by later item 
provided that one of the sisters should have for her lifetime only certain 
enumerated articles of personalty “and money if any are to come back to my 
estate.” Held: The later item does not constitute a residuary bequest to be 
enjoyed by persons in succession. Collett v. Farnan, 346. 

The will in this case provided for the payment of funeral expenses and just 
debts out of the first moneys coming into the hands of the executors, then 
made several devises covering all the real estate and required the devisees to 
pay designated amounts to the estate, and from the sum thus accumulated, 
directed a number of legacies to be paid in cash, and then contained a residu- 
ary clause directing that the “remainders of my estate, if there be any, is to 
be equally divided between” named sons, and that ‘all of my personalty is to 
go to” another son. Held: The “remainders of my estate” referred to the 
remainder of the sums paid to the estate by the devisees, and the legacy “of 
all my personalty” referred only to personal chattels owned by the testator. 
Richardson vu. Cheek, 510. 

§ 46. Nature of Title and Rights of Devisees and Legatees. 

Where devisees take a vested remainder in common, subject only to the 
right of one devisee to have the land remain undivided so long as she remained 
single, the remaindermen may exchange quitclaim deeds among themselyes so 
that they may hold their respective interests in severalty, and the personal 
right of the devisee to have the Jand remain undivided is surrendered by 
executing the quitclaim deeds. Satterfield v. Stewart, 748. 
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CONSOLIDATED STATUTES AND MICHIE’S CODE CONSTRUED. 
(For convenience in annotating. ) 


Secs. 59, 60. Heirs have no personal liability for debts of estate, but take 
realty subject thereto. Price v. Askins, 583. 


Sec. 74. Devisees under a will held entitled to file cross action to sur- 
charge and falsify account of executor to prevent sale of lands. Gurganus 
wv. McLawhorn, 397. 

Secs. 74, 77. Execution may not issue after death of jidgment debtor. 
Flynn v. Rumley, 25. 

Secs. 74, 105. Estate is not settled until all debts are peid or all assets 
exhausted. Creech v. Wilder, 162. 


Secs. 98, 102, 62. Attachment and appearance of heirs cannot give judg- 
ment against estate priority. Price v. Askins, 583. 

Secs. 135, 136. Superior Court is given concurrent, original jurisdiction of 
cross action alleging that sale of realty would not be necessary if personalty 
were properly administered. Gurganus v. McLawhorn, 397. 

Sec. 160. Parent's right of action to recover for loss of services of child 
abates upon death of child, the sole remedy being action for wrongful death 
by administrator. White v. Charlotte, 5389. 


Sec. 218 (18). After filing final report, Commissioner of Banks may not be 
held Hable on claims against the bank. Wirdley v. Lupton, 167. 

Sec. 218 (22). Funds apportioned to unproven claims are subject solely to 
rights of those who failed to prove the claims. Windley v. Lupton, 167. 

SEC. 426. Where State is not a party, title is conclusively presumed to be 
out of the State. Berry v. Coppersmith, 50. 

NEC. 428. Where grantee in unregistered deed conveys by registered deed, 
registered deed is color of title. Glass Co. v. Shoe Co., TO. 

Sec. 429. Where plaintiff establishes title by adverse possession under 
color, he is not required to show actual possession within twenty years before 
institution of action. Berry v. Coppersmith, 50. 

SEC, 480. Pleadings held sufficient to raise issue of adverse possession of 
tenant in common under parol partition. Jfartin v. Bundy, 487. 

SEC. 487 (2). Instrument having printed word “seal” in brackets after 
signature Acid sufficient evidence that instrument was sealed instrument to 
support directed verdict. in absence of evidence to the contrary. Allsbrook 
av, Walston, 225. 

Sec. 441 (10). Relates to individuals and not to sovereign, and does not 
bar street assessments, -lsheboro uv. Morris, 331. 


Secs, 460, 547. In summary ejectment brought by rental agent, court may 
allow amendment making owner party plaintiff. Rental Co, v. Justice, 528. 

Sees, 468, 465, Action against administrator to foreclose tax sale certifi- 
cate must be instituted in county where land is situate. Gilford County v. 
Estates Administration, Ine., 658. 


Secs, 469, 470. Evidence held sufficient to support finding that plaintiff's 
residence was in county in which action was instituted. Howard v. Coach 
Co., 201. 

Sec. 483 (1). Person regularly employed in making collections in this 
State is agent of foreign corporation for purpose of service of process, and 
fact that corporation may not have complied with C. 8., 1127, 1181, is imma- 
terial. Mauney v. Luzier’s, Inc., 684. 
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Sec. 484. <Affidavit for service by publication must aver that defendant 
cannot be found, after due diligence, in the State, and averment merely that 
he could not be found in county is insufficient. Denton v. Vassiliades, 5138. 

Sec. 007. Separate and distinct causes of action by different plaintiffs 
against different defendant may not be joined. Wilkesboro v. Jordan, 197; 
Vollers Co. v. Todd, 677. 

Sec. 511 (5). Demurrer for misjoinder of parties and causes held properly 
overruled in this ease. Daniels v. Duck Island, 90. 

Sec. 011 (6). Upon demurrer for failure of complaint to state cause of 
action, pleadings will be liberally construed in favor of pleader. Kirby v. 
Reynolds, 271. 

Sec. 518. All grounds for demurrer are waived by failure to file demurrer in 
apt time, excess for want of jurisdiction and failure of complaint to state 
cause of action. Gurganus v. McLawhorn, 397. 

Secs. 5384, 5387. Application for bill of particulars and motion to require 
pleadings to be made definite are addressed to discretion of court and it is 
error to rule thereon as matter of law. Tickle v. Hobgood, 762. 

Sec. 085. Upon demurrer, pleadings will be liberally construed with a view 
to substantial justice between the parties. Kirby v. Reynolds, 271: Cor v. 
Jenkins, 667. 

SEc. 5387. Motion to strike out is too late when not made until after jury 
is impaneled. In re West, 189. If defendant desires more certain and defi- 
nite statement, proper remedy is motion under this section. Cog v. Jenkins, 
667. 

Secs, 540, 1823, Complaint alleging substance of contract declared on is 
good as against demurrer without setting out agreement in full. the action 
not being based on instrument for payment of money, and there being no 
question of profert or oyer. Sossamon v. Cemetery, Inc., 535. 

Sec. 547. Court has power to allow amendment unless it substantially 
changes cause of action. Clevenger v. Grover, 18. 

Sec. 564. In this proceeding to appoint guardian for alleged incompetent, 
instruction eld deficient for failure to define standard of mentality con- 
stituting “want of understanding.” Jn re Worsley, 320. Where there is no 
evidence that defendant driver failed to give warning signal required by law, 
it is error for the court to charge the law requiring the giving of such signal. 
Farrow uv. White, 376, 

sec. O67. On motion to nonsuit, all the evidence must be considered in the 
light most favorable to plaintiff. Pearson v. Luther, 412; York v. York, 695; 
Preddy vu. Britt, 719. 

Sec. 591. Trial court may set aside verdict, but has no power to change or 
modify verdict as returned by jury. Fdicards vu. Upchurch, 249. 

Sec. 600. Movant must show meritorious defense in order to set aside 
judgment for surprise and excusable neglect. Cayton v. Clark. 374. Defend- 
ant in court at time of continuance cannot claim excusable neglect. Baer v. 
MeCall, 389. 


Secs, 613. 614. Grantee having knowledge of maiden name of grantor takes 
subject to lien of judgment against grantor indexed under her maiden name. 
Henry v. Sanders, 289. 

Sec. 6382. Only injured party is entitled to appeal. Ragan v. Ragan, 758. 
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Secs, 722, 724. Appointment of receiver in proceedings in conformity with 
statute is not void, and if erroneous, remedy is by appeal. Nobles v. Rober- 
son, 384. 

Secs. 767, 768. Execution against the person may be issued upon verdict in 
plaintiff’s favor in action for abuse of process. Ledford v. Smith, 447. 

Sec. 89S (a) (x). Uniform Arbitration Act does not exclude common law 
remedy of arbitration. Copney v. Parks, 217. 

Sec. O78 (4). Husband may be attached for contempt for willful disobedi- 
ence of court order for alimony. Dyer v. Dyer, 620. Willful disobedience of 
court order for possession of property by receiver constitutes contempt of 
court. Nobles v. Roberson, 334. 

Sec. 987. Where party promising to pay debt receives new consideration 
from the debtor, statute does not apply. Daniels v. Duck Isiand, 90. 


SEc. 988. Contract of owner to sell at stipulated price all logs which owner 
should cut from land does not come within statute. Walston v. Lowry, 238. 


Secs. 997, 3805, 33808. Deeds having been of record for some thirty years 
held competent under ancient document rule, even if not properly registered. 
Ouwcens v. Lumber Co., 188. 


Sec. 1005. Only creditor of grantor at time of institution of action may 
set up statutory presumption of fraud as to creditors. Bryant v. Bryant, 6. 
Action to set aside deed as being fraudulent as to creditors is improperly 
joined with action against grantor’s administrator for maladministration of 
estate. Vollers Co. v. Todd, 677. 


Sec. 1330. Allegation that claimant had made demand for payment of con- 
tractual obligation on city manager under Plan D held insufficient. Nevins v. 
Lesington, 616. 

Sec. 1834. Action to restrain issuance of bonds is properly dismissed when 
instituted after thirty-day period prescribed by statute. Jones v. Alamance 
County, 608. 


Sec, 1537. Whether mayor, when chosen recorder, occupies two publie 
offices, quere, In re Barnes, 735. 

Srcs. 1608 (m), 1541. Municipal and general county courts in same munici- 
pality are given concurrent jurisdiction of offenses less than felonies. Jn re 
Barnes, 735, 

Sec. 1661. When plaintiff’s appeal is dismissed, defendan: may thereafter 
apply for permission to amend answer setting up cross action for divorce 
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a mensa et thoro to meet statutory requirements. Ragan v. Ragan, 753. 

Secs. 1666, 1667. Upon hearing for alimony pcenrdente lite it is error for 
court to award alimony without divorce. Adams v. Adams, 378. 

Secs. 1667, 1659 (a), 1668. Absolute divorce upon two years separation 
does not affect decree for subsistence under C, S., 1667, Dyer v. Dyer, 620. 

Secs. 1673, 1654 (b). Are applicable to Yancey County; county is not 
liable for damages inflicted by dogs in corporate capacity, and mandamus will 
not He to compel payment. MeAlister ve Yanecy County, 208. 

Sec. 1789. Devise to “heirs” will be construed to “children” in absence of 
contrary intention expressed in the will. Afoseley uv. Knott, 651. 

Sec. 1763. Record evidence held sufficient to be submitted to jury on issue 
of sole issue of whether petitioner is tenant in common, petitioner not being 
required to prove title as in ejectment in absence of plea of sole seizin. Talley 
v. Murchison, 205. 
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Sec, 1779. Certificate authenticating public record may not be used to 
prove facts not appearing upon face of record. Midgett v. Nelson, 41. 

Sec. 1795. Wife is not interested party within meaning of statute in hus- 
band’s action for money recovered for services rendered decedent. Price v. 
Asking, 588. Fact that witness is father of one of parties to action does not 
constitute witness ‘party interested in event.” Walston v. Lowry, 23. 

Sec. 2150. Person claiming custody of minors under guardianship deed 
executed by their father may maintain action in juvenile court. Winner v. 
Brice, 294. 

Sec. 2285. In proceedings for appointment of guardian for incompetent, 
court should define standard of mental capacity constituting “want of under- 
standing.” In re Worsley, 320. 

Sec. 2287. Statute does not provide for appeal from order adjudging peison 
who had been declared non compos mentis no longer insane. In re Sylivaint, 
348. 

Sec, 23838. Trial judge has discretionary power to issue writ of venire 
facias instead of directing that jurors be drawn from jury box. S. tv. Casey. 
352, 

Sec. 2354. Tenant at will is entitled only to reasonable notice to quit; 
tenant from month to month is entitled to 7 days. Rental Co. v. Justice, 528. 

Secs. 24387, 2488. Materialman asserting lien under C. 8., 2487, is estopped 
to thereafter assert lien under C. S., 2488. Lumber Co. v. Perry, 718. 

Secs. 2487, 2438, 2440. Materialmen’s liens are enforceable only if at time 
of giving notice owner owes money to contractor. Dizon v. Ipock, 368. 

Sec. 2461. Proprietor of lodging house is not bailee of personal property 
left in rented room, and this result is not affected by statutory lien. Wells 
v. West, 656. 

Secs. 2507, 2515. Power of married women to make contracts affecting 
property. Martin v. Bundy, 487. 

Sec. 2519. Upon death of wife intestate, leaving husband surviving, hus- 
band has estate by curtesy in all her lands. Stockton v. Maney, 231. 

SEc. 2563 (2), (6). Agreement that retailer should sell products upon 
condition that he not sell like products of competitors is unlawful. Shoe Co. 
vw. Department Store, 75. 

Sec. 2591. Last and highest bidder acquires no title until expiration of 
ten-day period, but is preferred bidder, and may assign bid. Creech v. Wilder, 
162. 

Sec. 2617 (a). Right of way at through street intersection. Pearson v. 
Luther, 412. 

Secs, 2888, 2889, 2897. City manager under Plan D is solely an administra- 
tive officer. Nevins v. Lezrington, 616. 

Sec. 8008. Where name of maker is forged, instrument is wholly inopera- 
tive and is neither bill nor check. Seymour v. Bank, TOT. 

Secs. 3118, 8119. Endorser held liable on forged check protested by drawee 
bank within reasonable time. Seymour v. Bank, 707. 

Sec. 82838. Findings, supported by competent evidence, Acid to sustain order 
for sale for partition. Talley v. Murchison, 205. 

Sec, 8309. While unregistered deed is good as between the parties, it is 
ineffectual as against subsequent grantees under registered deeds and creditors 
of grantor. Glass v. Shoe Co., 70. 
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Secs. 8309, 3311. Purchasers for value in registered instruments take free 
from claims arising from unregistered instruments, and purchase money deed 
of trust from husband on lands deeded to wife is ineffective as against pur- 
chaser from wife. Smith a. Turnage-Winslow Co., 310. 

Secs. 3811, 2418, 614. 446. Prior assignee of judgment takes title unaf- 
fected by second assignment, even though second assignment is first recorded. 
In re Wallace, 490. 

Sec. 3835. In Haywood County, proceeding to establish cartway should be 
instituted before board of county commissioners. Rogers v. Davis, 35. 

Sec. 38846 (bb). Highway Commission may condemn top soil for road con- 
struction, even from land not contiguous to highway. Highway Com. v. 
Basket, 221. 

Sec. 4162. Absolute devise will not be divested by subsequent clause ex- 
pressing desire for disposition after death of devisee. Barco v. Owens, 30. 
Jeneral devise held not to convey fee simple in view of subsequent items of 
will showing intent to convey estate of less dignity. Hampton v. West, 315. 

Sec, 4215. Court is withont power to impose imprisonment for more than 
thirty days upon verdict of simple assault permissible under evidence, C. S.. 
4640. S. v. Palmer, 10. 

Sec, 4250. Charge that defendant would have guilty knowledge if he rea- 
sonably believed or knew goods to be stolen held error. SS. v, Miller, 361. 

Sec. 4267 (a). Evidence of defendant’s guilt of robbery held sufficient to 
be submitted to the jury. S. v. Murph, 494. 

Sec. 4268. Bank receiver does not come within purview of embezzlement 
statute. S. v. Whitehurst, 300. 


Sec. 43389. Each element of seduction must be supported by evidence inde- 
pendent of testimony of prosecutrix. S. v. Brewington, 244. 


Sec. 4447. Willful failure and refusal to support illegitimate child, ch. 228, 
Public Laws of 1933, is continuing offense, and decisions under C. S., 4447, are 
inapposite. 8S. v. Johnson, 566. 

Sec. 4623. Informalities and refinements in indictment may be properly 
disregarded. &. v. Linney, 739. 

Src, 4640. In this prosecution for assault with deadly weapon with intent 
to kill, instruction that jury might convict defendant of less degrees of crime 
charged held without error. S. vt. Elmore, o3dl. 

Sec. 4648. Where it is determined on appeal that evidence is insufficient to 
be submitted to jury, action will be remanded for nonsuit. S. v. Hanford, 746. 


Secs. 5089, 5062. Statute creating juvenile courts is valid, and juvenile 
court has jurisdiction of child in improper environment whose custody is in 
controversy. Winner v. Brice, 294. 

Secs. 5047 (4), 50538. Juvenile court has jurisdiction to place minor in 
public or private institution in proper instances. Winner v. rice, 294. 

Sec. 5839 (4). Where one of three drainage commissioners dies, surviving 
commissioners have power to levy additional assessment necessary to dis- 
charge obligations of district. Bank v. King, 349. 

Secs. 5387, 5430. County board of education has no jurisdiction over or duty 
in respect to maintenance of schools in special charter district. Hast Spencer 
v. Rowan County, 425. 

Sec. 5599. County has discretionary power to assume spec:al charter school 
district debt. East Spencer v. Rowan County, 425. 


INDEX. 941 


CONSOLIDATED STATUTES—Continucd. 


Sec. 5786. Funds apportioned to unproven claims in liquidation of bank 
escheat, subject solely to rights of those who failed to prove claims, Windley 
v. Lupton, 167. 

Sec. 6289. Statements of fact in application are material as a matter of 
law. Petty v. Ins. Co., 157. 

Sec. 6487. Requirement of “unconditional and sole ownership” in fire policy 
is statutory as well as contractual, and will be construed rationally. Roberts 
wv. Ins. Co., 1. Tenant in common in possession under parol partition is sole 
owner within requirement. Jbdid. 

Src. 6460. Where application denominates answers declarations in leu of 
medical examination, such answers come within purview of statute. Pugh 
ve. Ins. Co., 372. Does not apply to reinstatement without medical examina- 
tion of policy issued after medical examination. Petty v. Ins. Co., 157. 

Secs. 6508, 4447. ‘Legal dependent” of a person is one whom he is required 
by law to support and not merely one he may lawfully support. Junior Order 
v,. Tate, 306. 

Sec. 7977. Introduction of receipts in evidence held to require submission 
of issue of payment although municipality contended that receipts were given 
in exchange for notes and therefore tax collecting officer was without author- 
ity. Taylorsville v. Moose, 379. 

Sec. 7990. Where municipality elects to enforce lien against land for screet 
assessments under this section, no statute of limitations is applicable. <Ashe- 
boro v. Morris, 331. 

Sec. 8087. Action to foreclose certificate of sale of land for street assess- 
ments is not barred until 24 months from date of certificate. Asheboro v. 
Morris, 331. Foreclosure of tax sale certificate is remedy in nature of action 
to foreclose mortgage, and must be instituted in county where land lies. 
Guilford County v. Estates Administration, Inc., 653. 

Sec. 8081 (i), (a, b, c). Deputies sheriff are not employees of sheriff within 
meaning of Compensation Act. Borders v. Cline, 472. Deputies sheriff are 
not employees of county within meaning of Compensation Act. Styers v. 
Forsyth County, 3a8. 

Sec. 8081 (i), (a), (1), (m), (k). Evidence held to raise presumption 
that action was governed by Compensation Act. Miller v. Roberts, 126. 

Sec. 8081 (i), subsec. f. Injury by tornado does not arise out of employ- 
ment. Walker vr. Wilkins, Ine., 627. Death of fireman from heart failure 
brought on by excitement and exhaustion is not result of accident. Neely v. 
Statesville, 365. 

Sec. 8081 (i), subsecs. f, j. Evidence held to support finding that disease 
resulted naturally and unavoidably from accident. Doggett v. Warehouse 
Co., 099. 

Sec. 8081 (k)}. Employers and employees within scope of Compensation 
Act are bound by its terms in absence of notice to the contrary. Lee v. Ameri- 
ican Enka Corp., 455. 

Sec. 8081 (r). Nonsuit Ae7d proper upon finding, supported by evidence, 
that action was governed by Compensation Act. Miller v. Roberts, 126. Com- 
pensation Act excludes right of action at common law even for injuries not 
compensable under its terms. Lee v. American Enka Corp., 455. Award of 
compensation precludes action for wrongful death against employer, even 
though death was caused by negligence. Bright v. Motor Lines, 384. 
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Sec. S081 (u) (b). Refusal to dismiss on ground that Industrial Commis- 
sion had exclusive jurisdiction held supported by jury’s finding that defendant 
regularly employed less than five employees. Young v. Mica Co., 248. 

Sec. SO81 (11), (bbb). Where partially disabled employee obtains other 
work, it constitutes ‘change of condition,” and he is entitled to only 60 per 
cent of difference between wage before disability and new wage. Smith v. 
Swift & Co., 608. 

Sec. 8081 (ppp). Findings of fact of Commission, supported by evidence, 
are conclusive. Walker v. Wilkins, Inc., 627. 


CONSTITUTION, SECTIONS OF, CONSTRUED. 
(For convenience in annotating. ) 


ArT. I, Sec. 16. Provision does not apply to actions in tort. Ledford v. 
Smith, 447. 

ART. II, Sec 29. Ch. 562, Public Laws of 1933, as amended, is general 
statute relating to all sehool districts, and is not special act within meaning 
of this section. Moore v. Board of Education, 499. 


ART. IV, Sec. 24. Sheriff is constitutional officer and takes office not by 
contract but by commission. Borders v. Cline, 472. 

ART. V, SEc. 38. Taxes may be levied only for public purpose. Palmer v. 
Haywood County, 284. 

ART. VY, Sec. 4. Vote is not necessary for issuance of county bonds to 
refund township bonds constituting valid debt of county. Thomson v. Harnett 
County, 214. 

ART. ¥Y, Sec. 5. Property acquired by State and held for benefit of Veterans 
Loan Fund is exempt from taxation. Weaverville uv. Hobbs, 684. 

ART. VII, Sec. 7. County may not issue bonds to build annex to county 
hospital without submitting question to vote. Palmer v. Haywood County, 
284, 

ART. IX. Legislature has duty to provide for constitutional school term. 
and retains control over its agencies to effect this duty, and may provide for 
redistricting territory for school purposes. Moore v. Board of Education, 499. 

ART. X, SEc. 2. Where homestead is allotted in encumbered lands and 
rest of land sold under execution, upon later foreclosure of entire tract, judg- 
ment debtor is not entitled to homestead in entire surplus. Miller v. Little, 
612. 

ART, XN, Sec. 6. Power of married women to make contracts affecting 
property. Martin v. Bundy, 4387. 

ART. XIV, Sec. 7. Effect of accepting another public office in contravention 
of Constitution is to vacate first office. Jn re Barnes, 735. 


